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CASES 

ARGUED  AND  DETERMINED 

18S5. 

IN  THE  ~— — 

Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Easter  Terni^ 

In  the  Fifth  Year  of  the  Reign  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  this  term  were, 
Lord  Denman  C.  J.        Patteson  J. 

LiTTLEDALE  J.  CoLERIDGE  J. 


MEMORANDA. 

On  the  23d  of  April,  in  this  terra,  Lord  Lyndhiirst 
resigned  the  Great  Seal,  which,  on  the  24th,  was  put 
into  commission,  and  the  Right  Flonourable  Sir  Charles 
Christopher  Pepys,  Knight,  Master  of  the  Rolls,  the 
Right  Honourable  Sir  Laiincclot  Shadwell,  Knight,  Vice- 
Chancellor,  and  the  Right  Honourable  Sir  John  Bernard 
Bosanquet,  Kniglit,  one  of  the  Judges  of  the  Court  of 
Common  Pleas,  were  appointed  Commissioners. 

In  the  course  of  this  term  Sir  Frederick  Pollock, 
Knight,  resigned  the  office  of  Attorney- General,  and 
was  succeeded  by  Sir  John  Campbell,  Knight ;  and  Sir 
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1835.  William  Webb  Follett^  Knight,  resigned  the  office  of  So- 
 '      licitor-General,  and  was  succeeded  by  Robert  Mounsey 

Rolfe^  Esquire,  who  afterwards  received  the  honour  of 

knighthood. 


Doe  dem.  The  Hon.  Frederick  Lumley  against 
John  Lumley  Savile,  Earl  of  Scarborough. 
.(In  Error.) 

Lands  were  de-  j^JECTMENT  for  lands  in  the. county  palatine  of 
life,^remainder  Durham.  On  the  trial  in  the  Court  of  Pleas  of 
Ither  sons  sue-         Gounty  palatine,  at  the  Durham  Summer  assizes, 

cessively  in  tail 

male;  remainder  to  B.,  A.'s  younger  brother,  for  life;  remainder  to  ^.'s  first  and 
other  sons  successively  in  tail  male ;  reniainders  to  other  younger  brothers  of  A.  ;  and 
remainders  to  their  sons  successively  in  tail  male ;  remainders  over.  The  will  provided, 
first,  that  every  person  who  should  become  under  the  will  entitled  to  possession  of 
certain  premises,  being  part  of  the  lands  devised,  should  take  the  name,  &c.  of  S.  in  a 
certain  time ;  and,  in  default  thereof  (such  default  being  made  during  certain  lives  in 
being,  or  within  twenty-one  years  after  the  survivor's  decease),  that  the  devise  to  such 
person  should  become  void,  and  the  lands  should  go  to  the  person  next  in  remainder, 
as  if  the  person  making  default  were  dead,  if  tenant  for  life,  or  dead  without  male  issue, 
if  tenant  in  tail  :  secondly,  that  if  the  title  to  a  certain  earldom  should  descend  upon  u4. 
or  any  of  his  younger  brothers,  or  any  of  his  or  their  sons  during  the  life  of  A.  or  of  any 
of  bis  younger  brothers,  or  within  twenty-one  years  after  the  survivor's  decease,  the  estate 
of  such  person,  to  whom  the  title  should  come,  should  cease,  and  the  lands  should  go  to 
the  person  next  in  remainder  expectant  upon  the  decease  and  failure  of  issue  male  of  the 
person  to  whom  the  title  should  come,  in  the  same  manner  as  if  the  person  on  whom  the 
title  descended  were  dead  without  issue,  such  person  next  in  remainder  taking  the  name 
&c.  of  S.  as  aforesaid. 

Held,  first,  that  the  proviso  for  shifting  the  estate  in  case  of  the  descent  of  the  title,  was 
not  confined  to  J.'s  estate,  but  attached  to  all  the  estates  created  by  the  will,  as  they  should 
successively  vest  in  possession. 

Secondly,  that  on  the  title  descending  to  any  tenant  for  life,  the  estates  were  to  go,  not 
to  his  issue,  but  to  the  next  branch  of  the  family. 

A.,  being  in  possession,  a  common  recovery  was  suffered,  in  which  the  lands  were  con- 
veyed (by  lease  and  release  by  ^.  and  his  eldest  son)  to  a  tenant  to  the  prsecipe,  during 
the  joint  lives  of  such  tenant  and  A.;  and  ^.'s  eldest  son  was  vouched  over,  but  A.  was 
not  vouched  ;  afterwards  the  title  descended  upon  A. : 

Held,  first,  that  such  recovery  destroyed  all  remainders  expectant  upon  the  natural 
determination  of  the  estate  tail  of  ^.'s  son,  and  the  proviso  for  shifting  the  estates  in  the 
event  of  the  title  descending,  so  far  as  it  was  attached  to  that  estate  tail,  and  all  remainders 
or  subsequent  estates  limited  to  come  into  possession  on  the  descent  of  the  title  upon  A.'s 
son,  grandson,  &c. 

But,  s3Condly,  that  B.  was  entitled  to  claim  by  virtue  of  the  proviso,  not  merely  as 
defeating  or  determining  the  estate  tail,  but  as  operating  antecedently  to  that  estate ;  and 
that  such  antecedent  claim  was  not  barred  by  the  recovery. 

While  A.  was  in  possession,  B.  and  his  eldest  son,  by  deed  truly  reciting  the  facts, 
released  their  interest  to  trustees:  Admitted  that,  this  being  a  release  of  a  possibility  to  a 
party  not  privy  in  estate,  and  the  whole  truth  appearing  by  the  deed,  no  legal  interest  passed 
either  by  way  of  conveyance  of  interest  or  by  way  of  estoppel. 

1833, 
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1 833,  before  Bollaiid  B.,  the  parties  agreed  that  the  jury  1835. 
should  find  a  special  verdict,  and  that  judgment  should 

^  .  DoEdem. 

be  given  in  the  court  of  the  county  palatine  for  the  Lumley 
defendant ;  upon  which  judgment  the  present  writ  of   The^Earl  of 
error  was  brought.    The  special  verdict  found  the  fol- 
lowing facts :  — 

Sir  George  Smile,  being  seised  in  fee  of  the  premises 
in  question,  and  also  of  certain  lands  in  'Nottinghamshire^ 
by  his  last  will  and  testament,  dated  18th  August  1783, 
devised  the  same  to  trustees,  to  the  use  of  certain  per- 
sons therein  named  for  twenty-one  years  from  the  day 
of  his  death,  upon  certain  trusts ;  and  after  the  deter- 
mmation  of  that  term,  and  subject  thereto,  to  the  use  of 
certain  other  persons  therein  also  named  for  500  years 
from  thenceforth,  on  certain  trusts  ;  and,  after  the  deter- 
mination of  that  term,  and  subject  thereto  and  to  the 
trusts  thereof,  in  the  mean  time,  to  the  use  of  his  the 
testator's  nephew,  the  Honourable  Richard  Lumley^ 
second  son  of  the  testator's  sister,  Barbara  Countess  of 
Scarhorougli,  by  the  tlien  late  Earl  of  Scarhorough,  for 
life;  remainder  to  the  use  of  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  the  use  of  the  first 
son  of  the  body  of  the  said  Richard  Lumley  lawfully 
begotten,  and  the  heirs  male  of  the  body  of  such  first 
son,  lawfully  issuing ;  and  for  default  of  such  issue,  to 
the  use  of  the  second,  third,  fourth,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  the  said  Richard 
Lumley  lawfully  begotten,  whether  born  in  the  lifetime 
of  the  said  Richard  Lumley  or  after  his  decease,  seve- 
rally, successively,  and  in  remainder,  one  after  another, 
as  they  and  every  of  them  should  be  in  priority  of  birth, 
and  the  several  and  respective  heirs  male  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons  lawfully 
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1835.      issuing,  the  older  of  such  son  and  sons  and  the  heirs  male 


Doe  dein. 


of  his  body  lawfully  begotten  being  always  preferred, 
LuMLET  and  to  take  before  the  younger  of  the  same  sons,  and 
The*'Earl  of  the  heirs  male  of  his  and  their  body  and  bodies  issuing ; 
Scarborough.  ^^^^  default  of  such  issue,  to  the  use  of  the  testa- 
tor's nephew,  the  Honourable  John  Lumlei/  (now  the 
Earl  of  Scarborough,  and  the  defendant  above  named), 
the  thitd  son  of  the  testator's  said  sister  by  the  said 
then  late  Earl  of  Scarborough,  for  life;  remainder  to 
the  use  of  trustees  to  preserve  contingent  remainders  ; 
remainder  to  the  use  of  the  first,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  the  defendant 
lawfully  begotten,  severally,  successively,  and  in  re- 
mainder one  after  another,  and  the  several  heirs  male 
of  their  respective  bodies  lawfully  issuing,  in  like  man- 
ner and  for  such  and  the  like  estates,  rights,  and 
interests,  as  were  therein-before  limited  to  the  first  and 
other  son  and  sons  of  the  body  of  the  said  Richard 
Lumley  begotten,  and  the  heirs  male  of  their  respective 
bodies  lawfully  issuing ;  and  in  default  of  lawful  issue 
male  of  the  body  of  the  said  defendant  begotten, 
to  the  use  of  the  testator's  nephew,  the  Honourable 
Frederick  Lumley  (the  fourth  son  of  the  testator's  said 
sister  by  the  said  then  late  Earl  of  Scarborough),  for 
life ;  remainder  to  the  use  of  trustees  to  preserve  con- 
tingent remainders ;  remainder  to  the  use  of  the  first 
and  all  and  every  the  son  and  sons  of  the  body  of 
the  said  Frederick  Lumley  severally,  successively,  and 
in  remainder,  one  after  another,  and  the  several  heirs 
male  of  their  respective  bodies  lawfully  issuing,  in  like 
manner  and  for  such  and  the  like  estates,  rights,  and 
interests,  as  were  therein-before  limited  to  the  first 
and  other  the  son  and  sons  of  the  body  of  the  said 

Richard 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


5 


Itichard  Jjumley   and   the  heirs   male  of  their   re-  1835. 


bodies  lawfully  issuing ;   and   in  default  of  _ 

^  °  Doe  dera. 


to  the  use  of  the  testator's  nephew,  the  Honourable 
Savile  Henry  Lumley  (the  fifth  son  of  the  testator's 
said  sister  by  the  said  then  late  Earl  of  Scarborough), 
for  life ;  remainder  to  the  use  of  trustees  to  preserve 


and  other  sons  successively  in  tail  male ;  remainder  to 
the  use  of  the  said  testator's  nephew,  the  Honourable 
William  Liimley  (the  sixth  son  of  the  testator's  said 
sister  by  the  said  then  late  Earl  of  Scarborough),  for  life ; 
remainder  to  the  use  of  trustees  to  preserve  contingent 
remainders ;  remainder  to  the  use  of  his  first  and  other 
sons  successively  in  tail  male :  with  divers  remainders 
over;  and  the  ultimate  remainder  to  the  use  of  the  right 
heirs  of  the  devisor.  The  will  then  contained  the  clauses 
following  :  —  "  And  it  is  my  will  and  meaning  that  all 
and  every  person  and  persons,  who  by  virtue  of  this  my 
will  shall  become  entitled  to  the  possession  or  the  rents 
and  profits  of  the  mansion  house  and  estates  in  Not- 
tinghamshire herein-before  devised,  shall  and  do  within 
the  space  of  two  years  next  after  he  and  they  shall  seve- 
rally become  entitled  to  the  possession  or  to  the  rents 
and  profits  thereof,  take  upon  himself  and  themselves, 
and  use  in  all  deeds  and  writings  whereto  or  wherein  he 
or  they  shall  be  party  or  parties,  and  upon  all  other 
occasions,  the  surname  of  Savile,  after  his  or  their  own 
surname  and  surnames,  and  jointly  with  any  dignity  or 
title  that  may  be  vested  in  him  or  them ;  and  also  shall 
and  do  quarter  the  arms  of  Savile  with  his  or  their  own 
family  arms ;  and  shall  and  do,  within  the  space  of  two 


contingent  remainders ;  remainder  to  the  use  of  his  first 
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1835.      years,  apply  for  and  endeavour  to  obtain  an  act  of  par- 
liament,  or  a  proper  licence  from  the  crown,  or  take 

Doe  dem. 

LuMLEY  such  Other  means  as  may  be  requisite  or  proper,  to 
The  Earl  of  enable  and  authorise  him  or  them  respectively,  to  take, 
Scarborough.  .  ^^^^  and  bear  the  said  surname  and  arms  of  Savile  j 
and  in  case  any  such  person  or  persons  shall  refuse  or 
neglect  to  take  such  surname  and  arms,  and  to  take 
such  proper  steps  or  means  as  may  be  requisite  to  enable 
and  authorise  him  or  them  so  to  do,  within  the  said 
space  of  two  years,  then  it  is  my  express  will  and  mean- 
ing, that  from  and  after  the  expiration  of  the  said  space 
of  two  years,  the  gift,  devise,  and  limitation  of  all  and 
every  the  manors  and  hereditaments  herein-before  de- 
vised or  limited  to  him  or  them  so  neglecting  or 
refusing,  shall,  in  case  such  neglect  or  refusal  shall 
happen  within  the  period  of  the  life  or  lives  of  any  of 
the  younger  sons  of  the  said  late  Earl  of  Scarborough 
who  shall  be  living  at  my  decease,  or  of  twenty-one 
years  after  the  decease  of  the  survivor  of  such  younger 
sons  so  living  at  my  decease,  cease,  determine,  and  he- 
come  bitterly  void  ;  and  all  the  same  manors  and  heredit' 
aments  shall  in  such  case  immediately  go  to  the  person 
next  in  remainder  in  this  my  will,  in  the  same  manner  as 
if  such  person  or  persons  so  neglecting  or  refusing,  being 
tenant  or  tenants  for  life,  was  or  were  dead,  or  being 
tenants  or  tena?it  in  tail,  was  or  were  actually  dead 
without  issue  male,  charged  nevertheless  with,  and 
subject  and  without  prejudice  to,  any  such  jointure 
or  jointures,  portion  or  portions,  or  the  terra  or  terms 
of  years,  remedies  and  securities  for  the  same  respect- 
ively, lease  or  leases,  and  demises,  as  before  such  cesser 
or  determination  of  the  estate  of  the  person  or  persons 
so  neglecting  or  refusing  shall  have  been  limited,  settled, 

appointed, 
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appointed,  created,  granted,  or  demised,  of  or  in  the  1835. 
said  hereditaments  hereby  devised,  or  any  of  them,  by  *— — 

Doe  deni< 

any  of  the  devisees  thereof,  pursuant  to  and  by  virtue  of  Lumley 

1       •       r       r*       1  •     1  against 

the  powers  herem-after  for  those  purposes  respectively    The  Earl  of 

,  p  ,  -r*      •  1    T    1  1  •    •  Scarborough. 

contamed,  or  any  or  them:  I'roviaea  also,  and  it  is  my 
further  will  and  meaning,  that  if  the  title  of  Earl  of  Scar- 
borough shall  descend  or  come  to  any  of  them,  the  said 
Richard  Lumley,  John  Lumley,  Frederick  Lumley,  Savile 
Henry  Lumley,  and  William  Lumley,  or  to  any  of  their 
sons  within  the  period  of  the  lives  of  any  of  such  of  the 
younger  sons  of  the  said  late  Earl  of  Scarborough  as 
shall  be  living  at  my  decease,  or  within  the  term  of 
twenty-one  years  after  the  decease  of  the  survivor  of 
such  sons  so  living  at  my  decease,  then  and  in  such 
case,  and  as  and  when  the  title  of  the  said  Earl  of  Scar- 
borough shall  come  and  f^ll  in  possession  to  him  or 
them,  the  estate  which  he  or  they  shall  then  be  entitled 
unto,  in  all  and  every  the  manors  and  hereditaments 
herein-before  devised,  under  or  by  virtue  of  this  my  will, 
shall  then  cease,  determine,  and  become  void :  and  the 
same  manors  and  hereditaments  shall  immediately  there- 
upon  go  to  the  person  and  persons  who,  under  the  limita- 
tions aforesaid,  shall  then  be  next  in  remainder  expectant 
on  the  decease  andfoUure  of  issue  male  of  the  'person  to 
whom  the  said  title  shall  so  descend  or  come,  in  the 
same  manner  as  such  person  or  perso7is  so  in  remainder 
as  aforesaid  would  take  the  same  by  virtue  of  this  my 
will,  in  case  he  or  they  to  whom  the  title  of  the  said 
Earl  of  Scarborough  shall  come  and  fall  in  possession 
as  aforesaid  was  or  were  actually  dead  without  issue 
such  person  and  persons  so  in  remainder  performing 
and  complying  v/ith  the  condition  or  proviso  herein- 
before contained  for  taking  and  using  the  surname,  and 

B  4  quartering 
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1835.  quartering  the  arms  of  Savile  as  aforesaid :  Provided 

DoEdem.  nevertheless,  that  any  such  cesser  &c.  (as  before,  for 

^a'mhS  pi'eserving  jointures,  and  other  charges  on  the  estate). 

The  Earl  of  The  will  also  gave  power  to  RicJiard  Lumley,  when  in 

Scarborough.  o        i  ^ 

possession,  to  charge  the  lands  with  a  jointure  for  his 
wife;  and  a  further  power  to  him,  and  the  other 
younger  sons  of  the  then  late  Earl  of  Scarborough  by 
the  testator's  sister,  when  in  possession,  to  charge  the 
lands  with  portions  for  daughters  and  younger  sons, 
and  with  payments  for  their  maintenance,  &c. ;  and 
with  powers,  of  leasing,  &c.  to  the  persons  successively 
entitled,  when  in  possession  ;  and  there  was  also  a  pro- 
vision for  the  cesser  of  the  term  of  500  years. 

Sir  George  Savile  died  in  January  1784,  leaving 
Richard  Lumlei/,  John  the  defendant,  the  said  Frederick 
Limiley^  Savile  Henry  Lumley,  and  William  Lumley^  in 
the  said  will  named,  him  surviving.  At  the  time  of  the 
death  of  Sir  George  Savile,  the  title  of  Earl  So  ay-borough 
was  vested  in  George  Augusta  Lumley,  then  Earl  of 
Scarborough,  the  eldest  son  of  the  testator's  said  sister 
Barbara,  by  the  said  then  late  Earl  of  Scarborough,  After 
the  death  of  Sir  George  Savile,  the  events  in  which  it  was 
provided  by  the  said  will  that  the  said  term  of  500  years 
should  cease  and  determine  took  place ;  and  thereupon 
the  same  term  ceased  and  determined  accordingly. 
Afterwards  the  said  Richard  Lumley,  under  and  by 
virtue  of  the  said  will,  entered  into  possession  of 
the  premises  in  the  declaration  mentioned,  and,  pur- 
suant  to  the  direction  in  that  behalf  contained  in  the 
said  will,  took  upon  himself  and  used  the  name  of 
Richard  Lumley  Savile,  and  quartered  the  arms  of 
Savile  with  his  family  arms,  and  in  all  other  respects 
complied  with  the  provisions  in  that  behalf  contained  in 

the 
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the  said  will.  In  September  1807,  the  said  George  1835. 
Augusta,  Earl  of  Scarborough,  died  without  issue,  and  /  ^ 
the  title  of  Earl  of  Scarborough  descended  to  the  said  Lumley 

against 

Hichard  Lumley  Savile ;  and  thereupon  the  above-    The  Earl  of 

named  defendant,  under  and  by  virtue  of  the  aforesaid 

devise,  entered  into  the  possession  of  the  premises  in  the 

declaration  mentioned,  and  took  the  name  of  John 

Lumley  Savile,  and  quartered  the  arms  of  Savile,  he, 

and  in  all  other  respects  complied  with  the  provisions 

of  the  will  in  that  behalf.    The  defendant  was  found  by 

the  verdict  to  be  in  the  possession  of  the  same  premises. 

John  Savile  Lumley,  commonly  now  called  Viscount 

Lumley,  was  and  is  the  eldest  son  of  the  defendant. 

By  indentures  of  lease  and  release,  of  the  27th  and 
28th  of  'November  1809  (the  release  made  between  the 
defendant  of  the  first  part.  Lord  Lumley,  by  the  name 
of  John  Savile  Lumley,  then  aged  twenty-one,  of  the 
second  part,  and  three  other  persons  of  the  third,  fourth, 
and  fifth  parts  respectively),  the  lands  were  conveyed  by 
the  defendant  and  Lord  Lumley  to  a  tenant  to  the  prae- 
cipe for  the  joint  lives  of  such  tenant  and  the  defendant, 
to  the  use  of  the  tenant  to  the  praecipe  during  such  joint 
lives  for  the  purpose  of  a  common  recovery  being  suf- 
fered to  such  uses  as  the  defendant  and  Lord  Lumley 
should  appoint,  which  recovery  was  afterwards  suffered 
with  double  voucher,  the  vouchees  being  Lord  Lumley 
and  the  common  vouchee ;  and  afterwards,  by  deed  of 
the  28th  oi  May  1812,  the  defendant  and  Lord  Lumley 
appointed  the  uses  of  the  recovery  to  the  defendant  for 
life,  remainder  over.  By  lease  and  release,  July  1st  and 
2d,  1817,  reciting  the  above-mentioned  will  and  convey- 
ances, and  reciting  (but  by  mistake)  that  no  recovery  bad 
been  suffered  of  the  premises  in  the  county  of  Durham, 

and 
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1835.  reciting  also  that  Frederick  Lumley  the  elder  (the 
 ■      fourth  son  of  Lady  Scarborough),  and  Frederick  Lumley 

Doe  dem. 

Lumley  the  younger  (his  eldest  son,  the  lessor  of  the  plaintiff), 
Th?Ear?of  Contracted  and  agreed  with  the  said  John  Lumlei/ 

ScAKBoiiouGH.  ^^^-^^^       defendant,  for  the  absolute  sale  to  him  of  all 
the  right  and  interest  whatsoever,  whether  vested  or  con- 
tingent, legal  or  equitable,  or  in  possession,  remainder, 
or  reversion  of  them  the  said  Frederick  Lumlei/  the  elder 
and  Frederick  Lumley  the  younger,  and  each  of  them,  of, 
in,  to,  from,  or  out  of  the  freehold,  copyhold,  and  lease- 
hold estates  respectively  devised  and  bequeathed  in  and 
by  the  said  will  of  the  said  Sir  George  Savile,  and  of  such 
leaseholds  as  had  been  or  might  be  renewed,  at  or  for 
the  price  or  consideration  of  one  annuity  or  clear  yearly 
sum  of  1000/.,  to  be  paid  to  the  said  Frederick  Lumley 
the  elder  during  his  life,  and  after  his  decease  to  the 
said  Frederick  Lumley  the  younger  during  the  joint 
lives  of  the  said  Frederick  Lumley  the  younger  and 
John  Lumley  Savile,  the  same  to  be  secured  by  the 
covenant  of  the  said  John  Lumley  Savile  in  the  manner 
therein-after  mentioned ;   and  reciting  that  the  said 
John  Lumley  Savile  was  desirous,  and  it  had  been 
agreed,  that  the  several  freehold,  copyhold,  and  lease- 
hold estates  should  be  released,  surrendered,  and  as- 
signed respectively  by  the  said  Frederick  Lumley  the 
elder  and  Frederick  Lumley  the  younger,  unto  certain 
parties  to  that  deed,  in  the  manner  and  upon  the  trusts 
therein-after  mentioned  and  declared,  or  referred  to, 
of,  or  concerning  the  same :  It  was  witnessed  that,  in 
pursuance  of  the  said  agreements,  and  in  consideration 
of  the  said  yearly  sum  of  1000/.  so  to  be  paid  to  the  said 
Frederick  Lumley  the  elder  and  Frederick  Lumley  the 
younger,  as  therein-after  was  mentioned,  and  for  the 

nominal 
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nominal  consideration  of  105.,  they  the  said  FredericJc  1835. 
Lumley  the  elder,  and  Frederick  JLumley  the  younger,  ~ 
then  of  the  age  of  twenty-nine  years,  and  each  of  them,  Lumley 

against 

did  (at  the  request,  Sic.)  grant,  bargain,  sell,  alien,  release,  The  Earl  of 
and  confirm  unto  certain  trustees,  parties  to  the  deed,  their 
heirs  and  assigns,  the  premises  in  the  declaration  in  this 
cause  mentioned,  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  yearly  and  other  rents,  issues, 
and  profits  thereof,  or  thereunto  incident,  belonging,  or 
in  any  wise  appertaining ;  and  all  the  estate,  right,  title, 
interest,  trust,  inheritance,  possession,  property,  pos- 
sibility, claim,  and  demand  whatsoever,  both  at  law 'and 
in  equity,  of  them  the  said  Frederick  Lumley  the  elder 
and  Frederick  Lumley  the  younger,  or  either  of  them, 
in,  to,  or  out  of  the  same  premises,  every  or  any  part 
thereof,  and  all  deeds,  evidences,  and  writings  touching 
or  in  any  wise  concerning  the  same  premises  or  any 
part  thereof,  alone  or  jointly  with  other  hereditaments 
of  less  value,  which  they  or  either  of  them,  then  had  in 
their  or  either  of  their  custody  or  power,  or  could 
obtain  without  suit  at  law  or  in  equity.  The  trusts 
were  then  declared  to  be  such  as  should  correspond 
with  the  uses,  trusts,  powers,  provisoes,  &c.  expressed, 
&c,  in  the  indenture  of  the  28th  of  May  1812;  and 
the  said  John  Lumley  Savile,  in  consideration  &c., 
for  himself,  his  heirs,  executors,  &c.,  covenanted  with 
the  said  Frederick  Lumley  the  elder,  his  executors,  &c., 
to  pay  to  him  or  his  assigns,  during  his,  Frederick 
Lumley  the  elder's,  life,  the  annuity  of  1000/. ;  and 
there  was  a  similar  covenant  by  John  Lumley  Savile  to 
pay  Frederick  Lumley  the  younger  the  annuity  of  1000/. 
after  the  death  of  Frederick  Lumley  the  elder,  during 
the  joint  lives  of  John  Lumley  Savile  and  Frederick 

Lumley 
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1835. 
Doe  dem, 

LuMLEY 

against 
The  Earl  of 
Scarborough. 


JLumley  the  younger.  The  first  annuity  was  regularly 
paid  till  the  death  of  Frederick  L,umley  the  elder, 
which  took  place  in  September  1831.  Frederick  Lumley 
the  younger  was  the  lessor  of  the  plaintiff,  and  the  only 
son  of  Frederick  Lumley  the  elder.  The  second  an- 
nuity had  been  paid  regularly,  since  the  death  of  Fre- 
derick Lumley  the  elder,  till  the  death  of  Richard  Lum- 
ley Savile,  Earl  of  Scarborough,  who  died  on  the  17th 
of  June  1832,  without  issue  male,  when  the  title  de- 
scended upon  the  defendant. 

The  case  was  argued  in  Michaelmas  term,  (14th  and 
18th  of  I^ovember  1834)  {a). 


Sir  John  Campbell^  Attorney-General,  for  the  plaintiff 
in  error  (the  plaintiff  below). 

In  order  to  shew  the  right  of  the  lessor  of  the  plaintiff 
to  recover,  there  are  three  points  to  be  established : 
First,  that  the  interests  of  the  lessor  of  the  plaintiff,  and 
of  his  father,  being  possibilities  not  assignable  at  law  to 
strangers,  no  legal  interest  passed  to  the  trustees  under 
the  deeds  of  1817  (^) :  Secondly,  that  the  deed  of  release 
of  1817  having  disclosed  the  whole  truth  of  the  case,  it 
does  not  operate  by  way  of  estoppel  (c)  :  and.  Thirdly, 
that  the  recovery  did  not  bar  the  use  which  was  to  arise 
under  the  proviso  for  shifting  the  uses  on  the  accession 
of  the  earldom.  \^Preston,  for  the  defendant  in  error, 
admitted  that  he  could  not  controvert  either  of  the  first 

(a)  Before  Lord  Denman  C.  J.,  Taunton,  Patteson,  and  Williams  Js. 
{b)  See  Poole  v.  Haskey,  Orl.  Bridg.  364.  ;  Doe  dem.  Shaw  v.  Steward^ 
I  A.  ^  E.  300. 

(c)  See  Co.  Litt.  352.  b.  ;  Hermitage  v.  Toinkins,  1  Ld.  Raym.  729. ; 
Poole  V.  Haskey,  Orl.  Bridg.  364.  ;  Right  dem.  Jefferys  v.  Bwknell, 
2B.^Ad.  278,  281. 


two 
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two  points.]  Then,  the  only  question  between  the  1835. 
parties  relates  to  the  effect  of  the  recovery.  " 

Doe  dem. 

As  respects  this  point  the  case  stands  thus: — Devise  Lumlky 

against 

to  the  defendant  for  life  ;  remainder  to  trustees  during    The  Earl  of 

,  .  .    ,  1.11  •        -1       •  1  Scarborough. 

his  lite;  remainder  to  his  eldest  son  in  tail,  with  a  pro- 
viso, that  if  a  given  event  (the  accession  of  the  earldom) 
happen  during  the  life  of  the  defendant,  or  within 
twenty-one  years  afterwards,  the  lands  shall  remain  to 
the  use  of  the  lessor  of  the  plaintiff.  The  defendant 
conveys  to  A,,  during  the  joint  lives  of  himself  and  A,, 
to  make  him  tenant  to  the  praecipe,  and  the  eldest  son 
is  vouched  in  a  recovery.  Then  the  event  happens 
during  the  life  of  the  defendant,  and  the  question  is, 
whether  the  use  to  arise  under  the  proviso  is  barred  by 
the  recovery.  It  will  be  most  convenient  to  consider, 
I.,  whether  the  proviso  would  have  been  barred  if  it 
had  been  restricted  to  the  case  of  the  event  happening 
during  the  life  of  the  defendant ;  and,  if  not,  then,  II., 
whether  the  circumstance  of  the  proviso  not  being  so 
restricted,  makes  any  difference. 

I.  First,  upon  general  principles,  the  recovery  ought 
not  to  bar  the  use  to  arise  under  such  a  proviso.  There 
are  two  points  of  view  in  which  recoveries  are  spoken 
of  in  the  books.  In  the  very  old  cases  recoveries  are 
treated  as  real  actions;  but  in  all  modern  authorities 
they  are  treated  as  common  assurances.  If  recoveries 
were  now  to  be  regarded  as  real  actions,  it  might  be 
difficult  to  contend  that  the  proviso  would  not  be 
barred;  because,  according  to  that  view,  the  estate 
gained  by  the  recovery  would  be  recovered  by  title 
paramount  to  the  estate  tail,  and  thus  paramount  to  alK 
the  estates  limited  by  the  will  creating  the  entail,  and, 
consequently,  paramount  to  the  use  which  arises  under 

the 
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Doe  dem. 

LuMLEY 

against 
The  Earl  of 

ScABBOBOUaH. 


the  proviso  in  question.  But  it  is  perfectly  clear  that 
a  common  recovery  now  is,  and  for  a  long  period  has 
been,  regarded  by  the  courts  and  the  legislature  as  a 
mode  of  assurance:  Benson  v.  Hodson  (a),  Martin  dem, 
Tregonwell  v.  Strachan  (b).  When  the  latter  case  came 
before  the  House  of  Lords,  Willes  C.  J.,  who  delivered 
the  judgment,  said  (f),  "  I  shall  consider  them  "  (com- 
mon recoveries)  "  only  as  common  assurances,  and  not 
at  all  as  real  transactions,  being  of  opinion  that  all  the 
confusion  which  has  arisen  concerning  these  recoveries 
has  been  occasioned  by  resembling  a  common  recovery 
to  another  recovery,  by  considering  it  as  a  real  trans- 
action." Taking  recoveries,  then,  to  be  a  mode  of 
assurance,  it  ought  to  follow  on  principle^  that  the 
interest  passed  by  the  recovery  of  tenant  in  tail  is  an 
interest  derived  out  of  his  estate  tail;  and  this  is 
clearly  established  in  CapeVs  case  [d\  where,  upon  the 
principle  that  "  the  recoveror  is  in  of  an  estate  which 
he  hath  gained  under  the  tenant  in  tail  in  possession,"  it 
was  held,  that  an  estate  gained  by  recovery  suffered  by 
tenant  in  tail  is  not  subject  to  a  rent-charge  granted  by 
the  remainder-man.  So  in  Benson  v.  Hodson  {e)  the 
Court  came  to  a  similar  decision,  on  the  principle,  that 
"  the  recoveror  comes  in  in  the  continuance  of  that 
estate  that  is  not  subject  to  the  rent,  but  is  above  all 

(a)  1  Mod.  109.  (&)  5  T.  R.  107,  110,  note  (b), 

(c)  Willesy  448.  So  in  White  v.  West,  Cro,  EHz.  793.  (cited  p.  512, 
post)  the  Court  expressly  distinguished  between  a  common  recovery 
and  a  recovery  by  title,  and  said  that  the  latter  defeated  the  estate  utterly  : 
the  main  point  decided  there  being,  that  if  land  be  given  to  W.  in  tail, 
rendering  rent,  the  rent  shall  remain  a  charge  on  the  land  after  a  common 
recovery  suffered  by  W. 

(d)  1  Rep.  62.  a,  b.  S.  C.  as  Hunt  v.  Gateler,  Poph.  o.  And  see 
Cuppledike's  case,  3  Rep.  5.  b. 

{e)  1  Mod.  109. 


those 
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those  charges."  Again,  m  The  Appeal  of  the  Lord  Der^  1835. 
wentwater  («),  where  a  papist,  bein^  a  tenant  in  tail, 

Doe  dem. 

suffered  a  common  recovery,  and  declared  the  uses  to  Lumley 

O'^CtZTtSt' 

himself  and  his  heirs,  it  was  held,  that  this  was  not  a    The^Earl  of 

purchase  within  the  stat,  11  &  12  7V,  3.  c.  4.  s.  4.  {b\ 

but  a  modification  of  the  family  estate,  on  the  principle, 

that  he  took  no  new  estate  by  the  recovery  by  way  of 

purchase,  but  was  in  of  his  old  estate.    And  so  in 

Martin  dem,  Tregonwell  v.  StracJian  (c),  and  Boe  dem. 

Crow  v.  Baldwere  {d%  upon  the  principle,  that  on  a 

recovery  the  new  use  arises  wholly  out  of  the  estate 

tail,  it  was  held,  that  the  estate  gained  by  a  recovery 

suffered  by  a  tenant  in  tail,  who  did  not  come  in  as  a 

purchaser,  will  descend  as  the  estate  tail  would  have 

done;  that  is,  it  will  go  to  the  heir  ex  parte  paterna, 

or  materna,  according  as  the  estate  tail  was  derived 

from  the  paternal  or  maternal  ancestor.    From  these 

cases,  therefore,  it  is  clear  that  the  recoveror  is  in 

under  the  estate  tail ;  and  that  the  fee  simple  gained 

by  the  recovery  is  an  estate  derived  out  of  the  estate 

tail.     The  rule  is  stated  accordingly  in  note  (7.)  to 

2  TVms.  Saimders,  p.  42  ti,  {e).    If  it  be  asked,  how  a 

larger  estate  can  be  derived  out  of  a  less  ?  the  proper 

answer  is,  as  Willes  C.  J.  said  in  Martin  dem,  Tregonwell 

v.  Strachan  {g\  that  the  reason  of  the  operation  of  the 

(fi)  9  Mod.  172. ;  and  see  Pigott  on  Eecoveries,  119. 
(6)  Which  incapacitated  papists  from  purchasing  lands  mediately  or 
immediately. 

(c)  In  D.  P.,  Willes,  444.  S.  C.  1  Wils.  66.  ;  6  Brown's  P.  C.  319. 
2d  edit.,  and  in  K.  B.,  2  Str.  1179.,  and  5  T,  R.  107.  note  (6).  On  the 
same  principle,  in  Garth  v.  Cotton,  3  Atk.  751.,  it  was  held,  that  for 
waste  done  before  the  recovery,  the  quondam  tenant  in  tail  might  bring 
waste  after  the  recovery :  see  pp.  756,  757. 

(d)  5  T.  R.  104.  (e)  Note  to  Careswell  v.  Vaughan. 
(^•)  Willes,  449. 

recovery 
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1835.  recovery  is  a  thing  in  its  nature  inexplicable.  It  is  suffi- 
J    ~"       cient  that  the  principle  is  clear,  and  that  in  the  cases 

Doe  dein.  i  i  ? 

LuMLEY      above  cited  it  was  made  a  ground  of  legal  inference  and 

against 

The  Earl  of  decision.  From  the  principle  it  necessarily  follows,  that 
the  derivative  estate  recovered  must  be  subject  to  what- 
ever the  entire  estate  tail,  out  of  which  it  is  derived,  was 
itself  subject  to:  and  applying  this  inference  to  the  present 
case,  it  is  clear  that  the  fee  gained  by  the  recovery  is 
subject  to  the  use  to  arise  under  the  proviso.  The 
effect  of  limiting  an  estate  to  A.  for  life,  remainder  to 

B.  in  tail,  with  a  proviso  that,  if  a  given  event  happens 
during  the  particular  estate,  the  lands  shall  go  over  to 

C,  obviously  must  be  to  make  the  limitation  to  B, 
wholly  subject,  on  the  given  event,  to  the  limitation 
pver  to  C  /  and,  a  fortiori,  an  estate  derived  out  of 
the  interest  so  limited  to  B.,  must  also  necessarily  be 
subject  to  the  same  limitation  over. 

Secondly,  there  is  abundant  authority  illustrating  and 
supporting  the  proposition,  that  the  estate  gained  by 
the  recovery  is  subject  to  the  estates  to  which  the  entire 
estate  tail  was  subject;  and  one  express  decision  that 
the  estate  acquired  by  the  recovery  in  the  present  case 
is  subject  to  the  use  arising  under  the  proviso.  It  is 
clear  law  that  charges  created  by  the  donor  before  the 
creation  of  the  entail  are  not  barrable  by  recovery.  In 
White  v.  West  (a),  where  a  gift  was  made  by  A,  to  B. 
in  tail,  rendering  rent,  it  was  held  that  a  recovery  by  B, 
did  not  bar  the  rent,  a  decision  which  seems  to  turn  on 
the  principle  that  the  reservation  is  a  charge  on  the  estate 
tail  itself.  So  in  Mr. Butlers  note  to  Co,  Litt,  203.  b. 
(n.  1.  sect.  4.)  it  is  said,  "  Supposing  A.  to  be  tenant 


(a)  Cro.  Eli%,  792. 

for 
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for  life,  with  the  usual  powers  of  leasing,  jointuring,  and  1835. 
charging ;  remainder  to  trustees  to  preserve  contingent  ^  ~ 
remainders;  remainder  to  A.'s  first  and  other  sons  in  Lumley 

against 

tail  male  ;  remainder  to  his  daughters  as  tenants  in  The  Earl  of 
common  in  tail,  with  cross  remainders  in  tail  between 
them,  if  more  than  one,  with  remainders  over;  A.  and 
his  daughters  may  suffer  a  common  recovery:  and  it 
will  be  good  against  A.  and  his  daughters,  and  their 
issues  in  tail,  and  the  remainders  over.  But  the  es- 
tates tail  of  the  sons,  being  prior  to  the  estates  of  the 
daughters,  and  being  supported  by  the  estate  of  the 
trustees  for  preserving  contingent  remainders,  are  not, 
whether  vested  or  contingent  at  the  time  of  the  re- 
covery, affected  by  it."  And  so  in  Eales  v.  Conn  {a\ 
where  an  estate  was  limited  by  marriage  settlement 
to  uses,  as  follows: — To  the  husband  for  life,  re- 
mainder to  the  wife  for  life,  remainder  to  trustees  for 
500  years,  remainder  to  the  first  and  other  sons  in 
tail  male ;  the  trusts  of  the  term  being,  first,  to  raise 
portions  for  the  younger  children  (if  any),  which  failed, 
and,  secondly,  if  the  wife  should  die  without  leaving 
any  issue  of  the  marriage  living  at  her  death;  to  pay 
J,  Sharland  600/. :  —  the  husband  died  ;  then  the  wife 
and  only  son  suffered  a  recovery;  then  the  son  died 
without  issue,  and  then  the  mother  died ;  it  was  held 
that  the  600/.  charge  was  not  barred.  In  Roper  v. 
Hallifax  (b)  the  like  principle  was  applied  under  cir- 
cumstances in  effect  exactly  similar  to  those  of  the  present 
case.  The  similarity  of  the  two  cases  will  be  seen  by 
comparing  the  limitations  in  each  :  — 


(a)  4  Sim.  65. 

Vol.  in. 


(b)  8  Taunt.  845. 
C  The 
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1835. 


Doe  dem. 

LUMLEY 

against 
The  Earl  of 
Scarborough. 


The  case  of  Roper  v.  Hdlifax 
was  in  effect  thus :  — 

A.  for  life. 
Trustees  to  preserve. 

B.  for  life. 
Trustees  to  preserve. 

C.  in  tail. 

Power  to  trustees  during  the 
lives  of  A.  and  B.,  or  the  survivor, 
to  revoke  and  appoint  new  uses. 

Question,  whether,  a  tenant  to 
the  prjecipe  being  made  by  A. ,  and 
recovery  suffered  by  C,  the  power 
will  be  barred. 


The  present  case  is  thus :  — 

A.  for  life. 
Trustees  to  preserve. 


C.  in  tail. 

Proviso  that  on  a  given  event 
taking  place  during  the  life  of  A., 
certain  of  the  old  uses  shall  cease, 
and  new  ones  take  effect. 

Question,  whether,  a  tenant  to 
the  praecipe  being  made  by  A.,  and 
recovery  suffered  by  C,  the  proviso 
will  be  barred. 


As  a  power  to  alter  the  uses  of  a  settlement,  and  a 
proviso  for  altering  them  upon  a  given  event,  differ  only 
in  the  nature  of  the  event  upon  which  the  new  uses  are 
to  arise  (a  power  to  alter  uses  being  a  proviso  that  they 
shall  be  altered  upon  the  power  being  exercised),  the 
two  cases  are  exactly  similar.  Roper  v.  Hallifaoc  (^a)  was 
twice  argued,  and  the  decision  was  that  the  power  was 
not  barred. 

Thirdly,  all  the  cases  in  which  a  recovery  has  been 
held  to  be  a  bar  to  a  condition  or  shifting  use  have  been 
distinguished  from  the  present  case  by  one  marked  fea- 
ture. Here  the  estate  arising  upon  the  descent  of  the 
title,  is  precedent,  in  point  of  limitation,  to  the  estate 
tail.  This  appears  from  the  words  of  the  proviso  of 
cesser,  and  of  the  limitation  consequent  upon  the  cesser, 
and  also  from  the  circumstance  that  the  latter  is  fol- 
lowed by  a  new  provision  that  the  party  taking  under  it 
shall  take  the  name  and  arras,  which  would  have  been 


(a)  8  Taunt.  845. 

unnecessary 
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unnecessary  if  the  estate  tail  arising  under  the  limitation  1835. 

had  merely  effected  an  acceleration  of  the  younger  son's 

estate  tail.    But,  in  the  cases  referred  to,  the  limitation  Lumlet 

against 

over,  or  springing  use,  which  was  held  to  be  barred,  was    The  Earl  of 
not  precedent  in  point  of  limitation  to  the  estate  tail  (as 
here),  but  subsequent.  The  use  did  not,  as  in  the  present 
case,  spring  from  a  point  anterior  to  the  commencement 
of  the  estate  tail,  but  only  abridged  or  determined  the 
estate  tail  after  it  had  commenced  in  interest  and  enjoy- 
ment.   Thus,  in  Benson  v.  Hodson,  the  two  following 
cases  are  put  by  Lord  Hale  (a); — He  saysj  "A  man 
made  a  gift  in  tail,  determinable  upon  his  nonpayment  of 
a  thousand  pounds,  the  remainder  over  in  tail  to  B,  with 
other  remainders^  the  tenant  in  tail  before  the  day  of 
payment  of  the  thousand  pounds  suffered  a  common 
recovery,  and  doth  not  pay  the  thousand  pounds ;  yet 
because  he  was  tenant  in  tail  when  he  suffered  the  reco- 
very, by  that  he  had  barred  all,"    And  again,  "  if 
tenant  in  tail  be  with  a  limitation  so  long  as  such  a  tree 
shall  stand,  a  common  recovery  will  bar  that  limitation." 
In  both  which  cases  the  limitation  which  is  barred  is 
subsequent  to  the  estate  tail.     So  in  Page  v.  Hay- 
ward  {b)  it  was  laid  down  that  if  an  estate  were  limited 
to  Mary  and  the  heirs  male  of  her  body  by  a  Searle 
to  be  begotten,  provided  and  upon  condition  that,  if 
she  should  marry  any  but  a  Searle,  then  the  estate 
should  remain  and  be  to  J.  S.  and  his  heirs ;  a  common 
recovery  suffered  before  marriage  would  bar  the  estate 
tail  and  remainders,  and  her  marriage  afterwards  with 
another  would  not  avoid  the  recovery.    Here  again  the 
limitation  over  is  subsequent  to  the  estate  tail.   In  Gulliver 

(a)  IMod.  111. 

{h)  ^SdhBlO,  Pig.  Bee.  178.  (4th  point  in  the  judgment.) 
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1835.  dem.  Corrie  v.  Ashhy  [a)  an  estate  was  devised  according  to 
J    ~         certain  limitations  under  which  Ambrose  Saunders  became 

Doe  dem. 

LuMLEY      tenant  in  tail  male  in  possession,  and  rather  more  than 

against 

The  Earl  of    two  years  afterwards  suffered  a  recovery ;  and  the  will 
contained  a  proviso,  and  the  devise  was  declared  to  be 
expressly  upon  condition,  that  every  person  to  whom 
the  estates  should  descend  or  come  should  take  the 
name  of  Wykes ;  but  there  was  no  devise  over  for  non- 
performance.   Ambrose  Saunders  never  took  the  name, 
and  the  question  was,  whether  the  estate  went  over 
by  the  proviso?    It  was  held  that  it  did  not,  on  the 
ground  that  either  this  was  not  a  conditional  limitation, 
for  want  of  a  devise  over,  or  that,  if  it  was  a  conditional 
limitation,  it  was  barred  by  the  recover}^    But  here 
also  the  gift  over  (if  any)  must  have  been  subse^uent^  in 
point  of  limitation,  to  the  estate  tail.    So  also  in  Driver 
dem.  Edgar  v.  Edgar  (6),  where  the  devise  was  to  Mary 
Edgar  in  tail,  proviso  that  if  she  should  die  not  leaving 
a  child  or  children  living  at  her  decease,  the  estate  should 
be  "  void,  as  to  inheritance  of  heirs,"  and  go  over;  and 
Mary  Edgar  suffered  a  recovery ;  it  was  held  that  she 
took  an  estate  tail,  and  that  the  recovery  barred  the 
limitation  over.     Here  also  the  gift  over  was  clearly 
subsequent.     These  cases,  therefore,  are  distinguish- 
able from  JRoper  v.  Hallifax  {c),  and  from  the  present 
case,  in  which  the  springing  use  does  not  take  effect 
f       subsequently  to  the  estate  tail,  but  arises  from  a  point 
anterior  to  the  commencement  of  that  estate. 

Fourthly,  the  principle  on  which  Page  v.  Hay*ward{d) 
and  the  like  cases  depend,  has  no  application  to  the  case 


(a)  4  Burr.  1929 
(c)  8  Taunt.  845. 


(6)  1  Cowp.  379. 
(d)  2  Sdk.  570. 


Tig.  Rec.176. 


of 
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of  a  springing  use  which  arises  antecedently  in  point  of  1835. 
limitation  to  the  estate  tail,  that  is,  which  springs  from  j^^^Tdem 
a  point  anterior  to  the  commencement  of  it.    The  Lumley 

against 

ground  on  which  a  recovery  bars  a  remainder  expectant  The  Earl  of 
on  an  estate  tail  is,  as  was  said  by  Lord  Hale  in  Benson 
V.  Hodson  («),  that  the  recoveror  comes  in  in  continuance 
of  the  estate  tail ;  so  that  the  remainder  never  comes 
into  possession.  Now  it  is  obvious  that  this  continu- 
ance of  the  estate  tail  may  well  prevent  any  limitation 
or  springing  use  from  taking  effect  which  merely 
abridges  or  determines  the  estate  tail,  such  as  the 
conditional  limitation  in  the  case  put  by  Lord  Hale  (b) 
of  a  conveyance  to  A.  and  the  heirs  of  his  body  so 
long  as  a  tree  stands,  and  then  over.  The  prolong- 
ation of  the  estate  tail  by  the  recovery  may,  on  the 
same  principle  as  it  prevents  the  determination  of  that 
estate  by  the  failure  of  issue,  also  prevent  its  deter- 
mination under  a  conditional  limitation  annexed  to 
it.  But  the  mere  prolongation  of  the  interest  of  the 
tenant  in  tail  can  have  no  tendency  to  preclude  the 
operation  of  a  proviso  which  springs  from  a  point 
anterior  to  the  commencement  of  the  estate  tail,  and 
overreaches  the  entirety  of  it.  In  such  a  case  the  pro- 
viso does  not  determine  the  estate  tail;  it  substitutes  a 
new  use  in  the  place  of  the  entirety  of  it,  in  the  same 
manner  as  if  the  limitation  in  tail  had  never  been  con- 
tained in  the  settlement.  A.  distinction  much  to  this 
effect  is  suggested  in  two  MS.  notes  of  the  late  Mr. 
Serjeant  Hill^  which  have  been  printed  in  Sanders  on 
Uses  (c).    From  the  first  note,  it  appears  that  the  Ser- 

(a)  1  Mod.  109. 

(6)  Benson  v.  Hodson,  1  Mod.  111. 
(c)  Vol.  i.  p.  436.  4th  ed.  (1824.) 
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1835.      jeant  at  one  time  considered  that  Page  v.  Hayisoard[a) 

  went  too  far,  and  that  even  in  such  cases  the  recovery 

^umley'  would  not  bar  the  conditional  limitations.  He  after- 
The^Earlof  wards  altered  this  opinion  and  added  a  second  note, 
Scarborough.  ^Yiich  is  as  follows :  —  "  N.  B.  Since  the  above  was 
written,  it  seems  clear  on  further  consideration^  that  where 
an  estate  is  devised  to  one  in  fee  simple,  upon  condition, 
and  in  case  the  condition  be  not  performed,  then  to 
another ;  this,  if  within  due  bounds,  will  be  good  as 
an  executory  devise,  and  therefore  not  barrable  by  re- 
covery ;  because  no  executory  devise  can  be  barred  by 
recovery  (at  least  not  unless  the  person  to  whom  the 
executory  devise  is  made  is  vouched  in  the  recovery); 
yet  if  in  such  case,  the  first  devise  be  not  a  fee-simple, 
but  a  fee-tail,  then  the  devise  over  will  operate,  not  by 
way  of  executory  devise,  but  as  a  contingent  remainder ; 
and  consequently  a  recovery  suffered  by  tenant  in  tail 
before  the  condition,  or  contingency,  happens  on  which 
the  remainder  is  to  take  effect,  must  extinguish  it, 
because  a  remainder  cannot,  though  an  executory  de- 
vise may,  and  always  does,  subsist  without  a  particular 
estate  to  support  it ;  but  where  lands  are  devised  in  tail 
on  condition,  and  if  the  condition  be  broken,  then  to 
B, ;  this,  though  called  a  condition,  is  by  reason  of  the 
devise  over  a  limitation,  or,  as  it  is  frequently  called, 
a  conditional  limitation,  and  the  devise  over  being  limited 
after  a  particular  estate  (viz.)  an  estate  tail  which  is 
capable  of  supporting  it,  as  a  contingent  remainder,  it 
therefore  operates  as  a  contingent  remainder,  and  there- 
fore a  recovery  suffered  (before  breach  of  condition)  by 
the  tenant  in  tail  must  destroy  the  contingent  remainder 

(n)  2Salk.  570.    Pig.  Rec.  176. 

by 
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by  destroying  the  particular  estate,  which  supported  it  1835. 
before  the  contingency  happened ;  that  is,  before  the  iJ^Tdem 
remainder  vested ;  for  it  is  a  clear  rule,  that  every  re-  Lumley 

against 

mainder  must  vest  during  the  particular  estate,  or  eo    The  Earl  of 
.  .  ,        .     .  Scarborough. 

znstante  that  it  determmes,  or  otherwise  it  can  never  vest 

at  all."  The  deliberate  opinion,  therefore,  of  this  very 
learned  person  was  that  the  principle  on  which  Page  v. 
Hayward  (a)  and  other  similar  cases  depend,  applies 
only  to  cases  where  the  conditional  limitation  is  suh^ 
sequent  to  or  expectant  on  the  estate  tail,  not  to  a  case 
where  the  conditional  limitation  or  springing  use  arises 
from  a  point  anterior  to  the  commencement  of  it.  This 
note,  taken  with  the  decided  cases,  justifies  the  position, 
that  the  operation  of  a  recovery,  as  a  bar  to  a  conditional 
limitation,  is  in  analogy  to  its  operation  as  a  bar  to 
remainders;  according  to  which  rule,  the  right  of  the 
plaintiff  in  this  case  would  be  clear,  since  the  analogy 
holds  only  as  to  uses  which  are  subsequent  to  and  ex- 
pectant on  the  estate  tail,  and  not  as  to  uses  which  are 
antecedent  to  it. 

There  are,  therefore,  two  classes  of  cases  with  respect 
to  the  effect  of  a  recovery  in  barring  a  springing  use. 
The  first,  consisting  of  cases  like  Page  v.  Hayward  (a), 
where  an  estate  tail  may  be  determined  or  abridged  by 
a  conditional  limitation,  or  springing  use,  annexed  to 
it  and  expectant  upon  it ;  the  seCond,  consisting  of 
cases  such  as  Roper  v.  Hallifax  [b)  and  the  present  case, 
where  the  springing  use  arises  from  a  point  anterior 
to  the  commencement  of  the  estate  tail,  and  overreaches 
the  entirety  of  it.  In  the  first  class  of  cases  a  recovery 
by  the  tenant  in  tail  will  bar  the  springing  use :  in  the 
second  it  will  not. 

{a)  2Salk.  570.  Pig.  Rec  176.  {b)  8  Taunt.  845. 
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1835.  All  text  writers  on  the  subject  expressly  or  impliedly 

recognise  this  distinction.    In  Sugden  on  Powers,  ch.  1. 


Doe  dem. 


LuMLEY      s.  5.  V.  (a),  the  author  supposes  the  case  of  an  estate 


a"ainst 


The  Earl  of    limited  to  a  parent  for  life,  and  then  to  his  children,  as 

Scarborough.    ,       in  •      i        ^^^        i  •     i  r*  i 

he  snail  appoint  by  will,  and  in  detault  or  appointment,  to 
the  children  in  tail ;  and  observes,  "  The  case  has  been 
considered  similar  to  that  of  Page  and  Hayward[b), 
To  this  opinion  the  author  himself  once  inclined,  but 
further  consideration  has  induced  him  to  consider  the 
point  very  doubtful.  For,  in  Page  v.  Hayward  {b% 
although  the  words  expressed  a  condition,  yet  they 
were  construed  to  be  a  limitation ;  and,  therefore,  it  is 
the  common  ease  of  a  vested  estate-tail,  with  a  limitation 
over  in  a  certain  event,  in  which  case  it  is  quite  clear 
that  a  recovery  suffered  before  the  happening  of  the 
event  will  defeat  the  limitations  over.  It  is  like  the  case 
put  by  Hale,  Chief  justice,  in  Benson  v.  Hodson  [c),  of 
a  tenant  in  tail,  with  a  limitation  so  long  as  such  a  tree 
shall  stand ;  and  he  held,  that  a  common  recovery  would 
bar  that  limitation.  But  in  our  case  the  question  would 
be,  whether,  during  the  life  of  the  donee  of  the  power, 
the  estates  to  be  created  under  the  power  would  not  be 
considered  a  charge  upon  the  estate  tail."  These  ob- 
servations were  written  before  the  decision  of  Roper  \, 
Hallifaoc  [d),  and  the  correctness  of  them  was  confirmed 
by  that  case :  the  word  "  charge  "  is  only  another  mode 
of  describing  the  interests  which,  it  is  insisted,  are  not 
barrable.  In  Cruise's  Digest,  tit.  Recovery,  c.  10.  s.  \, 
3.  ie)  it  is  said,  "  No  estates  or  interests  were  barred  by  a 
common  recovery,  but  those  which  were  subsequent,  in 
point  of  limitation,  to  the  estate  of  which  the  recovery 

(a)  Page  80.  5th  ed.  (1831.)  (b)  2  Salk.  570.    Pig.  Rec.  176. 

(c)  1  Mod.  ill.  (rf)  8  Taunt,  485. 

(e)  Vol.  V.  p.  407.  4th  ed.  (1835.) 

was 
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was  suffered ;  for  all  interests  precedent  remained  as  they  1835. 
were  before."    In  BurtorCs  Commndium  of  the  Law  of 

,  ,  ,  DoEdem. 

Heal  Property,  after  noticing  that,  in  the  common  case  Lumley 
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of  a  settlement,  with  a  power  of  sale  and  exchange,  to  The  Earl  of 
be  exercised  with  the  consent  of  the  tenant  for  life,  or 
tenant  in  tail  in  possession  for  the  time  being,  the  power 
is  not  barrable  during  the  estate  for  life,  for  which  pro- 
position the  author  cites  Roper  v.  Hallifax  [a\  he  remarks 
thus  {h) :  "  The  tenant  in  tail  in  remainder  cannot  suffer 
a  recovery  without  the  concurrence  of  the  tenant  for 
life;  and  even  this  concurrence  will  not  necessarily 
destroy  the  power.  For  his  old  estate  for  life  may  still 
continue ;  and  whilst  that  lasts,  any  shifting  use  arising  , 
by  an  exercise  of  the  power  given  to  the  trustees  must 
be  antecedent  to  the  estate  tail,  and  paramount  to  it 
in  title;  and  therefore  that  power  will  still  continue 
exerciseable  notwithstanding  any  act  of  the  tenant  in 
tail."  In  Bayley  on  Fines  and  Recoveries  [c)  it  is  stated, 
on  the  authority  of  Roper  v.  Hallifax  {a),  that  "  A  reco- 
very by  tenant  for  life  and  remainderman  in  tail  will 
not  destroy  a  power  which  is  antecedent  to  the  estate 
tail."  In  Sanders  on  Uses  (d)  the  principles  above  relied 
upon  are  distinctly  stated  and  insisted  on :  he  says, 
"  Holt  C.  J.,  in  Page  v.  Hay  ward,  2  Salk,  570,  having 
stated  generally  his  opinion,  that  a  recovery  will  bar  a 
condition  or  limitation  collateral  to  the  estate  tail,  for 
the  destruction  of  which  it  is  suffered,  it  has  been  con- 
tended, that  a  recovery  will  destroy  a  power,  originally 
reserved  with  a  view  to  defeat  such  estate  tail.  But  a 
recovery  has  the  effect  of  barring  a  collateral  condi- 
tion or  limitation  on  the  principle,  that  it  bars  all 

(a)  8  Taunt.  843.  (6)  Page  272.  3d  ed.  (1834.) 

(c)  Chap.  XTiii.  §  5.  p.  229.         (d)  Vol.  i.  p.  176.  4th  ed.  (1824.) 
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1835.      remainders  expectant  upon  it;  but  it  cannot  affect  a 
use  precedent  to  the  estate  tail,  of  which  the  recovery  is 

Doe  dem. 

LuMLEY  suffered ;  for  the  recoveror  comes  in  as  of  the  estate  of 
The^Earl  of  the  tenant  in  tail,  and  subject  to  all  charges,  to  which  it 
RBOR  u  .  subject,  and  to  all  limitations  preceding  it."  And 
afterwards  he  puts  exactly  the  present  case.  He 
says  {a),  "  Suppose  lands  limited  to  the  use  of  A.  for 
life,  with  remainder  to  B,  in  tail,  remainder  to  C.  in 
fee,  subject  to  a  proviso,  that  if  a  certain  act  be  done 
within  the  compass  of  ^.'s  life,  the  uses  limited  to  B, 
and  C,  should  cease,  and  in  lieu  thereof,  the  use  should 
be  to  Z).  in  fee.  It  could  scarcely  be  contended,  that 
any  act  by  the  tenant  in  tail  could  defeat  this  springing 
use.  It  would  not,  in  the  sense  in  which  the  expression 
is  used,  determine  the  estate  tail  of  B,;  but  it  would 
prevent  its  taking  effect  in  possession.  It  would  sub- 
stitute another  estate,  in  lieu  of  the  estate  tail."  Before  the 
action  in  Roper  v.  Hallifax  (b)  was  brought,  an  opinion 
had  been  written  on  the  case,  which  is  printed  in  Sanders 
on  Uses,  vol.  1.  p.  426.  (c),  and  in  which  the  same  prin- 
ciples are  relied  on.  The  preceding  authorities  are  con- 
firmed by  the  language  of  the  late  statute,  3  &  4  4. 
c,  74.,  which,  as  is  well  known,  was  not  intended  to 
alter  the  general  powers  possessed  by  a  tenant  in  tail. 
The  fifteenth  section  of  that  statute  excepts  from  among 
the  interests  which  may  be  barred  by  tenant  in  tail  "  the 
rights  of  all  persons  in  respect  of  estates  prior  to  the 
estate  tail." 

Upon  a  full  examination,  then,  of  principles  and 
authorities,  the  first  proposition  of  the  plaintiff  ap- 
pears completely  made    out.     But   the  same  con- 

(a)  Page  177.  (b)  8  Taunt.  845. 

(c)  Fourth  ed.  1824;  see  the  same  vol.  p.  192.  note  (a). 
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elusion  may  be  come  to,  even  upon  a  more  general  1835. 
and  cursory  consideration  of  the  case,  and  of  the  prin- 

Doe  dem. 

ciples  affecting  it.  Thus,  if  lands  be  limited  to  the  Lumley 
use  of  A,  for  life,  with  a  limitation  to  trustees  for  a  The  Earl  of 
term  of  1000  years,  with  remainder  to  B,  in  tail,  it 
is  clear  that  a  recovery  by  B.  will  not  affect  the  term 
of  1000  years.  Upon  the  like  principles,  if  the  limit- 
ation be  to  A,  for  life,  remainder  to  B.  in  tail,  with  a 
proviso  that,  upon  a  given  event  happening  during  the 
life  of  the  tenant  for  life,  a  term  of  1000  years  shall 
take  effect  between  the  life  estate  and  the  estate  tail, 
it  is  clear  that  the  springing  use  under  this  proviso 
could  not  be  affected  by  a  recovery :  and  the  same  con- 
clusion necessarily  follows  if  the  term,  instead  of  being 
for  1000  years,  be  for  10,000  years,  or  be  indefinitely 
extended,  or  if  the  proviso  be  that,  upon  the  given 
event  happening  during  the  life  of  the  tenant  for  life, 
entirely  new  uses  shall  be  substituted  for  the  old  ones. 
Or,  lastly,  the  case  may  be  put  simply  as  follows :  — 
If  the  recovery,  instead  of  being  suffered  by  Viscount 
Lumlei/,  had  been  suffered  by  a  remote  tenant  in  tail, 
for  instance  by  a  son  of  William  Lumley^  it  seems  im- 
possible to  conceive  that  such  a  recovery  could  have 
the  effect  of  barring  the  shifting  use,  supposing  it 
to  have  arisen  during  the  life  of  the  defendant.  But 
the  only  principle  upon  which  that  conclusion  can  be 
escaped  from  is,  that  the  use  is  precedent  to  the  estate 
tail  of  such  remote  tenant  in  tail,  and  on  that  ground  is 
not  barrable;  and  this  principle,  if  applicable  to  the  one 
case,  applies  with  equal  force  where  the  party  vouched, 
instead  of  being  a  remote  tenant  in  tail,  is  entitled  to  a 
remainder  in  tail  immediately  expectant  upon  the  deter- 
mination of  the  life  estate. 

IL  The 


28 


CASES  IN  EASTER  TERM 


1835.  II.  The  plaintiff's  second  proposition  is,  that  as  the 

~"~*      event  has  happened  during   the  life  of  the  defend- 

DoE  dem. 

LuMLEY  ant,  the  circumstance  of  the  proviso  not  having  been 
The^Earl  of  restricted  to  that  event  makes  no  difference.  Since 
Scarborough.  resuU  of  the  case  is  the  same  as  if  the  proviso  had 
been  restricted  in  the  manner  supposed  by  the  first 
proposition,  the  legal  conclusion  ought  to  be  the  same 
also.  But  an  argument  may  be  attempted  to  the  effect 
that,  by  the  recovery,  the  proviso  would,  according  to 
Page  V.  Hayward  (a\  clearly  be  barred  in  case  of  the 
event  not  happening  till  after  the  defendant's  death, 
and  that  this  circumstance  in  some  way  affects  the 
efficiency  of  the  proviso,  and  prevents  its  operating  at 
all.  In  answer  to  this,  the  shifting  clause  may  be 
construed  divisim,  i.  e.,  as  containing  in  itself  several 
provisoes  applicable  to  the  estates  of  the  respective 
takers;  that  is,  one  proviso  that  if  the  given  event 
should  happen  during  the  estate  for  life,  the  uses  should 
shift,  and  so  on ;  and  a  separate  proviso  for  the  time 
of  each  estate.  Such  a  construction  appears  to  have 
been  adopted  in  the  case  of  Boyce  v.  Harming  {h\ 
where  a  power  of  sale,  given  to  trustees,  to  be  exercised 
with  the  consent  of  tenants  for  life,  and  after  their 
deaths  at  the  discretion  of  the  trustees,  was  held  valid, 
apparently  on  the  ground  that  the  power  might  be  con- 
sidered as  comprising  two  powers ;  one  exercisable 
during  the  life  estates,  which  would  be  good,  and  the 
other  exerciseable  after  the  determination  of  those 
estates.  If  the  like  construction  be  adopted  here,  the 
proviso  applicable  during  the  estate  for  life  is  the 
proviso  which  in  the  event  has  taken  effect,  and,  there- 

{a)  2  Salk.  510,    Pig.  Bee.  11 6. 

[h]  2  Cr.  ^  J.  334.    S.  C.  2  Tyrwh.  327. 

fore, 
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fore,  according  to  the  proposition  already  established,  1835. 
it  is  not  affected  by  the  recovery.    These  observations, 

Doe  dem. 

however,  enter  into  niceties  which  this  part  of  the  plain-  Lumley 

.  .  against 

tiff's  case  does  not  require.  The  question  arises  upon  The  Earl  of 
a  limitation  by  way  of  use,  and  is,  therefore,  unaffected 
by  any  technical  rules ;  in  the  event,  the  case  put  by 
the  second  proposition  is  identical  with  the  case  put  by 
the  first  proposition ;  and  therefore  the  legal  conse- 
quences must  be  the  same. 

Preston,  for  the  defendant  in  error  (the  defendant 
below).  The  defendant  rests  his  case  upon  four  pro- 
positions :  — 

I.  The  proviso  for  ishifting  the  estates  on  the  accession 
of  the  earldom  operated  only  on  the  estate  for  life  of  the 
defendant,  and  its  effect  was  to  make  only  the  life  estate 
determine,  so  as  to  give  the  estate  over,  not  to  the  lessor 
of  the  plaintiff,  but  to  his  eldest  son  Viscount  Lumley ; 
and,  therefore,  admitting  that  the  recovery  has  not  barred 
the  proviso,  the  lessor  of  the  plaintiff  is  not  entitled  to 
recover.  The  proviso  for  shifting  the  estate  is  in  the 
nature  of  a  forfeiture,  and  is  to  be  construed  strictly,  to 
prevent,  as  far  as  possible,  a  forfeiture  from  being  in- 
curred, as  was  laid  down  in  the  judgment  in  Doe  dem,  ' 
Luscomhe  v.  Yates  (a).  It  is  preceded  by  a  proviso  for 
taking  the  name  and  arms  of  Savile,  which  is  drawn  with 
great  skill,  and  affords  a  key  to  the  construction  of  the 
proviso  in  question.  The  name  and  arms  clause  con- 
tains, first,  a  provision  of  cesser  directing  that  the  estate 
of  the  party  who  neglects  to  take  the  name  and  arms 
shall  cease,  and,  secondly,  a  provision  declaring  the 
consequence  of  such  cesser,  viz.,  that  the  estate  shall 

(a)  5  B.  4;  Aid.  554, 

go 
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1835.      go  over  to  the  person  next  in  remainder;  and  it  is  per- 
fectly  clear  that  the  effect  of  this  clause  would  be  to 

Doe  dem. 

LuMLEY      determine  the  estate  of  that  party  only  who  neglected 
The*' Earl  of    to  take  the  name  and  arms.    Analogy  would  lead  us  to 
expect  that  the  clause  for  shifting  the  estates  on  the 
accession  of  the  earldom  should  have  a  similar  opera- 
tion, and  that  it  would  determine  the  estate  of  that  party 
only  who  acquires  the  earldom.     Accordingly,  this  is 
the  effect  of  the  clause.    It  contains,  like  the  name  and 
arms  clause,  two  provisions,  viz.,  first,  a  provision  of 
cesser,  and  secondly  a  provision  directing  to  whom  the 
estate  is  to  go.    The  provision  of  cesser  only  determines 
the  estate  of  the  party  who  shall  become  earl,  that  is,  in 
the  present  case,  the  estate  of  the  tenant  for  life,  Lord 
Scarborough,    The  directory  provision  cannot  give  over 
more  than  the  provision  of  cesser  takes  away;  and,  as 
only  the  life  estate  of  Lord  Scarborough  is  given  over, 
it  must  be  intended  that  it  should  go  over  to  the  person 
next  in  remainder  expectant  on  that  life  estate,  viz.,  to 
Viscount  Lumley,    This  result  is  supported  and  con- 
firmed by  the  following  consideration.    If  the  tenant 
for  life  had  died  before  the  descent  of  the  earldom,  and 
the  earldom  had  descended  on  a  tenant  in  tail,  it  cannot 
be  disputed  that,  under  the  words  of  the  shifting  clause, 
according  to  any  construction,  the  estates  would  have 
gone  over  to  the  next  tenant  in  tail ;  that  is,  to  the 
person  next  in  remainder  after  the  person  who  became 
earl.  The  construction  now  contended  for  has  the  effect 
of  carrying  it  over  in  like  manner  to  the  person  next  in 
remainder  after  the  person  who  becomes  earl,  where  the 
earldom  descends  on  a  tenant  for  life  :  whereas  the  con- 
struction, for  which  the  plaintiff  must  contend,  would,  in 
the  latter  case,  carry  it  over,  not  to  the  person  next 

in 
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in  remainder  after  the  person  who  becomes  earl,  but  to  1835. 
the  person  in  remainder  after  that  person  and  his  sons, 

Doe  dem. 

thus  giving  a  different  operation  to  the  clause  in  the  Lumley 

against 

two  cases.  In  Doe  dem.  Heneage  v.  Heneage  («),  and  in  The  Earl  of 
Stanley  v.  Stanley  (b),  where  there  were  provisions  for 
shifting  the  estates,  the  same  effect  was  given  to  the  pro- 
visions which  is  here  contended  for  on  behalf  of  the  de- 
fendant. In  Carr  v.  The  Earl  of  Errol  {c),  a  different 
effect  was  given  to  the  provisions  ;  but  in  that  case  the 
words  could  not  be  got  over.  On  these  grounds, 
therefore,  admitting  the  recovery  not  to  have  barred 
the  proviso,  the  lessor  of  the  plaintiff  could  have  no  title 
to  recover. 

II.  The  effect  of  the  proviso  for  shifting  the  estate 
upon  the  accession  of  the  earldom,  was  to  accelerate  the 
old  remainders,  not  to  confer  new  interests.  And  this 
is  an  answer  to  the  argument  on  the  other  side,  because 
the  acceleration  of  the  old  remainders  does  not  render 
them  antecedent  to  the  estate  tail ;  and  by  the  admission 
of  the  plaintiff,  the  recovery  bars  all  except  what  is  so 
antecedent.  The  argument  urged  from  the  repetition 
of  the  provision  for  taking  the  name  and  arms,  is  of  no 
weight;  that  repetition  was  merely  inserted  ex  majori 
cautela.  It  has  been  already  noticed  that  the  clause 
upon  which  the  lessor  of  the  plaintiff  relies,  contains 
two  provisions,  viz.,  first  a  provision  of  cesser,  and 
secondly  a  provision  of  gift  over;  and  it  is  obvious 
that  the  operation  of  the  clause  might  be  effected  by 
either  of  these  provisions  without  the  aid  of  the  other. 
Its  operation  is  effected  by  means  of  the  provision 
of  cesser.    This  construction  must  be  adopted  upon 


(a)  4  T.  R.  13. 


(6)  16  Fes.  491. 


(c)  6  JEast,  58. 

the 
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.1835.      the  following  considerations.     Suppose  the  lessor  of 
^      the  plaintiff,  before  the  proviso  took  effect,  had  granted 
LuMLEY      an  annuity,  chargeable  upon  his  estate  and  interest  in 

against 

The  Earl  of    the  property.    If  the  proviso  takes  effect  by  way  of 

Scarborough.  i       •        i        i  i  •    i  i 

cesser,  accelerating  the  old  remainders,  such  annuity 

would  continue  a  charge,  notwithstanding  the  operation 
of  the  clause :  but,  if  the  proviso  takes  effect  by  way  of 
limitation  of  new  uses,  the  annuitant  would  have  no 
,  charge  on  the  new  use,  and  the  annuity  would  be  de- 

feated; a  result  which  the  Court  will  not  adopt.  Again, 
the  provision  of  gift  over  directs  that  the  estate  shall  go 
only  to  the  person  and  persons  nej^t  in  remainder.  If, 
therefore,  the  clause  were  to  be  held  to  take  effect  under 
the  provision  of  gift  over,  it  would  carry  the  estate  over 
to  the  next  taker  only.  It  is  only  by  considering  the 
clause  to  take  effect  under  the  proviso  for  cesser,  that  is, 
by  way  of  acceleration,  that  all  the  persons  entitled  in 
succession  in  the  old  line  of  limitations  can  be  made  to 
take  under  it.  For  these  reasons  the  proviso  must  be 
held  to  take  effect  by  means  of  the  provision  of  cesser; 
that  is,  by  way  of  acceleration,  and  not  by  way  of  new 
use ;  and  then  the  argument  of  the  plaintiff,  which  rests 
wholly  on  the  new  use  being  antecedent  to  the  estate  tail, 
necessarily  fails. 

III.  The  estate  and  interest  of  the  lessor  of  the  plain- 
tiff is  subsequent,  or  at  least  collateral,  to  the  estate 
tail  of  Viscount  Lumley,  the  tenant  in  tail.  It  is  sub- 
sequent, for  it  divests  the  estate  tail  after  it  is  vested. 
Therefore,  being  subsequent,  it  will,  according  to  the 
rule  stated  by  the  plaintiff  himself,  be  barred  by  the 
recovery. 

IV.  Whatever  construction  is  adopted,  the  plaintiff's 
reasoning  is  fallacious,  and  the  recovery  has  barred  the 

proviso. 
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proviso.  The  argument  of  the  plaintiff  proceeds  upon  1835. 
the  principle  that  the  fee  gained  by  the  recovery  is  i^^^Tdem 
derived  out  of  the  estate  tail.    But  such  is  not  the  rule.  Lumley 

against 

The  true  effect  of  a  recovery  is  to  gain  a  fee  simple  "so    The  Earl  of 

Scarborough. 

far  as  the  estate  was  in  the  donor.^'  It  is  upon  this 
principle,  that  charges  upon  the  estate  of  the  donor  are 
not  barred  by  a  recovery ;  and,  according  to  this  prin- 
ciple, it  is  clear  that  the  proviso  is  barred. 

With  respect  to  Roper  v.  Hallifax  {a),  it  is  distin- 
guished from  the  present  case  by  the  circumstance  that,  ' 
in  that  case,  it  was  not  the  intention  of  the  parties  to 
the  recovery  to  bar  the  power.  Here  it  was  the  in- 
tention to  bar  the  proviso.  The  intention  was  the 
ground  on  which  that  decision  was  founded. 

Sir  John  Campbell,  Attorney-General,  in  reply. 
1.  The  first  proposition  of  the  defendant  is  in  direct 
contradiction  to  the  words  of  the  proviso  for  shifting  the 
uses.  The  result  of  that  proposition  would  be,  that  the 
estate  would  go  over  to  the  issue  of  the  person  be- 
coming earl,  in  the  same  manner  as  if  such  person 
were  dead ;  whereas  the  words  of  the  clause  are,  that 
the  estate  shall  go  over  in  the  same  manner  as  if  the 
person  becoming  earl  "  were  dead  without  issue.''*  And 
as  to  the  arguments  in  support  of  the  proposition  : 
First,  Doe  dem.  Luscomhe  v.  Yates  [b)  is  not  applicable, 
because  the  object  and  effect  of  this  proviso  are  not 
forfeiture,  but  a  mode  of  disposition.  Secondly,  the 
name  and  arms  clause  does  not  afford  any  key  to 
the  construction  of  the  clause  in  question,  for  the 
nature  and  purposes  of  the  two  clauses  are  entirely 


{a)  8  Taunt.  845. 

Vol,  hi. 


(6)  5  £.  Sr  Aid.  544.  554. 
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1835.      different.    The  object  of  the  name  and  arms  clause  was 
to  enforce  compliance  with  the  requisition  for  taking 

DoEdem.  ^  ^  o 

LuMLEY      the  name  and  arms,  by  imposing  a  forfeiture  in  case 

aguinst 

The  Earl  of  of  non-compliance,  and  of  course  such  forfeiture  is  in 
Scarborough.  ^ases  confined  to  the  person  for  whom  the  punish- 
ment is  intended;  and  the  estate  is  consequently  in 
all  cases  given  over  to  the  person  next  in  remainder. 
But  the  object  of  the  clause  for  shifting  the  estates  on  the 
accession  of  the  earldom,  was  to  make  provision  for  a 
second  branch  of  the  family,  when  an  elder  branch  should 
succeed  to  the  earldom  and  its  fruits;  an  object  which 
would  not  be  effected  in  cases  where  the  person  who 
becomes  earl  is  tenant  for  life,  by  giving  the  estate  to 
the  person  next  in  remainder ;  that  is,  to  the  son  of  such 
person.  In  such  cases  it  is  necessary,  in  order  that 
a  second  branch  may  be  provided  for,  that  the  estate 
should  go  over  to  the  person  who  would  take  the 
estates  if  the  tenant  for  life  were  dead  without  issue. 
Thirdly,  neither  is  it  true  that  the  plaintiff's  construction 
gives  different  operations  to  the  clause  in  the  several  cases 
where  a  tenant  for  life,  and  where  a  tenant  in  tail,  ac- 
quires the  earldom.  In  the  one  case,  indeed,  the  estate 
goes  to  the  person  next  in  remainder,  and  in  the  other 
it  does  not.  But,  in  both  cases,  the  estate  is  carried 
from  the  person  who  becomes  earl  to  the  brother  of 
that  person,  or  the  issue  of  such  brother,  conformably 
with  the  design  of  providing  for  the  next  branch. 
Fourthly,  Doe  dem.  Heneage  v.  Hencage  {a),  and  the 
other  cases  cited  by  the  defendant,  were  decided  (as 
this  case  must  be)  according  to  the  words  used  in  the 
will  or  deed. 


(a)  4T.  R.  13 


II.  The 
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II.  The  second  proposition  on  the  part  of  the  defend-  1835. 
ant  is  incorrect;  and,  if  correct,  it  would  not  affect 

Doe  dem. 

the  argument  of  the  plaintiff.    As  stated  for  the  de-  Lumley 
fendant,  the  clause  consists  of  two  provisions,  namely,  Th?Earlof 

„  .  .        ^  ,  ^1  .  .        p  Scarborough. 

first,  a  provision  or  cesser,  and,  secondly,  a  provision  or 
gift  over.  And  it  is  contended  for  the  defendant,  that 
the  operation  of  the  clause  is  effected  by  means  of  the 
former  of  these  provisions,  not  of  the  latter.  Now  it 
will  be  observed,  that  the  provision  of  cesser  directs 
only,  that  the  estate  of  the  party  who  becomes  earl  shall 
cease;  it  does  not  direct  that  the  estates  limited  to  the 
sons  of  such  person  (when  a  tenant  for  life)  shall  cease. 
But  the  provision  of  gift  over  declares,  that  the  estate 
shall  go  over  in  the  same  manner  as  if  the  person  who 
becomes  earl  were  dead  without  issue.  Therefore  the 
latter  provision  goes  farther  than  the  preceding  one; 
and,  in  order  that  the  whole  intent  of  the  clause  may  be 
effected,  it  must  operate  under  the  second  provision, 
namely,  by  way  of  limitation  of  new  uses ;  and  not 
under  the  previous  provision,  by  way  of  acceleration 
merely.  The  supposed  case  of  an  annuity  having  been 
granted  cannot  influence  the  legal  construction  of  the 
will ;  and  no  argument  arises  on  the  ground  of  hard- 
ship or  impolicy,  because,  in  whichever  way  the  proviso 
operates,  such  annuity  would  be  a  charge  in  equity. 
To  the  argument  founded  on  the  word  "  next,"  it  is 
a  sufficient  answer,  that  the  proviso  directs  the  estate  to 
go  over  "  in  the  same  manner "  as  the  person  or  per- 
sons in  remainder  would  take  the  same,  in  case  the 
party  acquiring  the  title  were  dead  without  issue;  words 
which  are  sufficient  to  shew  that  it  was  intended  to  qo  to 
the  several  takers  in  succession.  But,  further,  if  the  pro- 
viso were  to  be  held  to  take  effect  by  way  of  acceleration 
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18S5.  of  the  old  remainders,  and  not  as  a  limitation  of  new  uses, 

'    T"  it  would  not  affect  the  argument  for  the  plaintiff.  The 

Doe  dem.  °  * 

LuMLEY  suggested  construction  could  not  take  effect  by  virtue  of 

against  ^  •  /y- 

The  Earl  of  the  provision  of  cesser,  because,  in  order  to  give  effect 


ScARB01i>OU&H. 


by  way  of  cesser  to  the  intention  that  the  estates  should 
go  over  as  if  the  party  becoming  earl  were  dead  without 
issue,  it  would  be  necessary  that  all  the  precedent 
estates  should  cease:  whereas  the  provision  of  cesser  in 
the  present  case  makes  only  the  estate  of  the  tenant 
for  life  cease.  If,  therefore,  it  be  adopted  at  all,  it 
must  be  by  implying  that  the  estate  originally  limited  in 
remainder  to  the  plaintiff  was  intended  in  the  given 
event  to  be  accelerated ;  that  is,  that  such  estate  should, 
in  the  given  event,  take  effect  and  spring  from  a  point 
anterior  to  the  determination  of  the  particular  estates 
upon  which  such  remainder  depends.  And  the  result 
of  such  a  construction  will  be,  that  the  use  limited  to 
the  plaintiff  by  the  will  has  a  capacity  of  taking 
effect  in  either  of  two  ways;  namely,  either  by  way 
of  remainder  upon  the  natural  determination  of  the 
particular  estates,  or  by  way  of  accelerated  use  antece- 
dent to  the  determination  of  such  particular  estates.  In 
the  event  which  has  happened,  it  takes  effect  in  the 
latter  way,  and  springs  from  a  point  antecedent  to  the 
commencement  of  the  estate  tail,  so  that  the  recovery 
does  not  bar  it.  The  circumstance  that  the  recovery 
bars  it,  so  far  as  it  had  a  capacity  of  taking  effect  sub- 
sequently to  the  estate  tail,  is  no  reason  why  the  reco- 
very should  bar  it  so  far  as  it  had  a  capacity  of  taking 
effect  antecedently  to  the  estate  tail. 

III.  With  respect  to  the  defendant's  third  proposi- 
tion, it  may  be  admitted,  that  the  proviso  is  sub- 
sequent in  the  sense  that  it  divests  the  estate  tail 

after 
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after  it  has  become  vested ;  but  that  circumstance  does  1835. 
not  render  it  subsequent  in  the  sense  which  is  neces- 

1  _  Doe  dem. 

sary  in  order  that  it  may  be  barred  by  the  recovery,  Lumlkt 
The  argument  now  urged  for  the  defendant  was  The'Earlof 
attempted  in  Eales  v  Conn  {«),  and  failed :  Roper  v. 
Hallifax{b)  is  also  a  complete  answer  to  it,  because, 
in  that  case,  the  power  divested  the  estate  tail  after  it 
was  vested.  The  proposition  is  also  disproved  by  the 
received  rule  in  a  case  of  daily  practice.  Suppose  an 
estate  is  limited  to  several  successive  tenants  for  life, 
A,^  B,,  and  C,  with  remainders  to  the  first  and  other 
sons  of  each  in  tail,  and  with  powers  of  jointuring  and 
portioning  to  each  tenant  for  life;  the  exercise  of  any 
one  of  the  powers  will  defeat  the  estates  tail,  after  they 
are  vested ;  but  it  cannot  be  contended  that  a  recovery 
in  which  A.  is  tenant  to  the  praecipe,  and  the  first  son  of 
C.  is  vouchee,  will  bar  the  powers  given  to  B.  The 
true  criterion  for  determining  whether  a  springing  use 
is  precedent  or  subsequent  to  the  estate  tail  for  the  pre- 
sent purpose  is,  not  whether  it  divests  the  estate  tail, 
but  whether  it  springs  from  a  point  antecedent  or  sub- 
sequent to  the  estate  tail. 

IV.  The  defendant's  fourth  proposition  is  sufficiently 
answered  by  the  original  argument  of  the  plaintiff.  It 
is  true  that  in  Roper  v.  Halli/ax  {b)  the  intention  of 
the  parties  to  the  recovery  was  different  from  the  in- 
tention here.  But  the  discussion  of  that  case  turned, 
principally,  not  on  the  intention,  but  on  the  power 
being  antecedent  to  the  estate  tail. 

Cur,  adv.  vulL 

(a)  4  Sim.  65.  (6)  8  Taunt.  845. 

D  3  Lord 
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Lord  Denman  C.  J.  in  this  term  {May  1 1th)  delivered 
the  judgment  of  the  Court,  as  follows :  — 

Upon  this  special  verdict  four  questions  arose : 

First,  Whether  the  proviso  in  the  will  of  Sir  George 
Savile  respecting  the  shifting  of  his  estates  in  the  event 
of  the  title  of  Earl  of  Scarborough  descending  upon 
the  possessor  of  them,  applied  to  any  but  the  first 
person  upon  whom  it  should  so  descend. 

Secondly,  If  it  did,  whether  the  effect  of  that  proviso, 
in  the  event  of  the  title  descending  on  a  tenant  for  life, 
was  to  let  in  the  son,  if  any,  of  the  tenant  for  life  until 
the  title  should  descend  on  him,  or  to  carry  the  estates 
over  at  once  to  the  next  branch  of  the  family. 

Thirdly,  Whether  the  recovery  suffered  in  1812  de- 
stroyed the  proviso. 

Fourthly,  Whether  the  deeds  of  1817  barred  the 
lessor  of  the  plaintiff  from  maintaining  this  action.  Upon 
the  argument,  the  last  of  these  questions  was  abandoned 
by  the  learned  counsel  for  the  defendant,  who  admitted 
that  the  deeds  could  neither  operate  by  way  of  convey- 
ance of  any  interest,  nor  by  way  of  estoppel. 

The  first  question  was  material,  because,  on  the 
descent  of  the  title  to  the  first  taker  of  the  estates,  they 
had  shifted  to  the  present  defendant,  and  so  it  was  con- 
tended that  the  proviso  was  satisfied  and  at  an  end. 
This  point  was  not,  however,  much  pressed ;  and,  in- 
deed, it  is  plainly  contrary  to  the  meaning  of  the  proviso, 
in  which,  although  the  words  "  from  time  to  time  "  are 
not  inserted,  yet  the  obvious  intent  is  that  the  proviso 
should  attach  to  each  of  the  estates  created  by  the  will 
as  they  should  successively  vest  in  possession. 

The  second  question  was  much  laboured  in  argu- 
ment, and  it  was  contended  that  this  proviso  must  be 

read 
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read  and  interpreted  with  reference  and  by  analogy  1835. 
to  the  proviso  as  to  taking  the  name  and  arms  of 

Doe  dem. 

Savile,  We  think  that  it  is  only  necessary  to  read  the  Lumlet 
two  provisoes  in  order  to  be  fully  satisfied,  that  as  the  The^Earl  of 
motive  and  object  of  the  devisor  was  difierent  in  the  *° 
two,  so  the  effect  is  and  was  intended  to  be  different 
also.  In  the  name  and  arms  proviso,  the  cesser  of 
estate  was  intended  as  a  personal  punishment,  by  way 
of  forfeiture,  against  the  individual  neglecting  to  comply 
with  it,  and  the  distinction  is  carefully  drawn  between 
tenant  for  life  and  tenant  in  tail ;  for  the  estates  are  to 
"  go  to  the  person  (in  the  singular  number)  next  in  re- 
mainder in  this  my  will  in  the  same  manner  as  if  such 
person  or  persons  so  neglecting  or  refusing,  being  tenant 
or  tenants  for  life,  was  or  were  dead,  or  being  tenant  or 
tenants  in  tail  was  or  were  actually  dead  without  issue 
male."  In  the  provision  in  question  the  cesser  was  not 
intended  as  a  punishment  to  the  individual,  but  to  pre- 
vent the  union  of  the  earldom  and  estates  in  the  same 
person,  and  for  the  benefit  of  the  next  branch  of  the 
family:  accordingly  the  words  used  are  different,  for 
the  estates  are  to  "  go  to  the  person  and  persons  who, 
under  the  limitations  aforesaid,  shall  then  be  next  in  ' 
remainder  expectant  on  the  decease  and  failure  of  issue 
male  of  the  person  to  whom  the  said  title  shall  so 
descend  or  come,  in  the  same  manner  as  such  person  or 
persons  so  in  remainder  as  aforesaid  would  take  the 
same  by  virtue  of  this  my  will,  in  case  he  or  they  to 
whom  the  title  of  the  said  Earl  of  ScarhorougJi  shall 
come  and  fall  in  possession  as  aforesaid  was  or  were 
actually  dead  mthoiit  issueJ*  These  words,  both  in 
the  description  of  what  persons  in  remainder  are  to 
take,  and  of  the  manner  in  which  they  are  to  take, 
D  4.  plainly 


40 


CASES  fN  EASTER  TERiv. 


18S5.      plainly  point  out  the  exclusion  of  an  entire  branch  of 
JOoTdem  family,  and  cannot  receive  the  same  construction  as 

LuMLEY     i\iQ  words  of  the  other  proviso  without  doing  great 

against 

The  Earl  of  violence  to  the  obvious  meaning  of  the  devisor,  the 

Scarborough.  -n      •  i      t    i  i  • 

framers  of  whose  will  evidently  knew  how  to  express  his 

meaning  in  appropriate  language.  It  is  said  that  this 
construction  will  exclude  the  younger  children  of  the 
defendant,  who  have  no  present  benefit  from  the  earl- 
dom. It  certainly  will  exclude  them,  whether  the 
earldom  may  descend  upon  them  or  not ;  but  this  is 
no  reason  for  putting  a  sense  upon  the  words  of  the 
will  which  they  cannot  fairly  bear,  and  it  may  be  ob- 
served that  to  both  the  provisoes  the  devisor  has  added  a 
clause  protecting  all  jointures  and  portions  for  younger 
children  duly  settled  before  the  cesser. 

It  was  said  that  the  clause  of  cesser  is  the  operative 
part  of  the  proviso,  and  the  other  words  cannot  carry 
over  a  greater  interest  than  that  which  is  made  to  cease ; 
but  we  see  no  reason  for  saying  that  the  words  of  cesser 
are  rather  the  operative  words  than  those  by  which  the 
estate  is  carried  over ;  and  if  the  latter  are  more  exten- 
sive than  the  former,  there  is  no  authority  to  prevent 
them  from  receiving  their  full  effect. 

We  are,  therefore,  clearly  of  opinion  that  the  effect 
of  the  proviso  is,  on  the  descent  of  the  title,  to  carry 
over  the  estates  at  once  to  the  next  branch  of  the 
family. 

We  come  now  to  the  third  question,  on  the  effect 
of  the  recovery  suffered  in  1812  by  the  defendant,  the 
tenant  for  life,  and  his  eldest  son,  the  tenant  in  tail  in 
remainder. 

We  have  no  hesitation  in  holding  that  this  recovery 
barred  and  destroyed  not  only  the  estate  tail  and  all 

remainders 
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remainders  expectant  on  the  natural  failure  of  that  1835. 
estate ;  but  also  that  it  destroyed  the  proviso  in  ques-  i)^""dem 
tion  so  far  as  it  was  attached  to  that  estate  tail,  and  all  Lumlet 

against 

remainders  or  subsequent  estates  that  were  limited  to    The  Earl  of 

.       ,  r»    I       •  1  Scarborough. 

come  into  possession  on  the  descent  or  the  title  upon 
the  defendant's  son,  or  grandson,  and  so  on.  The  case 
of  Page  V.  Hayward  {a)  and  other  cases  abundantly  es- 
tablish this  position,  which  is  fully  sanctioned  by  the 
text  writers. 

Therefore  the  recovery  undoubtedly  barred  and  de- 
stroyed the  vested  remainder  in  tail  of  the  present  lessor 
of  the  plaintiff  expectant  on  the  determination  of  the 
estate  tail  vested  in  the  defendant's  son,  and  the  con- 
ditional limitation  to  the  lessor  of  the  plaintiff  in  the 
event  of  the  descent  of  the  title  upon  the  defendant's 
son :  and  if  the  defendant  had  died  in  the  lifetime  of 
his  elder  brother,  the  lessor  of  the  plaintiff  would  have 
had  no  claim  whatever  in  any  event. 

Neither  have  we  any  hesitation  in  holding  that,  if  no 
estate  had  been  limited  to  the  lessor  of  the  plaintifl^ 
except  such  as  was  to  take  effect  on  the  happening  of 
the  event  contemplated  by  the  proviso,  so  as  that  such 
estate  would  clearly  be  a  new  interest  then  first  arising, 
the  recovery  would  not  have  barred  or  destroyed  the 
proviso,  so  far  as  it  was  attached  to  the  life  estate  of  the 
defendant;  and  that  the  lessor  of  the  plaintiff  would  in 
the  events  which  have  happened  be  entitled  to  recover. 
It  does  not  appear  to  us  necessary  to  determine  to  what 
extent  the  estate  of  a  recoveror  in  a  common  recovery 
is  derived  out  of  the  estate  tail :  it  may  be  admitted 

(a)  2  Salk.  570.   Pig.  Rec  116. 

that 
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1835.      that  the  recoveror  cannot  take  a  greater  estate  than  the 
original  donor  had,  and  so  that  his  estate  is  not  derived 

Doe  dem. 

LuMLEY      simply  from  the  estate  tail ;  and  it  may  be  admitted  that 

against  i   i  -         •!      r»  i  i 

The  Earl  of  a  recovery  surrered  by  tenant  m  tail  or  lands  ex  parte 
Scarborough,  ^^q^^q^^^  ^\\\  qj,         j^Qj-  alter  the  course  of  descent 

according  as  the  tenant  in  tail  was  himself  in  by  pur- 
chase or  by  descent.  This,  however,  is  clear,  viz.,  that 
the  estate  of  the  recoveror  is  not  derived  out  of  the 
estate  of  the  tenant  for  life,  where  he  is  not  vouched, 
as  he  was  not  in  this  case.  The  conveyance  by  the 
tenant  for  life  to  make  a  tenant  to  the  praecipe  is  no 
forfeiture  of  his  life  estate ;  it  does  not  determine  that 
life  estate ;  though  it  may  pass  it  wholly  to  another, 
where  it  is  granted  without  keeping  any  reversion. 
This  was  not  done  in  the  present  case ;  the  conveyance 
being  to  the  tenant  to  the  praecipe  for  the  joint  lives 
of  himself  and  the  defendant,  according  to  the  practice 
adopted  by  conveyancers  in  order  more  effectually  to 
preserve  powers  annexed  to  the  life  estate.  It  is  a  mere 
matter  of  form  in  order  to  enable  the  tenant  in  tail  in 
remainder  to  bar  his  estate  tail  and  the  remainders  over. 
Any  person  who  has  an  estate  in  remainder  between  a 
tenant  for  life  and  a  remote  remainder-man  in  tail,  is 
entitled  even  after  a  recovery  suffered  by  them  to  treat 
the  life  estate  as  still  subsisting,  and  to  make  his  entry  on 
the  death  of  the  tenant  for  life.  It  is  conceded  that  no 
such  intermediate  estates  are  barred  by  such  a  recovery. 
Why,  then,  should  this  proviso  attached  to  the  estate 
for  life  be  barred  ?  It  operates,  not  by  way  of  determin- 
ing or  defeating  the  estate  tail  of  the  defendant's  son, 
but  antecedently  to  that  estate  by  preventing  the  estate 
tail  from  ever  vesting  in  possession,  and,  being  antecedent 

to 
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The  case  of  Roper  v.  Hallifax  {a)  is  an  express  authority  ^  ~ 
to  this  effect,  which  case  has  been  much  discussed,  but  Lumley 

against 

never  overruled.  See  1  Sanders  on  Uses  and  Trusts^  The  Earl  of 
pp.  178.  426,  and  436.  {b)  It  is  argued  that  that  case  was  ^ 
decided  on  the  intention  of  the  parties  expressed  in  the 
deed  to  lead  the  uses :  but  it  is  quite  plain  from  the 
language  of  the  judgment  that  the  point  as  to  the 
recovery  and  its  effect  was  determined  by  the  Court 
without  reference  to  the  intention  of  the  parties,  as 
indeed  in  reason  and  principle  it  ought  to  have  been  j 
and  the  intention  of  the  parties  was  used  only  in  answer 
to  an  argument  arising  upon  the  effect  of  the  deed  itself, 
which  was  the  second  point  in  the  case.  The  stat.  3  & 
4  W,  4.  c.  74.  s.  15.  has  been  referred  to,  but  it  is  ex- 
pressed in  general  terms,  and  proves  only  what  in 
reality  is  not  disputed  as  a  general  proposition,  viz.y 
that  a  recovery  will  not  affect  estates  prior  to  the  estate 
tail  of  which  it  is  suffered. 

It  being  then  our  opinion  that  the  proviso  in  question, 
if  a  new  interest  arises  from  the  happening  of  the  event 
contemplated  by  it,  is  not  barred  or  destroyed  by  the 
recovery,  the  only  remaining  point  is,  whether  the  limit- 
ation to  the  lessor  of  the  plaintiff  of  a  remainder  ex- 
pectant on  the  natural  termination  of  the  estate  tail  in 
the  defendant's  son,  makes  any  and  what  difference. 

It  is  argued  on  the  part  of  the  defendant  that  the 
proviso,  supposing  no  recovery  to  have  been  suffered, 
and  the  title  of  Earl  of  Scarborough  to  have  descended 
on  the  defendant,  would  have  operated  only  to  accele- 
rate and  vest  in  possession  that  estate  of  the  lessor  of 


(a)  8  Taunt.  845. 


{b)  4th  edit.  (1824.) 

the 
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1835.       the  plaintiff  which  was  already  vested  in  him  in  re- 
mainder,  and  that,  as  that  vested  remainder  was  barred 

Doe  dem. 

LuMLEY      and  destroyed  by  the  recovery,  it  cannot  by  the  happen- 

against         .  ^  '  . 

The  Earl  of    ing  01  any  subsequent  event  revive,  be  accelerated,  and 

Scarborough.  .  .  ^      i         i        •  i    •    •  it 

vest  in  possession.  On  the  other  side  it  is  contended, 
either  that  it  may  so  revive,  or  that  the  proviso  would 
operate  so  as  to  create  a  new  interest,  and  that  the 
lessor  of  the  plaintiff  took  under  the  will  two  interests, 
one  a  vested  remainder  in  tail  which  is  barred,  the 
other  a  mere  possibility,  which,  on  the  descent  of 
the  title  upon  the  defendant,  became  a  new  estate  tail, 
and  which  is  not  barred. 

The  words  of  the  will  in  effect  are,  that  the  estate 
shall  go  to  the  lessor  of  the  plaintiff,  in  the  same  man- 
ner as  he  would  take  the  same  under  the  will,  if  the 
defendant  were  dead  without  issue.  A  condition  is  added 
in  these  words :  "  such  person  and  persons  so  in  re- 
mainder performing  and  complying  with  the  condition 
or  proviso  herein-before  contained,  for  taking  and  using 
the  surname,  and  quartering  the  arms  of  Savile  as 
aforesaid :  '*  which,  it  is  argued,  shows  that  a  new 
estate  was  intended  to  arise ;  otherwise,  why  add  these 
words  of  condition  ?  for,  if  the  old  estate  only  was 
accelerated,  the  name  and  arms  proviso  was  already 
attached  to  it.  It  is  answered,  that  the  condition  was 
added  for  greater  caution,  and,  at  all  events,  cannot  alter 
the  legal  construction  of  the  will,  whatever  arguments 
it  may  be  supposed  to  furnish  as  to  the  opinion  of 
the  framer  of  it.  Two  reasons  are  assigned  why  the 
Court  should  hold  the  proviso  to  operate  by  way  of 
acceleration ;  the  one,  that  otherwise  any  charge  made 
upon  his  estate  in  remainder  by  the  lessor  of  the 
plaintiff,  prior  to  the  descent  of  the  title  on  the  de- 
fendant, 
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fendant,  would  not  remain  a  charge  on  the  happening  1835. 
of  that  event,  because  he  would  take  a  new  estate ;  the 

DoK  dem. 

other,  that  otherwise,  the  next  person  in  remainder  Lumley 

ni:,ainst 

only  would  take,  and  not  all  others  in  succession,  as    The  Earl  of 

,  ,    ,         ,  -f     1  •      1  1  1  ScAKBOROtJGH. 

would  be  the  case  ir  the  remamders  were  only  accele- 
rated. As  to  the  first  of  these  reasons,  we  do  not  think 
that  the  consequence  pointed  out,  supposing  it  neces- 
sarily to  follow,  is  of  sufficient  moment  to  have  any 
influence  on  the  legal  construction  of  the  will ;  and  we 
by  no  means  accede  to  the  construction  assumed,  though 
we  are  not  now  required  to  discuss  it.  As  to  the  second 
reason,  the  words  of  the  proviso,  the  person  and  per- 
sons  next  in  remainder,  &c.,  and  in  the  same  manner  as 
such  person  or  persons,  &c.,"  seem  to  point  at  a  suc- 
cession of  persons;  but  if  not,  still  the  lessor  of  the 
plaintiff  may  take  an  estate  in  tail;  and  it  is  not  neces- 
sary now  to  determine,  whether  those  in  remainder 
after  him  can  take  any  thing  or  not.  No  authority  upon 
this  part  of  the  case  was  cited  at  the  bar,  nor  have  we 
been  able  to  discover  any.  The  general  intention  of 
the  devisor  appears  to  be  clear;  viz.  that  bis  estates 
should  never  go  in  the  same  line,  or  to  the  same  persons, 
as  the  earldom  of  Scarborough ;  and  that  if  any  person 
being  tenant  for  life  of  his  estates  should  become  Earl  of 
Scarborough,  the  remainder  in  tail  to  that  person's  chil- 
dren should  never  vest,  but  the  estates  should  go  over  as 
if  that  remainder  in  tail  had  never  existed.  By  holding 
that  a  new  estate  arose  in  the  lessor  of  the  plaintiff  on 
the  descent  of  the  title  of  Earl  of  Scarborough  on  the 
defendant,  we  are  giving  effect  to  that  intention  so  far 
as  we  can ;  and  we  are  not  aware  that  in  so  doing  we 
are  contravening  any  rule  of  law:  there  is  no  incon- 
sistency in  treating  the  will  as  giving  the  lessor  of  the 
plaintiff  an  estate  tail  vested  in  remainder,  and  also  a 

possibility. 
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1835.      possibility,  to  the  same  person,  of  a  similar,  though  not 
the  same,  estate  tail,  on  the  happening  of  a  certain  event: 

Doe  dem.  ^  ° 

LuMLEY  the  former  of  which  is  barred  by  the  recovery,  but  the 
The^Earlof  latter  not.  If  we  were  to  hold  the  contrary,  this  incon- 
ScARBORouGH.  gjg|.gj^^y  would  follow ;  that  the  defendant,  the  tenant 
for  life,  would  hold  the  estate,  together  with  the  title, 
(a  thing  quite  contrary  to  the  intention  of  the  devisor), 
by  reason  of  his  son  having  barred  the  entail ;  there 
being  no  rule  of  law  to  compel  such  a  departure  from 
the  intention  of  the  devisor.  For  these  reasons  we  are 
of  opinion,  that  the  lessor  of  the  plaintiff  is  entitled  to 
recover,  and  that  the  judgment  of  the  Court  below  ought 
to  be  reversed. 

Judgment  for  the  plaintiff  (a). 

(a)  A  writ  of  error  upon  this  judgment  is  now  depending  in  the  Ex- 
chequer Chamber. 


Wednesday, 
April  15th. 


Doe  on  the  Demise  of  Thomas  Phillips,  and 
Mary,  his  Wife,  against  Morris. 


"Where  a  docu-  /^N  the  trial  of  this  ejectment,  before  Williams  J.,  at 

znent  is  proved 
to  have  come 
into  the  hands 
of  one  party  to 
a  cause,  the  op- 
posite party 
cannot  entitle 
himself  to  give 
secondary  evi- 
dence of  its 
contents  by 
shewing  that 
it  has  been 

since  lost  or  destroyed,  unless  he  has  served  notice  to  produce. 

Defendant  in  ejectment  relied  on  a  will  devising  all  the  testator's  property  except  a 
pecuniary  legacy.  In  answer,  plaintiff  proved  that,  after  the  execution  of  such  will,  a 
document,  which  he  alleged  to  have  been  a  will,  was  signed  by  the  testator,  and  delivered 
to  a  woman  whom  the  defendant  afterwards  married,  since  which  the  witness,  who  pre- 
pared it,  had  heard  nothing  of  it.  It  was  then  asked,  on  behalf  of  the  plaintiff,  whether 
the  ceceased  had  declared  that  paper  to  be  his  will,  and  whether  the  witness  and  others 
had  signed  it  in  his  presence  :  Held,  that  the  questions  could  not  be  put,  no  notice  having 
been  g  iven  to  produce  the  last-mentioned  document. 


the  last  assizes  for  Pembrokeshire,  it  appeared  that 
Thomas  Phillips  claimed  in  right  of  his  wife,  the  joint 
lessor  of  the  plaintifl^  as  heiress  at  law  (which  she  was 
admitted  to  be)  of  Henry  John,  who  died  seised  of  the 
premises  in  question  in  1819.  The  defendant  claimed 
in  right     Anne  his  wife,  formerly  the  wife  of  the  said 


Henry 
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flenry  John^  to  whom  the  said  Henry  John,  in  April  1835. 
1819,  being  then  possessed  of  the  premises  in  question,  ^ 
devised  all  his  property,  except  a  pecuniary  legacy  to  Philups 

.  .  .  against 

his  daughter.  Mr.  Mortimer,  one  of  the  attestmg  wit-  i^orris. 
nesses  who  proved  the  execution  of  this  will,  was  cross- 
examined  by  Chilton  for  the  plaintiff,  and  stated  that  very 
shortly  afterwards  he  had  prepared  another  instrument  for 
the  testator,  who  signed  it,  and  that  Mortimer  witnessed 
it;  that  after  the  testator's  death  it  was  delivered  to 
the  said  Anne  John,  the  testator's  widow,  and  that  the 
witness  had  never  heard  her  say  what  she  had  done 
with  it.  No  notice  had  been  given  to  produce  this 
paper.  Chilton  then  proposed  to  ask  whether  the  tes- 
tator, on  signing  the  paper,  declared  it  to  be  his  last 
will,  whether  the  witness  signed  it  afterwards  in  his 
presence,  and  whether  any  other  persons  signed  it  in 
the  presence  of  the  testator;  but  the  questions  were 
objected  to,  and  the  learned  Judge  refused  to  admit 
them,  observing  that  the  will  itself  was  the  best  evidence 
to  shew  whether  or  not  it  had  been  executed  and 
attested,  and  that  the  plaintiff  had  laid  no  ground  for 
offering  secondary  evidence.  The  defendant  had  a 
verdict. 


Chilton  now  moved  for  a  new  trial  on  the  grounds 
of  a  misdirection  (which  is  not  material  here),  and  of 
the  above  rejection  of  evidence.  The  objection  was 
at  all  events  taken  too  soon.  It  is  laid  down,  in  the 
case  of  a  lost  deed,  that  after  proof  of  its  due  execution 
the  loss  of  the  deed  must  be  proved  («).  And  the 
plaintiff  in  this  case  not  only  had  a  right,  but  was  called 

(a)  Rex  V.  Culpepper,  Skin,  673. 

upon, 
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upon,  to  prove  in  the  first  place,  not  indeed  the  contents 
of  the  instrument,  but  its  execution :  in  other  words, 
that  some  paper  was  put  into  the  testator's  hands  ;  that 
he  declared  it  to  be  his  will,  and  signed  it;  that  others 
signed  it  in  his  presence ;  and  that  it  subsequently 
came  into  the  possession  of  the  defendant.  After  hav- 
ing proved  that  such  an  instrument  had  once  been  in 
existence,  it  would  have  been  for  the  plaintiff  to  call  for 
the  production  of  the  paper  itself,  if  be  had  given  notice 
to  produce ;  or  to  offer  evidence  (which  would  have 
been  done  here)  of  the  paper  having  been  destroyed. 
[Lord  Denman  C.  J.  How  could  you  talk  of  the 
paper  as  a  will  at  all,  if  you  had  not  given  notice  to 
produce  it?  Littledale  5,  The  course  is,  that,  before 
a  party  can  talk  of  a  written  instrument,  he  must  call 
upon  the  opposite  side  to  produce  it,  or  shew  that  it  was 
lost  and  did  not  come  to  their  hands.  Patteson  J. 
The  proposed  questions  could  have  tended  to  nothing, 
unless  you  had  had  means  of  shewing  that  the  paper 
had  been  destroyed ;  and  even  then,  the  evidence  would 
not  have  made  out  the  plaintiff's  case,  unless  the  con- 
tents of  the  will  could  have  been  shewn.]  There  would 
have  been  evidence  to  justify  the  jury  in  presuming 
that  the  contents  amounted  to  a  revocation  of  the  pre- 
vious will;  for  as  the  paper  supposed  to  contain  that 
revocation  was  in  existence  when  the  testator  died,  and 
would  have  been  proved  to  have  been  destroyed  by 
the  defendant,  this,  if  the  jury  thought  the  evidence 
sufficient,  would  have  overthrown  the  defendant's  title. 
In  Hamood  v.  Goodright  {a)  the  jury  found  specially 
that  the  testator,  after  executing  a  v/ill,  under  which 


(a)  1  Cowp,  87. 


the 
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the  defendant  claimed,  made  another  will;  and  that  the  1835. 
disposition  by  the  latter  will  was  different  from  that  in 

DoK  dem. 

the  preceding  one,  but  in  what  particulars  the  jury  did  Phillips 
not  know ;  and  they  did  not  find  that  the  testator  can-  Morris. 
celled  the  previous  will,  or  that  the  defendant  destroyed 
it,  but  what  was  become  of  the  same  they  were  altoge- 
ther ignorant.  In  that  case  it  was  held  that  the  special 
verdict  did  not  find  any  revocation  of  the  first  will ;  but 
Lord  Mansfield  said,  that  "  in  case  the  defendant  had  been 
proved  to  have  destroyed  this  last  will,  it  would  have 
been  a  good  ground  for  the  jury  to  find  that  this  was  a 
revocation."  In  the  present  case,  evidence  would  have 
been  offered  to  shew  that  the  defendant  or  his  wife  had 
destroyed  the  will.  [Patteson  J.  You  assume  that  both 
the  wills  related  to  the  same  property.  In  Hai^wood  v. 
Goodright  («),  it  seems  by  the  verdict  that  the  jury  must 
have  got  at  that  fact  by  some  legitimate  evidence, 
though  in  other  respects  the  contents  of  the  will  were 
unknown  to  them.]  As  the  first  will  here  purported  to 
dispose  of  all  the  testator's  property,  it  must  be  pre- 
sumed that  the  second  will  made  some  alteration  in  that 
disposition ;  and  as  the  defendant  or  his  wife  destroyed 
the  second  will,  the  presumption  will  be  taken  most 
strongly  against  them. 

Lord  Denman  C.  J.  It  was  proved  here  that  the 
paper  spoken  of  as  the  second  will  was  delivered  to  the 
testator's  widow.  Whatever  that  paper  was,  therefore, 
it  is  proved  to  have  been  in  the  possession  of  the  ad- 
verse party  in  the  cause.  It  is,  consequently,  impossible 


Vol.  III. 


(a)  1  Cowp,  87. 

E 


that 
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1835. 

Doe  dem. 
Phillips 
against 
Morris. 


that  the  rule  now  moved  for  should  be  granted.  Before 
any  thing  which  has  been  in  the  hands  of  the  opposite 
party  can  be  talked  of  as  a  will,  there  must  be  proof  of 
a  notice  to  him  to  produce  it;  for  although  a  witness 
might  be  called  to  say  that  it  had  been  destroyed,  it 
might  be  in  the  hands  of  the  adverse  party  notwith- 
standing. 


LiTTLEDALE  J.  When  a  document  is  shewn  to  have 
been  in  the  possession  of  a  defendant,  the  plaintiff  is  no 
at  liberty  to  talk  of  it  till  he  has  given  notice  to  produce 
it;  though,  if  it  were  shewn  that  the  paper  had  been  los 
without  coming  to  the  defendant's  hands,  the  case  would 
be  different.  The  supposed  will,  here,  was  traced  to 
the  defendant ;  the  plaintiff  then  could  not  stir  without 
proving  notice  to  produce.  Without  such  proof,  even 
if  he  had  given  evidence  that  the  defendant  had  de- 
stroyed the  document,  he  was  not  entitled  to  talk  of  it 
as  a  will. 


Patteson  J.  To  give  effect  to  the  second  document 
as  a  revocation  of  the  previous  will,  it  would  have  been 
absolutely  necessary  to  shew  that  it  related  to  the  same 
subject-matter.  When  it  had  been  traced  to  the  de- 
fendant, no  further  evidence  could  be  given  of  it  with- 
out proving  notice  to  produce.  If  the  plaintiff  alleged 
that  the  paper  had  been  destroyed  after  it  reached  the 
defendant,  he  might  say,  "  I  dispute  that.  I  have  the 
document,  but  I  will  not  produce  it,  because  I  have 
not  been  served  with  notice."  If,  indeed,  it  had  been 
proved  that  the  document  was  destroyed  without  having 
got  into  the  defendant's  hands,  the  case  would  have 

been 
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been  different.  Here  the  learned  Judge  stopped  the 
evidence  at  the  point  where  the  will  was  traced  into  the 
hands  of  the  defendant.  There  is  no  ground  for  a  rule. 

Coleridge  J.  I  am  of  the  same  opinion.  Where 
you  wish  to  prove  the  destruction  of  an  instrument 
which  has  been  traced  to  the  hands  of  the  opposite 
party,  you  must  give  notice  to  produce. 

Rule  refused. 


2835. 

Doe  detn. 
Phillips 
against 
Morris. 


The  Court,  however,  gave  Chilton  leave  to  move 
upon  affidavits,  on  the  ground  of  surprise.  Lord  Deji^ 
man  C.  J.  saying  that  the  Court  would  perhaps  reserve 
the  question  of  costs  if  a  gross  case  of  fraud  appeared. 


Henslow  asrainst  Fawcett.  Wednesday  t 

Jpril  22d, 

I^EBT  for  500/.,  upon  the  seventh  section  (ar)  of  st.  If  ^.  give 

2  G.  2.  c.  24.    Tlie  declaration  alleged  that,  at  an  to^induce  b', 
election  of  two  burgesses  for  the  borough  of  Cambridge,  cand?datrat  an 

thp  election  for  a 
member  of  par- 
liament, and  B.  agree  to  do  so  in  consideration  of  the  gift,  is  liable  to  the  penalty  of 
500/.  for  corrupting  B.  to  vote,  within  stat.  2  G.  2.  c.  24.  s.  7.,  though  B.  never  gives  the 
vote.  A  jury  may  infer  the  fact  of  the  agreement  from  circumstances,  although  B.,  who 
is  a  witness,  does  not  state  that  he  ever  intended  to  vote. 

Where,  in  such  a  case,  //.'s  counsel,  and  the  Judge,  at  the  trial  of  an  action  against  jl. 
for  the  penalty,  put  the  question  merely  on  the  credibility  of  the  evidence,  and  the  jury 
found  against  A.,  the  Court  refused  to  grant  a  new  trial  on  the  ground  that  the  Judge 
should  have  desired  the  jury  to  say,  whether  B.  ever  intended  to  give  the  vote. 

Per  Patteson  and  Coleridge  Js..  if  in  fact  B.  never  did  so  intend,  ^.'s  offence  was  com- 
plete by  his  giving  the  money  for  the  purpose  of  inducing  B.  to  vote,  and  by  B.  's  profess- 
edly accepting  it  on  these  terms. 

(a)  St.  2  G.  2.  c.  24.  s.  7.  enacts,  "  That  if  any  person  who  hath,  or 
claimeth  to  have,  or  hereafter  shall  have,  or  claim  to  have  any  right  to  vote 
in  any  such  election,  shall,  from  and  after"  &c.  (24th  June  1729),  "ask, 

E  2  receive 
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1835.       the  defendant  did  corrupt  one  John  Garner,  who  had  a 
riffht  to  vote  at  the  election,  to  give  his  vote  for  a  can- 

Henslow  ^  .   .  ^ 

against       didate,  James  Lewis  Knight,  by  corruptly  giving  to  J.  G. 

Fawcetx.  .  .  •  T 

the  sum  of  5/.,  and  by  corruptly  promising  to  give  J.  (j., 

after  he  should  have  so  given  his  vote  for  J.  L.  K.,  the 

further  sum  of  51.,  which  sums  were  respectively  so 

given  and  promised  as  a  reward  to  J.  G.  so  to  give  his 

vote  in  the  said  election  («). 

On  the  trial  before  Lord  Abinger  C.  B.,  at  the  last 

Cambridge  Assizes,  the  proof  for  the  plaintiff  was,  that 

the  defendant  had  gone  to  Garner's  house  shortly  before 

the  election,  and  had  solicited  his  vote  for  Mr.  Knight, 

and  that  Garner  had  answered,  that  it  depended  upon 

circumstances  how  he  should  vote:  that  the  defendant 

had,  at  the  same  time,  asked  Ga7iier  if  money  would 

be  a  convenience  to  him;  to  which  Garner  replied 

that  it  would ;  that  the  defendant  then  asked  Garner 

if  BL  would  be  of  use  to  him ;  that  Garner  replied, 

"  No,  you  must  not  treat  me  worse  than  my  neigh- 


receive  or  take  any  money  or  other  reward,  by  way  of  gift,  loan  or  other  de- 
vice, or  agree  or  contract  for  any  money,  gift,  office,  employment  or  other 
reward  whatsoever,  to  give  his  vote,  or  to  refuse  or  forbear  to  give  his  vote 
in  any  such  election,  or  if  any  person  by  himself,  or  any  person  employed 
by  him,  doth  or  shall,  by  any  gift  or  reward,  or  by  any  promise,  agree- 
ment or  security  for  any  gift  or  reward,  corrupt  or  procure  any  person 
or  persons  to  give  his  or  their  vote  or  votes,  or  to  forbear  to  give  his 
or  their  vote  or  votes  in  any  such  election,  such  person  so  offending  in  any 
of  the  cases  aforesaid,  shall  for  every  such  offence  forfeit  the  sum  of  500^. 
of  lawful "  &c.,  "to  be  recovered  as  before  directed,  together  with  full 
costs  of  suit;  "  and  every  such  offender,  after  lawful  conviction,  is  to  be 
for  ever  disabled  from  voting  in  any  election  of  members  to  parliament, 
and  from  holding  or  exercising  any  office  or  franchise  to  which  he  then 
shall  or  any  time  afterwards  may  be  entitled,  as  a  member  of  any  city, 
borough,  town  corporate  or  cinque  port,  as  if  such  person  was  naturally 
dead. 

(a).  See  the  declaration  at  length,  post,  p.  59.  note  (a). 

hours ;" 
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hours;"  upon  which  the  defendant  said,  "  I  will 
give  you  5/.  now,  and  5L  when  you  poll,"  and  gave 
Garner  five  sovereigns.  Gamer  then  said,  "  Now  we 
are  level  handed,  you  have  five,  and  I  have  five." 
Defendant  then  said,  You  will  go  and  poll  for  Mr. 
Knight,^'  Very  shortly  after  this.  Garner  went  to  the 
committee  of  the  two,  and  only  other,  candidates,  who 
were  standing  on  an  interest  opposed  to  that  of  Mr. 
Knight,  and  told  them  what  had  passed,  and  afterwards 
voted  for  those  two.  These  facts  were  sworn  to  by 
Garner,  but  he  did  not  state  what  his  intention  was  at 
the  time  of  his  taking  the  money.  The  counsel  for  the 
defendant  called  no  witness,  but  endeavoured,  in  his 
address  to  the  jury,  to  shew  that  the  story  was  im- 
probable, and  the  principal  witness  not  to  be  credited. 
The  Lord  Chief  Baron  left  the  question  to  the  jury 
entirely  on  the  credibility  of  the  same  witness.  Verdict 
for  the  plaintiff. 

Storks  Serjt.  now  moved  for  a  new  trial.  The  Lord 
Chief  Baron  should  have  pointed  out  to  the  jury  the 
distinction  between  attempting  to  corrupt,  and  actually 
corrupting.  The  former  was  shewn  by  the  evidence, 
but  not  the  latter.  The  offence  of  attempting  to  cor- 
rupt is  no  doubt  a  misdemeanour;  but  it  is  not  the 
offence  described  in  the  statute,  and  charged  in  the 
declaration.  The  distinction  is  shewn  by  the  different 
expressions  used  in  different  parts  of  the  seventh  sec- 
tion, as  was  pointed  out  in  the  argument  in  the  Barn- 
staple case  (a).  "  The  legislature  have,  in  the  stat. 
2  G.  2.  c,  24.  s.  7.  distincdy  defined  what  bribery  is. 


1835. 


Henslow 

against 
Fawcett. 


(rt)  1  Peckw.  91. 

E  3 


54. 


CASES  IN  EASTER  TERM 


1835.       and  in  what  it  consists,  both  as  it  relates  to  a  voter,  and 

to  a  candidate.    The  voter  is  guilty  of  bribery,  if  he 
Henslow  ^      ^  • 

against       asJcs,  reccives,  or  takes,  or  agrees  or  contracts  for,  any 

FaWCETT.  ,  .        1  .  rr<i 

money,  &c.  to  give,  or  to  forbear  to  give  his  vote.  The 
candidate  is  guilty  of  bribery,  if  he,  by  any  gift  or 
reward,  or  by  any  promise,  agreement,  or  security  for 
any  gift  or  reward,  corrupts  or  procures  any  person  to 
give,  or  refuse  his  vote.  In  the  voter,  it  is  a  crime  to 
ask ;  but  the  offer  on  the  part  of  the  candidate,  which 
appears  to  be,  as  it  were,  the  counterpart  of  a  request 
by  the  elector,  seems  to  have  been  studiously  omitted  in 
the  second  part  of  the  clause ;  and  an  actual  corruption, 
or  procurement,  is  made  necessary  to  complete  the 
offence.  Therefore,  the  consent  of  the  voter  is  essential, 
for  otherwise  no  person  can  be  said  to  have  been  cor- 
rupted." And  the  reason  given  is,  that,  upon  this  con- 
struction, 'the  voter  cannot  inform  against  the  candidate 
without  accusing  himself  also ;  but  that  a  different 
interpretation  of  the  act  would  "  leave  a  candidate,  who 
in  the  course  of  his  canvass  must  solicit  the  votes  of 
a  number  of  electors,  at  the  mercy  of  any  one  of  them 
who  could  be  brought  to  swear,  that  he  accompanied 
his  solicitation  with  the  offer  of  a  bribe,"  which  would 
be  dangerous  and  unjust.  [^Coleridge  J.  Suppose  a 
person  to  have  no  right  at  all  to  vote,  may  he  not  be 
corrupted?  The  cases  say  that  he  may;  Selwi/fif 
N.  P.  Debt,  s.  XI.  (a)']  In  those  cases  an  agreement, 
and  an  actual  voting  in  pursuance  of  it,  were  proved. 
[Coleridge  J.  Your  argument  is  much  the  same  as 
that  used  for  the  defendant  in  Sidston  v.  Norton  (Z>), 

(a)  Page  646.  (8th  ed.  1831,)  referring  to  Bigg  v.  Curgenven,  2  Wils. 
S95.,and  Comb  v.  Pitt,  cited  ibid.  398. 

(b)  3  Burr.  1235,    See  Busk  v.  Balling,  Sayer's  Bep.  289. 

where. 
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where,  upon  the  objection  being  taken  that  the  per-  1835. 
son  alleged  to  be  corrupted  voted  for  the  opponents  h~^7lo 

of  the  persons  for  whom  he  agreed  to  vote,  Lord  Mans-  against 

Fawcett. 

■^eld  said,  that  he  wondered  how  it  could  ever  be  a 
doubt ;  for  that  the  offence  was  conipletely  committed 
by  the  corrupter,  whether  the  other  party  should  after- 
wards perform  his  promise  or  break  it.]  But  in  that 
case,  also,  there  was  an  agreement.  The  first  part  of 
the  section  must  be  taken  conjointly  with  the  second, 
or  it  must  be  held  that  there  is  no  distinction  be- 
tween "  asking "  in  the  former,  and  "  corrupting  or 
procuring  "  in  the  latter.  The  language  of  the  statute 
"corrupt  or  procure"  must  be  taken  as  if  the  words 
were  "  corrupt  and  procure."  At  any  rate  there  must 
be  a  bona  fide  agreement  between  the  parties.  The 
Court  will  not  be  disposed  to  relax  the  strictness  of 
proof  in  an  action  so  highly  penal. 

Lord  Denman  C.  J.  The  ground  of  this  motion  is, 
that  the  judge  did  not  properly  leave  to  the  jury  a  ques- 
tion supposed  to  arise  from  the  distinction,  in  the  words 
of  the  statute,  between  the  offence  of  the  party  to  whom, 
and  that  of  the  party  from  whom,  the  bribe  is  to  come. 
That  distinction  is  not  to  the  present  purpose,  except 
by  way  of  illustration.  The  act  of  the  party  who  offers 
to  corrupt  is  distinct  from  that  of  the  other  party.  The 
offence  here  charged  is  corrupting.  The  statute  says, 
that  if  any  person  shall  "  corrupt  or  procure "  any 
person  to  vote  or  forbear  voting,  he  shall  forfeit 
500/.  That  is  a  distinction  which  fixes  the  defendant. 
Procuring  is  one  thing;  it  is  essential  that  the  vote 
should  be  given.  Corrupting  (which  word  is  connected 
by  a  disjunctive  particle)  is  another;  it  seems  to  me  to 
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lie  altogether  in  the  act  of  the  party  giving  the  bribe. 
It  is  true  that,  in  Sulston  v.  Norton  («),  notes  were 
exchanged  between  the  parties.    But  here  the  con- 
sideration for  the  money  was  the  promise  to  vote.  No 
doubt  it  would  have  been  so  found,  if  the  question  had 
been  expressly  left  to  the  jury.    The  breaking  of  the 
contract  would  not  prevent  it  from  having  existed  as  a 
contract:  if  we  were  to  hold  that  it  could,  we  should 
be  confounding  all  principle.    Had  there  been  any  real 
doubt  as  to  the  existence  of  a  contract,  the  defendant's 
counsel  should  have  called  the  attention  of  the  judge  to 
that  doubt,  and  have  demanded  the  opinion  of  the  jury 
upon  it.    There  can  be  no  question  which  way  they 
would  have  found,  if  that  had  been  done. 


LiTTLEDALE  J.    I  think  no  rule  ought  to  be  granted. 
If  there  were  doubt  enough  as  to  the  fact  of  the  agree- 
ment, the  counsel  should  have  required  it  to  be  put  to 
the  jury;  whereas  now,  for  the  first  time,  it  is  suggested 
that  there  is  something  in  the  evidence  which  might 
have  led  them  to  negative  that  fact.    The  case,  it  is 
true,  is  different  from  that  of  Sulston  v.  Norton  (a), 
where  the  transaction  was  formal  and  complete  at  the 
time.    The  words  of  the  act  are  "  corrupt  or  procure 
and  it  seems  to  me  that  these  two  words  mean  different 
things.     To  procure  is  to  get  the  thing  done ;  the 
corruption   is   completed   by  efi^ecting  an  agreement 
amounting  to  corruption.    If  the  witness  Garner  had 
declared  that  he  merely  meant  to  get  the  money,  and 
it  had  appeared  clearly  that  he  did  mean  that  only, 
and  not  to  vote,  a  question  might  have  arisen ;  I  will 


(a)  3  Burr.  12SS. 


not 
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not  say  what  the  effect  of  that  would  have  been,  nor 
whether  there  would  or  would  not  be  corruption  in  such 
a  case.  But  the  evidence  does  not  go  far  enough  to 
raise  that  question. 

Patteson  J.    I  agree  with  my  brother  Storh,  that 
there  is  a  great  difference  between  the  two  parts  of  the 
seventh  section  of  this  statute.    The  first  part,  which 
is  applicable  to  the  voter,  contains  the  word  "  ask," 
which  is  not  repeated  in  the  second.    From  this  it  may 
be  taken  that,  in  an  action  against  the  party  tendering 
the  bribe,  proof  should  be  required  of  more  than  a 
mere  solicitation.    Then,  in  the  first  part,  the  words 
go  on  thus,  "  or  agree  or  contract  for  any  money,  &c. 
the  agreement,  therefore,  would  subject  the  voter  to  the 
penalty.    In  the  second  part,  the  words  are  "  corrupt 
or  procure;"  the  question  therefore  is,  whether  this 
defendant  has  either  corrupted  or  procured.     As  to 
procuring,  I  agree  with  my  lord,  that  it  may  be  neces- 
sary that  the  vote  should  be  actually  given.    But  as 
to  corrupting,  that  is  not  necessary ;  and  so  it  was  held 
in  Sulston  v.  Norton  («).    The  corruption  is  complete 
without  the  vote  being  given.    But  then  my  brother 
Stories  says  that,  if  it  should  appear  that  the  party  does 
not  take  the  money  corruptly,  his  intention  being  not  to 
give  the  vote,  the  penalty  does  not  attach  to  the  party 
giving  the  money.    And  he  contends  that  it  does  so  ap- 
pear from  the  facts  of  this  case.    But,  in  the  first  place, 
it  is  not  distinctly  shewn,  here,  that  Garner  did  not 
mean  to  give  the  vote.  The  point  v/as  never  raised  at  the 
trial ;  and  the  Judge's  attention  was  not  called  to  it,  or  he 
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1835.       might  have  put  it  to  the  jury.    It  appears  that  the  De- 

fendant  souijjht  the  voter  out,  and  gave  him  money  for 
Henslow  ... 
against       the  purpose  of  inducing  him  to  vote,  and  that  the  other 

Fa  wc  £tt« 

took  it.  At  all  events,  whether  the  voter  did  or  did  not 
mean  to  perform  the  contract,  he  professed  to  enter 
into  it,  and  took  the  money  given  by  the  defendant  for 
the  purpose  of  corrupting  him.  In  the  second  place,  if 
he  never  had  such  an  intention,  I  should  still  hold  the 
defendant  liable.  Whether  or  not  the  voter  intended 
to  perform  his  part  of  the  contract  is  immaterial;  the 
defendant  had  done  all  that  lay  with  him.  If  the  agree- 
ment was  made,  that  is  enough. 

Coleridge  J.  It  is  true  that  this  is  a  statute  highly 
penal;  yet,  in  construing  penal  statutes,  we  must  not, 
by  refining,  defeat  the  obvious  intention  of  the  legis- 
lature. The  question  here  is,  as  to  the  meaning  of 
the  word  "  corrupt."  My  brother  Storks  argues  as 
if  corrupting  and  procuring  to  vote,  or  forbear  to 
vote,  were  the  same  thing.  Sulston  v.  Norton  {a)  dis- 
tinctly shews  that  that  is  not  so,  and  that  a  person 
may  be  guilty  of  corrupting  who  has  not  been  guilty  of 
procuring.  It  is  not  unimportant  to  look  to  other 
circumstances  which  are  parcel,  as  it  were,  of  this 
statutable  provision  against  bribery.  Now  it  has  been 
decided  to  be  immaterial  whether  the  party,  to  whom 
the  money  is  given  or  promised,  vote  or  not,  and  even 
whether  he  have  or  have  not  a  right  to  vote.  These 
decisions  shew  how  the  courts  have  been  used  to  in- 
terpret the  provisions  of  this  statute.  It  is  perhaps 
nevei'  safe  to  define  unnecessarily :  but  it  a})pears  to  me. 


(a)  3  Burr.  1235. 


that 
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that  the  offence  of  corrupting  is  complete,  whenever  1835. 
one  party  gives  or  promises  money  for  the  purpose  of  " 

^  o  ^  *      »  Henslow 

inducing  the  other  to  vote  or  forbear  from  voting,  and  o-iumst 

•  Fawcktt. 

that  other  professedly  accepts  for  that  purpose  the  pro- 
mise or  money  so  made  or  given.  Thus  the  offence 
is  complete,  by  the  one  giving  with  such  intention,  and 
the  other  professedly  accepting  with  such  intention. 
He  who  gives  under  these  circumstances  and  with  this 
purpose,  appears  to  me  to  corrupt,  and  he  who  accepts, 
to  be  corrupted,  within  the  meaning  of  this  act.  As 
respects  the  defendant  in  this  case,  his  act  was  clearly 
complete.  As  to  the  other  party,  can  any  one  doubt 
that  there  had  taken  place  between  the  two  that  which, 
if  legal,  would  have  been  binding  upon  him  as  an  agree- 
ment? In  that  case,  the  defendant  would  have  been 
safe  as  a  contracting  party :  the  offence  is,  therefore,  in 
my  opinion,  complete.  I,  however,  am  prepared  to  go 
the  length  of  saying  that,  if  it  were  clearly  shewn  that 
Garner  never  intended  to  give  the  vote,  concealing  the 
intention  from  the  defendant,  and  being  so  far  moved 
by  the  defendant's  act,  as  to  receive  his  money  and 
conceal  such  intention,  the  defendant  would  still  be 
liable. 

Rule  refused  («). 

(a)  The  declaration  was  as  follows :  — 

Whereas  the  borough  of  Cambridge  is  an  ancient  borough,  and  for  a 
long  space  of  time  two  burgesses  of  the  said  borough  have  been  elected 
and  sent,  and  have  been  used  and  accustomed,  and  of  right  O'lght  to 
have  been,  and  still  of  right  ought  to  be,  elected  and  sent,  to  serve  as  bur- 
gesses for  the  said  borough  in  the  parliament  of  this  kingdom  ;  and  the 
plaintiff"  saith  that  heretofore,  to  wit  on  the  30th  day  of  December  a.  d. 
1834,  a  certain  writ  of  our  Lord  the  now  King  issued  out  of  his  Majesty's 
Court  of  Chancery  at  Westminster,  in  the  county  of  Middlesex,  directed  to 
the  sheriff"  of  the  county  of  Cambridge,  whereby  &c.  (setting  out  the  writ) ; 
which  said  writ  afterwards,  and  before  the  return  thereof,  to  wit  on  the 
SI  St  day  of  December  in  the  year  1834  aforesaid,  was  deliverd  to  JRichard 

Huddleston 


60 


CASES  IN  EASTER  TERM 


1835.         Huddleston  Esquire,  who  then  and  there  and  from  thence  until  and  at  and 

  after  the  return  of  the  said  writ  was  sheriff  for  the  said  county  of  Cam- 

Henslow  bridge,  to  be  executed  in  due  form  of  law  ;  by  virtue  of  which  said  writ, 
agrtinst  afterwards  and  before  the  return  thereof,  to  wit,  on  the  31st  day  of  De- 
cemher  in  the  year  1834  aforesaid,  the  said  liichard  Huddleston,  then 
being  such  sheriff  as  aforesaid,  made  his  certain  precept  in  writing  under 
the  seal  of  his  said  office  of  sheriff  of  the  said  county  of  Cambridge, 
directed  to  the  mayor  of  the  said  borough  of  Cambridge  for  the  election 
there  of  two  burgesses  for  the  said  borough,  according  to  the  said  writ ; 
by  virtue  of  which  said  precept,  afterwards  and  before  the  return  of  the 
said  writ,  to  wit  on  the  9th  day  of  January  in  the  year  1835,  the  election 
of  two  burgesses  for  the  said  borough  was  had  and  made ;  and  the  said 
plaintiff  says  that  before  and  at  the  said  election,  James  Lewis  Knight 
Esquire,  was  a  candidate,  that  he  might  be  elected  and  returned  to  serve  as 
one  of  the  burgesses  for  the  said  borough  in  the  aforesaid  then  next  par- 
liament; and  the  said  plaintiff  in  fact  says  that  the  defendant,  not  re- 
garding the  statute  in  such  case  made  and  provided,  before  the  said 
election  for  the  said  borough,  to  wit,  on  the  7th  day  of  January  in  the 
year  1835  aforesaid,  did  corrupt  one  John  Garner,  who  then  and  from 
thenceforth  until  and  at  the  time  of  the  said  election  had  a  right  to  vote 
in  the  said  election,  to  give  his  vote  in  that  election  for  the  said  James 
Lewis  Knight,  so  being  such  candidate  as  aforesaid,  by  then  corruptly 
giving  to  the  said  John  Garner  a  large  sum  of  money,  to  wit  the  sum  of 
5/.,  and  by  then  corruptly  promising  to  giv,e  the  said  John  Garner,  after 
he  should  have  so  given  his  vote  in  the  said  election  for  the  said  James 
Lewis  Knight,  the  further  sum  of  5L,  which  said  several  and  respective 
sums  of  5L  and  51.  were  so  then  respectively  given  and  promised  by  the 
said  defendant  to  the  said  John  Garner  as  and  for  a  reward  to  the  said 
John  Garner  so  to  give  his  vote  in  the  said  election  for  the  said  James 
Lewis  Knight,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided,  whereby  and  by  force  of  the  said  statute  the  defendant  forfeited 
for  his  said  offence  the  sum  of  500/.,  and  an  action  hath  accrued  to  the 
plaintiff  to  demand  and  have  of  and  from  the  defendant  the  said  sum 
of  500/. :  yet  the  defendant  hath  not  paid  the  said  sum  above  demanded, 
or  any  part  thereof,  to  the  plaintiff,  and  the  same  remains  wholly  unpaid, 
and  therefore  the  plaintiff  brings  his  suit,  &c. 
Plea,  not  guilty. 

It  seemed  to  be  the  opinion  of  the  Court  in  Coppin  qui  tarn  v. 
Carter  (1  T.  R.  462.),  which  was  an  action  upon  10  Ann.  c.  26.  s.  109. 
(against  unlawful  lotteries),  that  not  guilty  is  a  good  plea  on  a  penal 
statute ;  for  as  it  is  an  action  for  an  offence,  the  defendant  by  such 
a  plea  says  he  is  not  guilty  of  the  offence.  In  Dounton  v.  Finch 
(2  Inst.  651.),  which  was  an  action  of  debt  upon  stat.  2  &  3  Ed.  6. 
c.  13.,  for  the  treble  value  of  tithes,  it  was  held  that  such  action 
was  not  an  action  of  debt  within  the  stat.  23  H.  8.  c.  15.  (giving 

costs 
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costs  to  the  defendant  in  debt,  &c.),  because  it  is  neither 'upon  a  spe-  1835. 
cialty  or  by  contract ;  neither  is  this  action  upon  this  statute  any  action  «>_____ 
for  wrong  personal  immediately  done  to  the  plaintiff,  for  it  is  a  non-  Henslow 

fesance,  viz.  a  not  setting  out  of  the  tithes,  Trin.  42  Eliz.,  in  communi  against 

•  •  I*'a.wcetx» 

banco  adjudged  in  an  action  of  debt  for  the  treble  value  upon  this 

statute,  not  guilty,  or  nihil  debet  are  good  uses,"  (pleas),  "  and  so  upon 

the  statute  of  5  Eliz."  [c.  9.],  "upon  perjury."    For  other  authorities, 

see  Bac'  Ab.  Pleas,  I.  1.  (vol.  6.  p.  284.,  7th  ed.  1832),  Com.  Dig, 

Pleader  (2  S.  17.).    The  question,  however,  has  not  been  discussed  since 

the  rules  of  H.  T.  i  W.  4.  Pleadings  in  particular  actions,  II.  2.  4.  {5  B. 

^  Ad.  viii.).    If  the  plea  be  sufficient,  notwithstanding  the  new  rules,  it 

would  seem  that  all  the  allegations  in  the  declaration  would  be  put  in 

issue,  as  neither  the  rules  cited,  nor  those  at  IV.  1.  {5B.  ^  Ad.  ix.) 

would  apply.    In  the  present  case,  evidence  of  the  introductory  averments 

was  produced  at  the  trial. 


Thomas  aminst  Lambert.  Thursday, 

O  April  22d. 

A  SSUMPSIT  for  work  and  labour.     The  defend-  Where  the  re- 

JLJL  cord  alleged  an 

ant  pleaded,  among  other  things,  a  contract  be-  agreement  that 

work  was  to  be 

tween  him  and  the  plaintiff,  that  if  the  work  was  not  done  "within 
done,  &Cc  "  mthin  a  fortnight  before  the  29th  day  of  before"?given 
September  1834,  the  plaintiff  should  not  be  paid;"  and  fvfdence  wat  of 

he  averred  that  the  work  was  not  done  within  a  fort-      oral  agree- 
ment that  It 

night  before  that  day.    The  replication  denied  that  the  should  be  done 

J  r  « ^  fortnight" 

doing  of  the  work  took  place  under  the  said  supposed  before  that  day: 

Held,  that  a 

contract.     Issue  thereon.    On  the  trial  before  Lord  jury  were  jus- 

,        .    .  .  „       ,        tified  in  finding 

JDenmaii  C  J.,  at  the  sittings  at  Westminster  alter  last  a  variance, 
term,  it  was  proved  that  the  plaintiff  had  agreed  in 
conversation  that  he  was  not  to  be  paid  "  if  the  work 
was  not  done  a  fort7iight  before  quarter-day,"  which  was 
Michaelmas-day  1834.  The  Lord  Chief  Justice  left  to 
the  jury,  whether  the  meaning  of  the  parties  was  that 
the  work  should  be  completed  before  the  commence- 
ment 
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1835.  ment  of  the  fortnight  preceding  Michaelmas^  or  during 
~  the  course  of  that  fortnight;  direcling  them  to  find,  in 

Thomas  »     '  »  ' 

against  the  former  case,  for  the  plaintiff,  on  the  ground  of  va- 
riance,  and,  in  the  latter  case,  for  the  defendant.  Ver- 
dict for  the  plaintiff. 

Piatt  now  moved  for  a  new  trial.  The  expression 
proved  means  the  same  thing  as  the  words  in  the  plea. 
The  words  of  the  contract,  as  set  forth  in  the  plea,  do 
not  require  that  the  performance  of  the  work  should 
take  place  during  the  fortnight,  but  that  it  should  be 
actually  complete  at  any  time  which  could  be  spoken 
of  as  beinf^  within  the  fortnioht  before  Michaelmas. 
The  intention  was,  that  on  any  day  during  that  fort- 
night the  work  should  be  in  a  state  of  completion ;  and 
the  evidence  supported  that  view  of  the  contract. 

Lord  Denman  C.  J.  The  defendant  has  brought 
the  difficulty  upon  himself  by  using  an  expression  which 
is  ambiguous  at  best;  but,  as  it  seems  to  me,  the  na- 
tural and  obvious  meaning  of  the  agreement  proved  is 
that  which  the  jury  has  given  to  it;  and  there  is  there- 
fore a  variance. 

LiTTLEDALE  J.  According  to  the  common  construc- 
tion of  the  English  language,  "  within  a  fortnight  before 
Michaelmas"  means,  during  the  period  which  elapses 
in  the  fortnight  immediately  before  Michaelmas.  To  say 
that  it  means,  between  the  time  of  the  expression  being 
used  and  the  commencement  of  that  fortnight,  would 
be  inconsistent  with  the  common  interpretation  of  the 
words.    There  is  therefore  a  variance. 

Patteson 
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Patteson  J.  I  can  hardly  make  sense  of  the  words 
in  the  plea;  but  we  are  bound,  if  we  can,  to  give  them 
a  meaning,  I  should  say  they  meant,  that  the  com- 
pletion was  to  take  place  in  the  course  of  the  fortnight, 
during  the  fourteen  days. 


1835. 

Thomas 
against 
Lambe&x. 


Coleridge  J.  We  do  not  know  enough  of  the  si- 
tuation of  the  parties  to  argue  from  it  as  to  their  mean- 
ing. But  one  can  suppose  a  case  in  which  they  may 
have  meant  that  the  work  should  be  completed  during 
the  fortnight,  or  a  case  in  which  they  might  mean  it  to 
be  finished  before  the  fortnight  commenced.  That  being 
so,  the  jury  were  justified  in  finding  a  variance. 

Rule  refused. 


Doe  dem.  Corbyn  afi^ainst  Bramston.  Thursday, 

^  Apnl  23d. 

J7  JECTMENT  for  lands  in  Northamptonshire,    On  A  feme  sole, 
the  trial  before  Littledale  J.  at  the  last  Northampton  married"  and 
assizes,  it  appeared  that  a  person  of  the  name  of  Whit-  husband  ceased 
*iX)ell  was  seised  in  fee  of  the  premises  in  question,  and 

'  i  '  session  or  en- 

died  so  seised  in  1774,  leaving  no  issue,  but  leaving;  joyment  of  the 

°  "land,  and  went 

his  wife  surviving,  to  whom  he  devised  the  premises  in  to  reside  at  a 

distance  from  it. 

fee.    In  the  same  year,  1774,  the  widow  married  the  They  both  died 

at  times  which 

father  of  the  lessor  of  the  plamtifi,  who  was  the  eldest  were  not  shown 
son  of  this  second  marriage.  The  widow  had  con-  forty  years  from 
tinned  in  possession  of  the  premises  from  the  death  of  occup^.^^^T^ie** 
her  first  husband  to  the  time  of  her  second  marriage,  J^'^®'^  heir-at- 

o  '  law  brought 

and  she  and  her  second  husband  also  continued  in  ejectment 

against  the 
person  in  pos- 
session, within  twenty  years  of  the  husband's  death,  and  within  five  years  of  the  passing  of 
Stat.  3  &  4  [T.  4.  c.  27.,  but  more  than  forty  years  after  the  husband  and  wife  ceased  to 
occupy  ;  Held,  that  the  heir  at  law  was  barred  by  the  seventeenth  section  of  the  statute, 
though  it  did  not  appear  when  or  how  the  defendant  came  into  possession,  and  though 
proof  was  offered  that  the  wife  had  levied  no  fine. 

possession 
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possession  for  some  years  after  the  marriage.  It  ap- 
peared that  they  afterwards  removed  from  the  premises, 
to  which  they  never  returned,  and  came  to  London^  and 
that  they  subsequently  removed  to  St,  Albans^  where  they 
both  died,  the  wife  in  1828,  and  the  husband  in  1832. 
No  act  of  ownership  or  occupation  of  the  premises  was 
proved  to  have  been  done  by  them  after  their  removing 
to  London ;  the  precise  time  at  which  this  happened 
was  not  shewn,  nor  whether  it  was  within  forty  years 
of  Mrs.  Corbyn's  death ;  but  it  was  clearly  more  than 
forty  years  before  the  commencement  of  the  action. 
Evidence  was  offered  on  the  part  of  the  plaintiff  to  shew 
that  no  fine  had  been  levied  by  Corbj/n' the  father  or  his 
wife,  but  the  learned  Judge  considered  that  the  action 
was  barred  under  stat.  3  &  4  W,  4<.  c.  27»  s.  17.,  and 
nonsuited  the  plaintiff,  but  reserved  leave  to  move  to 
set  the  nonsuit  aside. 

Miller  now  moved  accordingly  (a).  The  second 
section  of  stat.  3  &  4  W,  4.  c,  27.  directs  that  no  action 
shall  be  brought  but  within  twenty  years  after  the  time 
at  which  the  right  shall  have  first  accrued  ;  and  the 
third  section  enacts  that  the  right  shall  be  deemed  to 
have  first  accrued,  in  the  case  of^  a  claimant,  or  the  per- 
son through  whom  he  claims,  being  dispossessed,  or 
discontinuing  the  possession  of  the  land  or  receipt  of 
the  profits,  at  the  time  of  such  dispossession  or  discon- 
tinuance, or  at  the  last  time  of  receiving  the  profits. 
The  sixteenth  section  allows  to  persons  who  shall  be 
under  disability  at  the  time  of  their  right  first  accruing, 
as  Mrs.  Corbi/n  was  during  her  coverture,  ten  years 

(a)  Before  Lord  JDenman  C.  J.,  LUtkdale,  Patteson,  and  Coleridge  Js. 

from 


1835. 


Doe  dem. 

CORBYN 

against 
Bramston. 
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from  the  cessation  of  the  disability;  and  the  seven-  1835. 
teenth  section  provides  that,  even  in  the  case  of  such  ' 

*■  Doe  dem. 

persons,  the  action  must  be  brought  within  forty  years  Corbyn 

against 

of  the  time  when  the  right  accrued.  Now  here  forty  Bramston. 
years  had  elapsed  from  Mrs.  Cork/n's  discontinuance 
of  the  receipt  of  the  profits.  But  the  right  of  the  lessor 
of  the  plaintiff  did  not  accrue  till  the  death  of  his  father, 
who  was  tenant  by  the  courtesy,  in  1832.  Till  then  he 
was  a  reversioner  ;  the  time,  therefore,  did  not  begin  to 
run  against  him  till  1832,  by  the  third  section.  But, 
further,  the  fifteenth  section  gives  five  years  from  the 
passing  of  the  act  (24th  of  June  1833),  where  the  pos- 
session, at  that  time,  was  not  adverse ;  and  there  was  not, 
at  that  time,  any  adverse  possession  against  the  present 
claimant.  Here  the  Court  will  presume  the  possession 
of  the  defendant  not  to  be  adverse ;  the  husband  could 
not  alien  alone  by  stat.  32  H.  8.  c,  28.  s.  6.,  nor, 
even  if  the  wife  joined  in  a  feoffment,  would  that  defeat 
the  right  of  the  wife  and  her  heirs  to  enter  upon  the 
husband's  death  ;  Co,  Lit,  326.  a.  The  wife  and  her 
heirs  have  this  right  unless  there  be  a  fine  to  which 
the  wife  is  a  party,  and  here  evidence  was  offered 
that  no  such  fine  was  levied.  Now,  as  the  Court 
will  always  presume  the  possession  of  an  estate  to 
be  legal  until  the  contrary  is  proved,  and  as  in  this 
case  there  could  be  no  legal  possession  except  under 
the  title  of  the  lessor  of  the  plaintiff's  mother,  no  fine 
having  been  levied  by  her,  the  possession  of  the  de- 
fendant must  be  taken  to  be  not  an  adverse  possession ; 
and  consequently  the  lessor  of  the  plaintiff's  right  of 
action  is  not  barred  before  the  expiration  of  five  years 
from  the  passing  of  3  &  4  W,  4.  c.  27.  The  cases  of 
Vol.  III.  F  Hall 
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Halls,  Doe  dem.  Surtees{a),  Doe  dem.  Soufer  v.  H?zU  (b), 
Doe  dem.  Smith  v.  Pike  (c),  Doe  dem.  jRoJfey  v.  Har- 
brow  (d),  are  authorities  to  shew  that  the  Court  will 
not  presume  the  possession  to  be  adverse  under  such 
circumstances. 

Cur.  adv.  vuU, 

Lord  Denman  C.  J.  on  a  subsequent  day  in  this 
term  (May  4th),  delivered  the  judgment  of  the  Court. 

The  fact  being  clear  that,  within  the  terms  of  3  & 
4  W.  4.  c.  27.  s.  3.,  the  plaintiff's  mother  was  dispos- 
sessed or  discontinued  the  possession  or  receipt  of  the 
rents  above  forty  years  before  the  action  brought,  the 
action  is  clearly  barred  by  section  17.  of  the  same  sta- 
tute. Some  argument  was  raised  on  the  question 
whether  the  possession  was  adverse  or  not:  but  the 
terms  of  that  clause  are  unequivocal,  and  one  of  its 
objects  was  to  avoid  the  necessity  of  inquiring  into  facts 
of  so  ancient  a  date. 

If  the  persons  actually  in  possession  could  be  shewn 
to  have  held  under  him  through  whom  the  plaintiff 
claims,  the  possession  of  the  former  might  be  regarded 
as  the  possession  of  the  latter:  but  in  this  case  there 
was  not  a  single  fact  from  which  such  an  inference 
could  be  drawn.  On  the  contrary,  the  departure  of  the 
former  possessors  to  a  distance,  without  appearing  to 
have  received  any  rent  or  made  any  demand,  is  the 
strongest  evidence  of  their  intending  to  abandon  at  once 
all  occupation  and  all  claim  of  ownership.  And  as  the 
title  of  the  plaintiff's  ancestor  rested  on  no  documents, 
but  was  merely  evidenced  by  possession  at  an  early 

(a)  5B.  &■  Aid.  687.  {b]  2D.^  R.  38. 

(c)  S  B.  ^  Ad.  738. 

(rf)  1  N.  ^  M.  422.    See  the  end  of  this  case. 

period, 


1835. 


Doe  dem. 

CORBTTN 

against 
Bramston. 
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period,  that  ancestor's  entire  desertion  of  the  premises 
for  so  long  a  time  goes  far  to  shew  a  consciousness  that 
the  anterior  occupation  was  without  title.  It  is  true 
that  if  Mrs.  Corhyn  was  the  owner,  her  husband  was 
tenant  by  the  courtesy,  and  their  son's  right  of  pos- 
session did  not  accrue  till  after  his  father's  death  ;  but 
this  furnishes  no  answer  to  the  positive  enactment  of 
limitation  in  the  seventeenth  clause.  It  is  true  also  that 
in  the  cases  cited  at  the  bar  this  Court  shewed  a  strong 
indisposition  to  presume  a  possession  adverse,  which 
might  be  lawful  consistently  with  the  facts  found:  of  these 
cases  no  more  need  be  said  on  the  present  occasion, 
than  that  they  were  not  brought  within  the  late  statute. 

Rule  refused  {a). 


1835. 


(a)  Doe  dem.  Robert  Roffey  against  Harbrow.  Tuesday^ 

April  16th, 
1833. 

Ejectment  for  premises  in  Surrey.    At  the  trial  before  Tindal  C.  J.,  at 

the  Spring  assizes  at  Kingston,  1833,  the  following  facts  appeared: —  ^is^  of^^ee 

The  premises  were  freehold,  and  consisted  of  ten  acres  of  land  and  one  or  hold  premises, 

two  cottages.    The  lessor  of  the  plaintiff  claimed  as  heir-at-law  of  his  leaving  a 

widow,  and  a 


grandfather^  Lazarus  Roffey.     Lazarus  married  Sarah  Cripj)S  in  1763. 


son  (by  her). 


He  died  in  1776,  having  been  for  some  time  previously  (but  whether  jj.  j^.^  his 

before  his  marriage  or  not  did  not  distinctly  appear),  and  until  his  death,  heir-at-law, 

in  the  receipt  of  the  rents.    He  left  his  widow,  and  a  son  Robert  (the  ^^^^^'phe'^^ 

father  of  the  lessor  of  the  plaintiff),  then  twelve  years  old,  surviving  him.  widow  entered 

The  widow  received  the  rents  for  two  years  afterwards,  from  the  tenant  into  receipt  of 

who  had  held  under  Lazarus.    She  then  married  one  Harbrow,  and  went        rents,  and 

two  years  after- 

with  him  to  live  upon  the  premises.   The  defendant  was  their  son.    Mrs.  wards  married 

Harbrow  survived  her  second  husband,  and  died  in  1830,  down  to  which  again,  and  went 

time  she  had  never  ceased  residing  upon  the  premises.    During  her  life-  p^g^^jggs  ^hich 

time  and  that  of  her  son  Robert  (the  father  of  the  lessor  of  the  plaintiff),  she  occupied 

who  died  in  1822,  she  had  often  said  to  her  son  Robert  that  the  premises  ^i*^  her  second 

husband  during 

his  life,  and  from  his  death  until  her  own,  the  whole  period  of  such  occupation  by  her 
being  more  than  fifty  years.  During  her  occupation  she  frequently  said  that  the  premises, 
after  her  death,  belonged  to  R.  R.  ;  but  she  left  a  will,  devising  the  property  to  H.,  her 
son  by  her  second  husband,  and  describing  it  as  having  descended  to  her  from  her  mother. 
After  her  death  H.,  then  in  possession,  promised  that  he  would  sign  an  agreement  to  rent 
the  premises  under  R.  R.,  but  he  never  did  sign  it : 

Held,  that  upon  these  facts,  a  jury  was  not  bound  to  find  an  adverse  possession  by  the 
widow  during  the  fifty  years. 


F  2 


belonged 
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1835. 

Doe  dem. 

ROFFEY 

against 
Harbrow. 


belonged  to  him  after  her  death.  She,  however,  made  a  will  on  the  20th 
of  March  1820,  by  which,  describing  the  premises  as  having  descended  to 
her  on  the  death  of  her  late  mother,  she  devised  them  in  fee  to  the  de- 
fendant. On  the  day  after  her  burial  the  lessor  of  the  plaintiff  called 
upon  the  defendant,  who  then  held  possession  of  the  premises,  and  said 
*'  do  you  mean  to  keep  me  out  of  my  property?  "  upon  which,  after  some 
conversation,  the  defendant  agreed  to  pay  the  lessor  of  the  plaintiff  two 
guineas  a  year  rent  for  the  premises,  and  it  was  settled  that  the  agreement 
should  be  put  into  writing ;  this  was  done,  but  the  defendant  refused  to 
sign  it.  The  Lord  Chief  Justice  left  it  to  the  Jury  as  the  only  point  in  the 
case,  whether  the  property  in  question  had  belonged  to  Lazarus  "Roffey. 
The  plaintiff  had  a  verdict. 


Tlatt  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.  The 
learned  Judge  ought  to  have  left  it  to  the  jury  whether,  assuming  that 
the  property  had  belonged  to  Lazarus,  there  had  not  been  an  adverse 
possession  by  the  widow  for  more  than  twenty  years.  Supposing  that 
question  to  have  gone  to  the  jury,  the  verdict  was  against  the  evidence. 
The  declarations  of  Mrs.  Harbrow,  relied  upon  for  the  plaintiff,  if  uttered 
before  she  made  her  will  (and  there  was  no  proof  to  the  contrary),  are 
consistent  with  the  subsequent  assertion  of  title  by  her  will.  If  the  pro- 
perty was  hers,  her  son  Robert  would  have  been  entitled  in  the  event  of 
her  making  no  will.  [Parke  J.  Her  declarations  were  evidence,  so  far  as 
they  made  against  her  own  interest ;  and  they  shewed  that  her  possession 
was  not  adverse.  It  may  be  that  she  was  entitled  to  dower,  and  that  her 
son  allowed  her  to  remain  till  it  should  be  assigned.  At  all  events  she 
may  have  held  on  by  his  permission.  The  property  was  but  small.]  She 
had  married  again  when  she  went  there  to  reside.  [Parke  J.  That  might 
not  have  put  a  stop  to  her  son's  kindness.  Denmnn  C.  J.  The  defendant 
offered  to  enter  into  an  agreement  to  hold  under  the  lessor  of  the  plain- 
tiff. The  same  evidence  applied  to  both  the  points  mentioned.  There  is 
no  ground  for  a  rule,] 


Per  Curiam  {Denman  C.  J.,  Littledale  and  Parke  Js.), 

Rule  refused. 
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1835. 


The  King  against  The  Inhabitants  of  Whitney.  Thursday, 

^  April  23d. 

JNDICTMENT  against  the  parishioners  of  Whitney, 

If  a  Judge  at 

Hcrefonhhire,  for  non-repair  of  a  pubhc  horse  and  being^resl'ed 

carriage-way,  containing  in  length  374^  yards,  &c.    The  uponVe^evir* 

indictment  was  in  the  common  form,  stating  that  the  ^^^^  ^^^oxq 

'  "  him,  a  par- 

defendants  ought  to  have  repaired,  &c.    At  the  trial,  ticular  struc- 

ture  comes 

before  Park  J.,  at  the  Herefordshire  Spring  assizes,  vvithin  the 

description 

1835,  the  defendants  contended  that,  assuming  them  of  a  bridge, 

,  ,     gives  his  opi- 

to  be  liable,  deduction  was  at  all  events  to  be  made  niononthat 
in  respect  of  a  bridge,  and  300  feet  of  road  at  each  end  a  questlon"of" 
of  it,  which  lay  within  the  termini  specified  in  the  indict-  f^^^^' ^^^^  ^^^^gf ^ 

^  J  I  inaccuracy  oi 

ment.    The  fabric  which  the  defendants  called  a  brid^je  such  opmion  is 

no  ground  for 

was  a  stone  arch,  nine  feet  wide,  built  across  a  mill-  moving  to  set 

aside  the  verdict 

stream,  and  five  feet  and  a  half  above  the  water;  the  on  account  of 

misdirection. 

date  upon  it  was  1762.  It  was  not  proved  that  the  Uponaques. 
bridge  had  ever  had  any  parapets;  it  had  none  during  pardcukr  ^ 
the  time  referred  to  in  the  indictment;  and  on  this  ac-  ^tructurebea 

'  bridge  or  a 

count,  surveyors,  who  were  called  for  the  defendants,  culvert,  the  fact 

'  '  '   of  Its  being 

gave  their  opinion  that  it  was  not  a  bridge,  but  a  cul-  without  para- 

^  pets  is  not  de- 

vert.    It  also  appeared  that  some  years  ago  the  defend-  cisive. 

'    ^'       \    c  '         -1  1       Nor  the  fact 

ants  had  been  indicted  for  non-repair  of  the  road  that  it  is  built 

,  ,  .      over  Vi^ater 

between  the  same  termini,  including  the  part  now  in  flowino-  in  a 

dispute,  and  had  pleaded  guilty:  and  it  was  contended  between  banks; 

that  this  was  conclusive  against  them  as  to  the  whole  ctn^be  a'bHdg? 

lenojth  of  road  mentioned  in  the  present  indictment.  , 

^  '■  built  over  such 

These  points  were  discussed  before  the  learned  Judge  at  ^  water, 
the  trial;  and  he,  after  adverting  to  the  opinion  delivered 
by  the  surveyors,  and  observing  that  if  there  had  origin- 
ally been  a  parapet,  which  had  been  thrown  down,  the 

F  3  case 
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case  would  have  been  different,  said  to  the  defendant's 
counsel  —  "I  should  say  this  is  a  culvert,  if  you  throw- 
it  on  me  to  decide.  I  think  that,  in  fact,  a  thing  of  this 
kind  is  not  a  bridge.  And  it  seems  to  me  that  you 
have  concluded  yourselves  upon  the  former  indictment." 
The  question  which  he  left  to  the  jury  Was,  whether  or 
not  the  road  was  out  of  repair.    Verdict  for  the  Crown. 

Talfoiird  Serjt.  now  moved  for  a  new  trial  on  the 
ground  of  misdirection.  The  question,  what  constitutes 
a  bridge,  is  a  matter  of  law,  and  was  so  treated  in 
Rex  V.  The  Inhabitants  of  Oxfordshire  (a)  by  Lord 
Tenterden,  who  said  that  it  appeared  to  turn  upon  the 
meaning  of  "  flumen,"  or  "  cursus  aquae,"  the  words 
used  in  old  indictments  to  denote  that  over  which  a 
bridge  is  built.  And  he  construed  those  words  as 
signifying  "  water  flowing  in  a  channel  between  banks 
more  or  less  defined."  The  learned  Judge,  therefore, 
in  this  case,  was  mistaken  in  point  of  law,  when  he  laid 
down  that  a  structure,  built  across  such  a  channel, 
was  not  a  bridge  because  it  wanted  parapets.  If  the 
jury,  under  such  direction,  have  found  that  to  be  a 
bridge  which  is  not  one  in  point  of  law,  it  is  for  this 
Court  to  rectify  the  finding.  Nor  was  it  correct  to 
say  that  the  defendants  had  concluded  themselves  by 
submitting  to  the  former  indictment.  It  is  clearly 
shewn  in  2  Wms.  Saund,  159  c.  note  10.  to  Rex  v. 
Stoughton  (b),  that  a  submission,  or  verdict  for  the 
Crown,  is  not  always  conclusive  of  liability  for  the  future. 
The  defendants  did  not  contend  at  the  trial  that  the 
former  judgment  was  no  evidence,  but  only  that  it  was 
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(a)  1  B.  4;  Ad.  289. 
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not  conclusive  as  to  the  place  now  in  dispute.  It  was  clear 
that,  on  the  former  occasion,  the  parishioners  were  liable 
for  some  part  of  the  road,  and  therefore  judgment  might 
have  gone  against  them  if  that  part  was  unrepaired, 
though  they  were  not  liable  for  the  rest.  If  the  structure 
in  question  was  a  bridge,  and  the  parish  liable  to  repair 
it,  they  must  have  been  so  by  prescription  ;  B^ex  v. 
Hendon  (a) ;  and  no  prescriptive  liability  to  repair  a 
bridge  was  charged  in  the  former  indictment,  or  in  this. 

Lord  Denman  C.  J.  I  think  there  is  no  ground  for 
the  motion.  If  the  learned  Judge  had  said  that,  in  point 
of  law,  a  structure  without  parapets  was  no  bridge,  his 
ruling  would  have  been  quite  wrong.  But  here  he  was 
called  upon  to  say  whether  this  building  was  a  bridge 
or  not,  and  he  said,  **  If  you  throw  it  upon  me,  I  say, 
as  a  fact,  that  a  thing  of  this  kind  is  not  a  bridge not 
putting  it  as  a  matter  of  law,  but  as  his  view  of  the 
fact  with  respect  to  the  want  of  parapets  in  a  building 
like  this  which  was  in  question.  The  want  of  parapets 
does  not  prevent  a  structure  from  being  a  bridge,  nor 
does  the  mere  fact  of  an  arch  passing  over  a  stream 
necessarily  make  it  a  bridge.  As  to  the  circumstance 
of  the  defendants  having  submitted  to  a  former  indict- 
ment, that  of  itself  was  not  conclusive  ;  but  the  learned 
Judge  appears  only  to  have  laid  it  down  as  a  fact,  the 
consequence  of  which  it  was  difficult  for  the  defendants 
to  escape  from. 

LiTTLEDALE  J.  The  learned  Judge  did  not  lay  down 
any  proposition  of  law  as  to  the  want  of  parapets,  or 
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the  consequences  of  the  former  indictment;  what  he 
said  was  merely  that,  taking  the  two  things  together, 
there  was  fair  ground  for  saying  that  the  place  in  ques- 
tion was  part  of  the  highway.  There  ought,  therefore, 
to  be  no  rule. 


Patteson  J.  I  am  of  the  same  opinion.  I  take  the 
decision  in  Rex  v.  The  InJiahitants  of  Oxfordshire  {a)  to 
be,  not  that,  wherever  such  a  stream  exists  as  is  there 
described,  any  thing  thrown  over  it  is  necessarily  a 
bridge ;  but  that  there  must  be  such  a  stream  for  the 
structure  to  be  a  bridge. 


Coleridge  J.  concurred. 


Rule  refused. 


(a)  I  B.  cl  Ad.  289. 


^f^^y^^x.  Ex  parte  Clarke. 

April  24th.  ^ 

The  clerk  of  an  J/y    J,   4LEXANDER  moved,   that  James  Smith 

country  gave  ^  Clarke  might  be  at  liberty  to  amend  his  notices 

pmting'up^and  ^f  application  to  be  admitted  an  attorney  of  this  court, 

entering  his  ^j^^  purpose  of  enabling  him  to  be  admitted  on  the 

notices,  pur-  r     r  J3 

suantto  the  last  day  of  next  Trinity  term,  under  the  following  cir- 

81  G.  3.,  before  cumstances.    Before  Hilary  term  last,  the  clerk  of  a 

Hilary  term 

1835,  in  order  solicitors'  house  in  London  was  instructed  (verbally),  by 

to  his  being  .                        .  .             .          \  -r 

admitted  an  his  employers,  to  give  the  requisite  notices  that  J.  *S. 

attorney  ' 


X7f"r  term      Clarke  of  Coleford^  Gloucestershire^  intended  applying  to 

following.  The 

person  employed  gave  notices,  which  were  in  all  respects  regular,  except  that  they  named 
the  wrong  person  as  the  attorney  to  whom  the  clerk  had  been  articled. 

On  affidavit  that  the  inaccuracy  proceeded  wholly  from  mistake  and  inadvertence,  the 
Court  allowed  the  notices  to  be  amended  in  Easter  term,  and  the  party  to  be  admitted  in 
the  term  following. 

be 
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be  admitted  an  attorney  of  this  court  in  Easter  term  1835. 
1835.    Clarke  had  been  serving  for  some  years  in  the      *  ' 

o  J  Ex  parte 

office  of  Mr.  Roberts,  an  attorney  at  Coleford ;  and  the  Clarke. 

attorneys'  clerk  in  Lo7idon  knowing  this,  and  believing 

him  to  have  been  articled  to  Koberts,  described  him  in 

the  notices  as  having  been  so  articled.    The  notices 

vi^ere  entered  and  affixed,  according   to  the  rule  of 

court        before  Hilary  term  ;  and  the  clerk  was  not 

aware  of  any  error  till  the  20th  of  the  present  month, 

when  his  employers  received  a  letter  from  Clarke,  saying 

that  he  had  found  himself  incorrectly  described,  in  the 

list  of  applicants  for  admission,  as  having  been  articled 

to  Roberts,  whereas  he  had  been  articled  and  served  his 

time  to  the  solicitors  whose  clerk  gave  the  notices.  The 

clerk  now  deposed,  that  the  inaccuracy  had  been  entirely 

owing  to  his  own  mistake  of  the  fact,  and  inadvertence 

in  not  making  inquiries;  and  not  to  any  intention  on 

his  or  Clarke's  part  to  evade  tiie  rule  of  court.  Alexander 

now  admitted  that  there  was  no  reported  case  in  favour 

of  the  present  application,  but  stated,  on  the  information 

(a)  General  Rule,  Trin.  31  G.  3.  (4  T.  R.  379.  )>  the  material  part  of 
which  is  as  follows  :  —  "  And,  to  the  intent  that  better  information  may  be 
obtained  touching  the  fitness  and  qualifications  of  persons  applying  to  be 
admitted  attornies,  it  is  further  ordered,  that  from  and  after  the  same  last 
day  of  Michaelmas  term,  every  person  who  shall  intend  to  apply  for  ad- 
mission as  an  attorney  in  this  court,  and  who  shall  not  have  been  admitted 
an  attorney  or  solicitor  of  any  other  court,  shall,  for  the  space  of  one  full 
term  previous  to  the  term  in  which  such  person  shall  apply  to  be  admitted, 
cause  his  name  and  place  of  abode,  and  also  the  name  or  names,  and  place 
or  places  of  abode  of  the  attorney  or  attornies  to  whom  he  shall  have  been 
articled,  written  in  legible  characters,  to  be  aflixed  on  the  outside  of  the 
Court  of  King's  Bench,  in  such  place  as  public  notices  are  usually  affixed, 
and  also  in  some  conspicuous  place  in  the  chambers  of  each  of  the  judges 
of  this  court,  and  in  the  King's  Bench  office  ;  and  that  no  person  who 
shall  not  have  regularly  complied  with  this  ofder  shall  in  future  be  ad- 
mitted an  attorney  of  this  court," 

of 
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Ex  parte 
Clakk£< 


of  the  officers  of  the  court,  that  the  rule  had  been  re- 
laxed as  now  prayed ;  and  he  contended  that,  the  in- 
tention being  only  that  the  notice  should  be  published 
soon  enough  to  give  a  whole  term  for  inquiry  as  to  the 
person  claiming  admission,  the  spirit  of  the  rule  would 
be  complied  with  if  the  amendment  were  allowed  as 
proposed.  [Patteson  J.  It  has  been  held,  that  the  notice 
must  be  up  for  the  term  immediately  preceding  the 
application  to  be  admitted  (a).  Coleridge  J.  In  Ex  parte 
Lamhert  {h\  where  one  of  the  notices  had,  by  mistake, 
been  left  at  the  chambers  of  the  wrong  Judge,  the  Court 
of  Common  Pleas  relaxed  the  rule.] 


Amendment 
allowed  in  no- 
tice for  admis- 
sion of  an 
attorney,  by 
inserting  his 
place  of  resi- 
dence. 


Monday, 
June  1 5th. 


The  Cotirt  [c)^  after  referring  to  a  manuscript  note  by 
Mr.  Le  Blanc,  of  a  case  decided  in  Easter  term  1819, 
which  they  considered  to  be  in  point,  granted  the  rule. 

Rule  absolute  (d)» 

(a)  See  note  (a)  to  Ex  parte  Stokes,  1  Chitt.  Rejj.  556. 
(6)  3  Mo.  4:  p.  269. 

(c)  Lord  Defiman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js. 
(c)  The  reporters  are  indebed  to  Mr.  Le  Plane  for  the  following  note, 
ivhich  appears  to  be  that  above  referred  to :  — 

Ex  parte  Jones. 

Easter  1819^  John  Lea  Jones  had  stuck  up  a  notice  for  admission, 
but  had  omitted  to  put  in  his  residence,  which  the  Rule  Trin.  31  O.  3. 
requires.  He  came  now  for  leave  to  insert  it,  and  it  was  allowed,  and  he 
was  ordered  to  be  admitted  the  last  day  of  next  term.  Upon  the  motion 
of  Nolan." 

"  Admitted  in  Trinity  term." 

The  following  case  was  decided  in  Trinity  term,  1835  :  — 

In  the  Matter  of  Frederick  John  Parsons. 

Ptles  applied  to  have  an  attorney  admitted.  The  notices  had  been 
affixed,  and  entry  made  in  the  books,  previously  to  the  commencement  of 
Trinity  term  1834,  and  the  notices  remained  during  the  whole  of  that 


An  attorney 
cannot  be  ad- 
mitted, whose 
notices  have  not 

been  affixed,  nor  entry  made,  till  the  third  day  of  the  term  in  which  he  applies. 

Though  the  notices  were  affixed,  and  entry  made,  before  the  last  term  but  three,  such 
notices  continued  so  affixed  and  entered  during  the  whole  of  that  term,  purporting  that  the 
application  would  be  made  in  the  next  ensuing  term,  which  was  not  done. 

term; 
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terra:  and  it  was  stated  therein  to  be  his  intention  to  apply  for  admis-  1835. 

sion  in  Michaelmas  term  1834.    The  attorney,  in  his  affidavit,  stated  the        *  — 

reasons  for  his  not  so  applying ;  and  further,  that  the  notices  were  affixed,  In  the  Matter  of 

and  entry  made,  again,  at  eleven  o'clock  on  the  morning  of  the  29th  of  Paksons. 

May  last  (third  day  of  this  term) ;  and  that  he  therein  stated  his  intention 

to  apply  on  the  13th  of  this  June,  or  so  soon  after  as  counsel  could  be 

heard.    Byles  now  urged  that,  even  in  cases  where  the  notice  had  not 

been  affixed  during  a  whole  previous  term,  the  Court  had  permitted  the 

admission,  although  the  notice  had  not  been  affixed  till  the  second  day  of 

the  term  :  and  that  here  the  indulgence  might  be  extended  to  one  other 

day,  in  consequence  of  the  notice  having  been  affixed  during  the  whole  of 

Trinity  term  last;  that  the  rule  had  been  in  substance  complied  with  ;  and 

that  parties  desirous  of  objecting  had  in  this  case  had  more  than  the  usual 

opportunity  of  doing  so. 

Lord  Denman  C.  J.    We  have  gone  too  far  already :  this  would  be 
going  still  farther.    We  cannot  assent. 

LixTLEDALK  J.  concurrcd. 

Patteson  J.    The  next  application  would  be  to  allow  a  notice  to  bs 
affixed  on  the  fourth  day  only. 

(Williams  J.  had  left  the  Court.) 

Application  refused. 

See  Ex  parte  Gordon,  2  DowL  P.  C.  470.  /  Ex  jmrte  Mosley,  4  Doivl, 

P.  a  69. 


Avery  against  Cheslyn. 


Friday, 
April  24th. 


^ASE.  The  declaration  alleged  that  the  plaintiff  was 
seised  pur  auter  vie  of  a  messuage,  &c.,  and  that 
defendant,  being  his  tenant,  wrongfullyj  &c.,  pulled 
down,  tore  down,  and  removed  the  cornices  of  divers  to 
wit  ten  rooms:  Pleas^,  1.  Not  guiky.  2.  That  the  plain- 
tiff was  not  seised  in  manner,  &c.  3.  (Not  material).  4. 

^  their  estate  by 

lease  and  re  - 
lease to  A.,  without  an  intermediate  party. 
Issue  being  joined  on  an  allegation  by  plaintiff  that  a  cornice  was  fixed  to,  and  not  of 
right  removable  from,  the  freehold,  the  Judge  desired  the  jury  to  find  for  defendant  if 
they  considered  that  the  cornice  was  ornamental  merely,  fixed  during  the  tenancy,  capable 
of  removal  without  substantial  injury  to  the  freehold,  and  so  removed  in  fact  during  the 
tenancy.    The  jury  found  for  the  plaintiff.    Held  no  misdirection. 

As 


An  allegation, 
that  A,  is 
tenant  for  the 
life  of  M.,  is 
supported  by 
proof  that  A. 
and  B.,  being 
joint  tenants 
for  the  life  of 
M.^  conveyed 
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1835.       As  to  pulling  down  a  cornice  in  one  room,  that  the  said 
cornice  was  a  wooden  cornice,  and  was  the  property  of, 
against       and  fixcd  up  by  the  defendant  during  his  tenancy  and 

Cheslyn. 

occupation,  at  his  own  expense,  with  screws  only,  and 
for  the  purpose  of  ornament ;  and  that  the  cornice  re- 
mained so  fixed  up  and  merely  ornamental  till  the  time 
next  mentioned ;  and  that  the  defendant,  before  the 
end  of  his  tenancy,  and  whilst  in  occupation  of  the  pre- 
mises, at  his  own  expense,  carefully  and  skilfully  un- 
screwed, pulled  down,  and  removed  the  said  cornice, 
(the  same  having  been  from  the  time  when  it  was  so 
fixed  up  to  the  time  when  it  was  pulled  down  and  re- 
moved, and  being  at  the  last-mentioned  time,  removable 
by  law  and  of  right  by  the  defendant  as  such  tenant); 
that  the  defendant  did  no  unnecessary  damage,  &c. ;  and 
that  before  the  end  of  his  tenancy  and  occupation  he,  at 
his  own  expense,  repaired  all  damage  which  had  arisen 
from  the  fixing  up  and  pulling  down  of  the  said  cor- 
nice. Issue  was  joined  on  the  first  three  pleas.  Repli- 
cation to  the  fourth  plea,  that  the  said  cornice,  at  the 
time  when,  &c.,  was  fixed  and  plaistered  to  the  wall  of 
the  said  room,  and,  before  the  time  when  the  same  was 
so  pulled  down  and  removed,  had  become,  and  was  at 
that  time,  affixed  to  the  freehold  of  the  dwelling-house, 
and  was  not,  at  the  time  when  the  same  was  so  pulled 
down  and  removed,  removable  by  law  and  of  right  by 
the  defendant  as  such  tenant  in  manner,  &c.  Issue  was 
joined  on  this  replication.  On  the  trial  before  Coleridge  J, 
at  the  last  Monmouth  assizes,  it  appeared  that  the  plaintiff 
and  a  person  named  Davies,  being  seised  jointly  pur 
auter  vie  of  the  premises,  conveyed  their  estate  by  lease 
and  release  to  the  plaintiff.    Evidence  was  given  as  to 

the 
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the  manner  in  which  the  cornice  was  fixed  to  and  re- 
moved from  the  house,  and  as  to  its  being  ornamental 
or  not.  The  learned  Judge  was  of  opinion  that  the 
seisin  of  the  plaintiff,  as  laid  in  the  declaration,  was  suf- 
ficiently proved :  but  he  reserved  leave  to  the  defendant 
to  move  for  a  rule  to  enter  a  nonsuit  upon  this  point : 
and  he  then  desired  the  jury  to  say  whether  the  cornice 
was  merely  a  matter  of  ornament,  fixed  during  the 
tenancy,  capable  of  removal  without  doing  substantial 
injury  to  the  freehold,  and  so  removed  in  fact  during 
the  tenancy ;  and  said  that,  in  that  case,  their  verdict 
should  be  for  the  defendant.  Verdict  for  the  plaintiff, 
damages  60/. 

It.  V.  Richards  now  moved  for  a  nonsuit  to  be  entered 
upon  the  point  reserved,  or  for  a  new  trial  on  the  ground 
of  misdirection,  and  also  on  the  ground  of  excessive 
damages.  First,  the  conveyance  is  by  two  joint  tenants 
pur  auter  vie  to  one  of  themselves,  without  the  inter- 
vention of  an  intermediate  party.  Unless  the  Court  shall 
consider  this  to  amount  to  a  release  by  the  one  joint 
tenant  to  the  other,  the  seisin  is  not  proved  as  laid. 
Then  as  to  the  cornice,  the  fact  of  its  being  removed  with- 
out damage  ought  not  to  have  gone  to  the  jury :  that  was 
not  a  part  of  the  traverse  taken  in  the  replication.  The 
plaintiff  was  entitled  to  raise  the  question  ;  but  in  fact 
he  did  not  do  so  on  the  pleadings.  The  right  to  re- 
move, which  was  the  only  question  on  this  issue,  cannot 
be  impaired  by  any  impropriety  in  the  manner  of  re- 
moving, although  such  impropriety  may  be  ground  for  a 
distinct  complaint.  In  fact  the  plea  alleges  that  the 
damage  was  repaired,  and  this  is  not  traversed  in  the 

replication. 


1835. 
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replication.  The  replication  amounts  only  to  an  issue 
of  law. 

Lord  Denman  C.  J.  With  respect  to  the  point  of 
the  seisin,  you  may  consider  that  the  rule  is  refused, 
unless  we  inform  you  otherwise  hereafter  («).  It  does 
not  appear  to  me  that  there  was  any  misdirection.  The 
fact  of  the  removal  without  damage  was  put  as  a  test  of 
the  way  in  which  the  cornice  was  fixed.  It  is  true  that 
the  jury  may  have  misunderstood  this,  and  may  have 
given  damages  for  injury  done  in  the  removal ;  but  that 
goes  to  the  point  of  excessive  damages,  or,  perhaps,  it 
might  be  a  ground  for  motion  as  upon  a  verdict  against 
evidence. 

LiTTLEDALE  J.  The  direction  of  the  learned  Judge 
appears  to  me  quite  correct.  It  was  right  to  direct  the 
jury  to  inquire  whether  the  cornice  was  ornamental, 
whether  it  was  capable  of  being  removed,  and  whether 
it  was  removed  during  the  tenancy.  It  was  also  correct 
that  they  should  inquire  whether  it  was  removable  with- 
out injury,  and  was  so  removed  in  fact.  The  jury  were 
not  told  that,  if  injury  was  in  fact  done,  the  cornice  was 
not  removable. 

Patteson  J.  It  seems  to  me  that  there  should  be 
no  rule  as  to  the  issue  on  the  replication  to  the  fourth 
plea.  If  it  be  a  mere  issue  of  law,  that  ought  rather  to 
be  objected  to  in  arrest  of  judgment.  But  it  involves 
fact  as  well  as  law  ;  and  it  seems  to  amount  to  an  in- 

(a)  No  such  intimation  was  afterwards  given.  See  Co.  Lit.  9  6.,  193  a., 
27-3  b. 

formal 
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formal  issue  of  fact.  It  seems  to  me  also,  as  to  the 
direction,  that  the  fact  of  the  removal  without  injury  was 
suggested  to  the  jury  only  as  a  test  of  the  way  in  which 
the  cornice  was  fixed :  and  it  formed  a  very  good  test. 

Coleridge  J.  concurred. 

Rule  granted,  as  to  the  point  of  excessive 
damages  only. 


1835. 


Avery 
against 
Cheslyn. 


The  King  aii-a'mst  The  Inhabitants  of  St.  Saturday, 

^  April  25th. 

Nicholas,  Leicester. 


A RULE  was  obtained  in  Easter  term  1834,  calling  An  order  of 
...  ,      justices  upoa 

on  the  prosecutors  m  this  case  to  shew  cause  why  parish  officers, 

the  two  after- mentioned  orders  of  justices  (brought  into  pers^oiTof  un-^ 

this  court  by  certiorari)  should  not  be  quashed  for  in-  ^no"char"^- 

sufficiency.    The  orders  were  as  follows :  —  f^'^^  *°  ^ 

house  or  recep- 
tion for  such 

^^Leicestershire  to  wit. — To  the  overseers  of  the  poor  "I^H^qq^^^^^ 
of  Barrow-upon-Soar  in  the  county  of  Leicester.  and^44^^h5^ 
Whereas  Henry  Beaumont^  of  Barrow-upon-Soar  STtie^tilaTthe 
aforesaid,  who  is  deemed  to  be  insane,  and  who  hath  been  o'^-^rf^gJ*(and 
wandering  about  and  at  large  there,  hath  this  day  been  fe^/^j^gn^^ 
brought  before  us,  Charles  March  Phillipps  and  Charles  of  such  person 

"  to  be  in  the 

William  Packe^  esquires,  two  of  his  Majesty's  justices  of  parish  of  &c. 

Such  order  is 

the  peace  in  and  for  the  said  county,  pursuant  to  an  correct  if  it 
order  under  our  hands  and  seals  for  that  purpose:  And  person  is  "  so 

far  disordered 
in  his  senses 

that  it  is  dangerous  for  him  to  be  permitted  to  go  abroad,"  though  the  form  given  by  the 
schedule  to  stat.  9  G.  4.  c.  40.,  and  referred  to  by  sects.  38.  and  44.  (which  provide  for  the 
making  of  such  order),  speaks  only  of  a  person  being  "  lunatic,  insane,  or  a  dangerous 
idiot." 

An  order  upon  the  overseers  of  the  parish  in  which  the  lunatic  is  found  to  be  settled, 
for  the  expense  of  his  maintenance,  &c.  at  such  house  of  reception,  must  be  prospective 
only.    If  it  be  retrospective  in  part,  such  part  will  be  quashed. 

thereupon 
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1835.  thereupon  we,  the  said  justices,  having  called  to  our 
'    "7"      assistance  Storer  Eddowes,  surgeon  and  apothecary,  of 

The  King  '        o  i  ^ 

against       LomJibovou^h  in  the  said  county,  and  upon  examination 

The  Inhabit-    ,  .  .  ^  , 

ants  of  had  of  him,  the  said  Henry  Beaumont^  are  satisfied  that 
Leicester.  '  he  is  SO  far  disordered  in  his  senses,  that  it  is  dangerous 
for  him  to  be  permitted  to  go  abroad,  and  having  made 
inquiry  into  the  circumstances  and  place  of  last  legal 
settlement  of  him  the  said  H,  B,,  we  have  adjudged 
that  his  said  settlement  is  in  the  parish  of  Sf,  Nicholas, 
in  or  near  the  borough  of  Leicester :  You  are  therefore 
directed  to  cause  the  said  H.  B.  to  be  conveyed  to  the 
house  of  Joshua  Burgess  of  Great  Wigston  in  the  said 
county,  duly  licensed  for  the  reception  of  insane  persons. 
Given,"  &c.  {November  29th,  1832). 

Signed  and  sealed  by  the  two  justices. 

"  County  of  Leicester  to  wit.  —  To  the  overseers  of  the 
poor  of  St.  Nicholas  in  the  borough  of  Leicester  in 
the  said  county. 

"  Whereas  we,  Charles  March  Phillipps,  esquire,  and 
Charles  William  Packe,  esquire,  two  of  his  Majesty's 
justices  of  the  peace  for  the  county  of  Leicester,  did 
make  an  order  under  our  hands  and  seals,  bearing  date 
the  29th  day  of  November  in  the  year  1832,  to  the  over- 
seers of  the  poor  of  the  parish  of  Barrow-Jipon-Soar  in 
the  said  county,  to  cause  Henry  Beaumont,  of  B,  upon 
S.  aforesaid,  who  was  deemed  to  be  insane,  and  who  had 
been  wandering  about  and  at  large  there,  to  be  con- 
veyed to  tlie  house  of  Joshua  Burgess  of  Great  Wigston 
in  the  said  county,  duly  licensed  for  the  reception  of 
insane  persons:  And  whereas  it  appears  to  us,  the  said 
justices,  that  the  said  H.  B.  was,  pursuant  to  our  said 
order,  forthwith  conveyed  to  the  house  of  Joshua  Burgess, 

where 
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where  he  now  remains :  We,  therefore,  the  said  justices,  1835. 
do  hereby  order  and  direct  that  you,  the  overseers  of 

^  ^  .  The  Kino 

the  poor  of  the  parish  of  St»  N.  aforesaid,  the  legal  set-  against 
tlement  of  the  said  H.  B,,  being  adjudged  to  be  in  your      ants  of 
said  parish  of  St.  N.,  do  and  shall  pay  the  weekly  sum  ^LE^cEs^Ent 
of  185.  unto  the  said  Joshua  Burgess  for  the  maintenance, 
medicine,  and  care  of  the  said  H.  B,  during  so  long 
time  as  the  said  H,  B,  hath  been  and  shall  be  under  the 
care  of  the  said  Joshua  Burgess,  the  said  Joshua  Burgess 
being  willing  to  accept  such  weekly  sum,  and  which 
appears  to  us,  the  said  justices,  to  be  a  reasonable 
charge  in  that  behalf. 

Given,"  &c.  {November  2d,  1833.) 

Signed  and  sealed  by  the  two  justices. 


Hildyard  now  shewed  cause.  Two  objections  are 
taken  to  these  orders.  First,  that  the  order  of  No- 
vemher  1832  contains  no  adjudication  as  to  the  settle- 
ment of  the  insane  person.  Secondly,  that  the  order  of 
November  1833,  for  payment  of  expenses,  is  partly  re- 
trospective. But  both  are  sufficient,  according  to  the 
statute  9  G.  4.  c,  40.  55.  38.,  44<.  {«),  under  which  they 

were 

(a)  9G.  4.  c.  40.  s.  38.  "  And  be  it  further  enacted, that  upon  its  being 
made  known  to  any  justice  of  the  peace  of  any  county,  that  a  poor  person 
chargeable  to  any  parish  or  place  within  such  county  is  deemed  to  be 
insane,  either  by  notice  from  the  overseer  of  such  parish  or  otherwise,  it 
shall  be  lawful  for  the  said  justice,  by  an  order  under  his  hand  and  seal,  if 
he  shall  so  think  fit,  to  require  the  overseer  of  the  poor  of  the  said  parish 
or  place  to  bring  the  said  insane  person  before  any  two  justices  of  the 
peace  of  the  said  county,  at  such  time  and  place  as  shall  be  appointed  by 
the  said  order ;  and  the  said  justices  are  hereby  required  to  call  to  their 
assistance  a  physician,  surgeon,  or  apothecary,  at  the  charge  of  the  said 
parish  or  place ;  and  if  upon  view  and  examination  of  the  said  poor  per- 
son, or  from  other  proof,  the  said  justices  shall  be  satisfied  that  such  poor 
person  is  insane,  the  said  justices  shall  make  inquiry  into  the  place  of  last 

Vol,  III.  G  i^s^' 
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1835.  were  made.  As  to  the  adjudication,  if  the  act  requires 
  one  to  be  made,  it  need  not  be  stated  in  formal  terms 

The  King 

against  Upon 

The  Inhabit-  

ants  of 

St.  Nicholas,  Jegal  settlement  of  such  insane  person  ;  and  it  shall  be  lawful  for  them, 
LtiCEsTER.         ^jjgy  gj^^^       ^j^jj^j^  unjjgj,  ti^gjj.  hands  and  seals, 

directed  to  the  said  overseer  of  the  poor,  according  to  the  form  in  the 
schedule  (5.)  annexed  to  this  act,  to  cause  the  said  poor  person  to  be 
conveyed  to  and  placed  in  the  county  lunatic  asylum"  for  the  county, &c., 
for  which  they  shall  act ;  "  and  if  no  such  county  lunatic  asylum  shall 
have  been  established,  then  to  some  public  hospital  or  some  house  duly 
licensed  for  the  reception  of  insane  persons  ;  and  it  shall  be  lawful  for  the 
said  or  any  other  two  justices  of  the  peace  of  the  said  county,  from  time  to 
time,  as  occasion  may  require,  to  make  order  on  the  overseer  of  the  parish 
or  place  wherein  such  last  legal  settlement  shall  be  adjudged  to  be,  for  the 
payment  of  all  reasonable  charges  of  conveying  such  poor  person  to  such 
county  lunatic  asylum,  public  hospital,  or  licensed  house;  and  if  such 
poor  person" —  "  shall  be  conveyed  to  such  licensed  house,  for  the  pay- 
ment of  such  weekly  or  monthly  sum  to  the  keeper  of  such  licensed  house, 
for  the  maintenance,  medicine,  clothing,  and  care  of  such  poor  person,  as 
such  keeper  shall  be  willing  to  accept,  and  as  shall  appear  to  the  said 
justices  to  be  a  reasonable  charge  in  that  behalf." 

Sect.  44.  "  And  be  it  further  enacted,  that  upon  its  being  made  known 
to  any  justice  of  the  peace  that  any  person  wandering  about  and  at  large 
within  his  jurisdiction  is  deemed  to  be  insane,  it  shall  be  lawful  for  such 
justice,  by  an  order  under  his  hand  and  seal,  if  he  shall  so  think  fit, 
to  require  the  constable  or  churchwardens  and  overseers  of  the  poor  of 
the  parish  or  place  where  such  person  is  found,  or  some  of  them,  to  bring 
the  said  person  before  any  two  justices  of  the  peace  of  the  said  county,  at 
such  time  and  place  as  shall  be  appointed  by  the  said  order ;  and  the  said 
justices  are  hereby  required  to  call  to  their  assistance  a  physician,  surgeon, 
or  apothecary,  at  the  charge  of  the  said  parish  or  place  ;  and  if  upon  ex- 
amination of  such  person  deemed  to  be  insane,  or  from  other  proof,  the 
said  justices  shall  be  satisfied  that  such  person  is  so  far  disordered  in  his 
senses  that  it  is  dangerous  for  such  person  to  be  permitted  to  go  abroad, 
the  said  justices  shall  make  inquiry  into  the  circumstances  and  place  of 
last  legal  settlement  of  such  insane  person,  and  it  shall  be  lawful  for 
such  justices  to  proceed  in  such  case  in  the  same  manner  as  has  herein- 
before been  directed  in  the  case  of  a  person  chargeable  to  any  parish  within 
the  jurisdiction  of  the  said  justices." 

SCHEDULE,  No.  5. 
"  Form  of  Warrant. 
«  Whereas  it  appears  to  us,  of  his  Majesty's  justices  of  the  peace 

for  the  county  of  having  called  to  our  assistance 

a  physician, 
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upon  the  order.    Rex  v.  Mnulden{a\  where  it  was  1835. 
assumed  that  such  a  statement  ought  to  be  made,  was  ^ 
decided  on  a  former  statute  for  the  care  and  maintenance  against 

^  .        .  ^  1  •  I      ,  X      The  Inhabit 

of  lunatic  paupers,  5G.  4.  c.  71.j  which  (by  sect.  3.),  ants  of 
expressly  declared  that  it  should  be  lawful  for  two  Leicester. 
justices  "  to  adjudge  the  last  legal  settlement  of  such 
lunatic  to  be  in  such  parish  or  place  "  &c.  The  present 
statute  only  enables  two  justices  to  make  order  on  the 
overseer  of  the  parish  or  place  wherein  the  last  legal 
settlement  of  the  lunatic  "  shall  be  adjudged  to  be," 
which,  construing  the  words  favourably  to  the  validity 
of  the  order,  may  mean  only,  "  shall  be  found,"  or 
"  ascertained "  to  be.  And,  at  all  events,  the  words 
*'  we  have  adjudged"  are  sufficient;  the  ordering  part, 
not  the  determination  of  the  settlement,  is  the  essential 
part  of  the  document.  As  to  the  second  order,  a  di- 
rection of  payment,  retrospectively,  is  good,  for  several 
reasons.  By  sect.  38.  one  set  of  justices  may  order  the 
lunatic  to  be  conveyed  to,  and  placed  in  the  lunatic 
asylum  or  house  of  reception,  and  another  set  may 
make  an  order  for  the  expenses  of  so  conveying  him, 
which  latter  order  would,  in  all  probability,  be  retro- 
spective; more  especially  as  it  seems  contemplated,  that 
the  persons  to  be  charged  with  the  conveyance  of  such 


a  physician,  or  surgeon,  or  apothecary  (as  the  case  may  he\  that 
chargeable  to  the  parish  of  in  the  said  county,  is  lunatic, 

insane,  or  a  dangerous  idiot  [as  the  case  may  be),  you  are  hereby  directed 
to  cause  the  said  to  be  conveyed  to  tlie  county  lunatic  asylum 

established  at  ,  or  to  the  house  of  situate  at 

in  the  county  of  the  said  house  being  a  house  duly  licensed 

for  the  reception  of  insane  persons.  Given  under  our  hands  and  seals, 
this  day  of 

To  the  overseers  of  the  poor  of  the  parish  of 

(a)  SB,  4;  a  78. 

G  2  lunatic 
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1835. 

The  King 
against 
The  Inhabit- 
ants of 
St.  Nicholas, 
Leicester. 


lunatic  to  the  place  of  reception  would  be  the  officers 
of  the  parish  where  he  is  found,  whereas  the  order  for 
payment  may  be  upon  the  officers  of  a  different  parish, 
where  he  proves  to  be  settled.  The  order  to  be  made 
is  for  payment  of  a  weekly  or  monthly  sum  to  the 
keeper  of  the  licensed  house,  &c, ;  but  it  is  not  said  that 
the  payment  shall  be  ordered  in  advance ;  and  if  not, 
the  effect  of  the  order  would  be  retrospective.  Sect.  42. 
enacts  that,  when  the  settlement  of  any  lunatic  confined 
under  an  order  of  two  justices  shall  not  have  been  as- 
certained at  the  time  of  making  such  order,  but  shall  be 
discovered  afterwards,  the  justices  may  order  the  parish 
officers  of  the  place  of  settlement  to  pay  the  expenses 
incurred  for  twelve  months  before.  That  period  is  the 
limit,  and  the  only  one,  to  a  retrospective  order. 


Archbold,  contra.  Sect.  42.  is  not  applicable  to  the 
present  case.  Neither  of  the  orders  in  question  can  be 
sustained  under  sects.  38.  and  44.  The  effect  of  the 
section  (44.),  under  which  these  orders  are  made,  and 
which  incorporates  sect.  38.,  is  merely,  as  to  the  weekly 
or  monthly  payments,  that  the  justices  shall  fix  a  sum, 
prospectively,  to  be  paid  from  time  to  time  by  the  parish 
for  the  maintenance  and  care  of  the  lunatic.  [Lord 
Denman  C.  J.  We  are  inclined  to  think  you  are  right 
as  to  the  retrospective  part  of  the  second  order.]  Then 
as  to  the  first  order.  The  only  power  given  to  the 
justices  by  sect.  44.  is  to  proceed  as  is  directed  by  sect. 
38.,  and  that  is  by  making  an  order  in  the  form  given 
in  schedule  No.  5.  The  present  order  was  not  in  that 
form.  [^Coleridge  J.  Suppose  a  person  is  neither  lunatic, 
insane,  nor  a  dangerous  idiot,  but  only,  according  to 
sect.  44.,  "so  far  disordered  in  his  senses  that  it  is 

dangerous 
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dangerous  for  such  person  to  be  permitted  to  go  abroad,"  1835. 
is  the  form  in  the  schedule  proper?]    If  the  justices  ^ 
find  that  he  is  so  far  disordered,  they  must  make  the  against 
order  as  directed  by  sect.  38.    [^Coleridge  J.    The  form       ants  of 
in  the  schedule  contains  no  adjudication  as  to  settle-  ^LE^cE^ERt^' 
ment.]    The  order  must  either  follow  the  precise  form 
referred  to  by  sect.  38.,  whether  consistent  or  not  with 
the  provisions  there  made ;  or  it  must  contain  an  ad- 
judication, as  directed  by  that  section,  though  not  pre- 
scribed by  the  schedule.    But  the  order  in  question 
does  neither.    The  justices  only  say  that  they  "  have 
adjudged.''  [Lord  Z)^?m«?z  C.  J.  It  is  the  same  as  saying 
that  they  adjudge.    Littledale  J.  The  words  mean  that 
the  justices  adjudge  at  that  moment.    It  is  like  the  form 
of  words  used  in  a  lease.    Patteson  J.   In  Rex  v. 
Matdden  [a)  the  words  were  only  "  having  adjudged."] 
Lord  Tenterden  there  said  that  the  inhabitants,  by  their 
appeal  to  the  sessions,  had  treated  the  order  as  an  order 
of  settlement.    [Lord  Denman  C.  J.   They  could  not, 
by  so  doing,  have  made  that  an  adjudication  which 
was  not  one.] 

Lord  Denman  C.  J.  I  think  this  is  quite  a  plain 
case,  on  reference  to  the  act  of  parliament  and  to  the 
judgment  delivered  in  Rex  v.  Maulden  [a).  The  se- 
cond order,  so  far  as  it  is  retrospective,  is  not  supported 
by  the  act,  because  that  provides  only  for  the  future 
maintenance  of  the  lunatic.  But  as  to  the  other  parts 
of  the  orders,  I  see  no  valid  objection.  They  are  made 
under  the  forty-fourth  section  of  the  act.  (His  Lord- 
ship then  read  the  section.)  The  justices  are  directed, 
in  the  case  there  described,  to  take  the  course  pointed 

(a)  SB.^C.  78. 

G  3  out 
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out  in  sect.  38.  That  section  refers  to  a  schedule,  which 
comprehends  three  descriptions  of  persons  ;  lunatic,  in- 
sane, and  dangerous  idiots;  the  forty-fourth  section  adds 
another  description,  that  of  a  person  **'  so  far  disordered 
in  his  senses  that  it  is  dangerous  for  such  person  to  be 
permitted  to  go  abroad."  The  form  of  warrant  given  in 
the  schedule  does  not  comprehend  this ;  but  when  the 
forty-fourth  section  says  that,  in  the  case  there  con- 
templated, the  justices  may  proceed  "  in  the  same 
manner  as  has  herein-before  been  directed  in  the  case 
of  a  person  chargeable  to  any  parish  within  the  juris- 
diction of  the  said  justices,"  it  must  necessarily  be  taken 
to  introduce  the  new  description  of  persons  into  the 
form  to  be  adopted  under  that  section.  And  the  schedule 
itself  does  not  say  that  the  description  shall  be  given  in 
every  instance  precisely  according  to  the  form  there  set 
out,  but  only  "  as  the  case  may  be."  That  may  ex- 
tend to  such  a  description  as  might  be  given  of  the 
persons  to  be  dealt  with  under  the  forty-fourth  section. 
The  order  is  good  in  other  respects,  so  far  as  it  re- 
gards future  payments. 


Little  DALE  J.  The  first  order  is  made  according 
to  the  form  given  in  the  schedule,  except  that  it  states 
the  party  to  be  "  so  far  disordered  in  his  senses,  that  it 
is  dangerous  for  him  to  be  permitted  to  go  abroad." 
But  the  forty-fourth  section  sufficiently  connects  the 
person  so  spoken  of  with  the  description  of  persons 
mentioned  in  the  thirty-eighth  section^  and  whose  treat- 
ment is  there  provided  for.  The  magistrates  state  that 
they  have  examined  the  party,  and  are  satisfied  of  his 
being  "  so  far  disordered  in  his  senses,"  and  that,  having 
made  inquiry  into  the  circumstances,  and  the  place  of 

settlement^ 
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setllement,  they  have  adjudged  that  the  party's  settle-  1835. 
ment  is  in  St»  Nicholas^  Leicester ;  they  therefore  direct  ' 

The  King 

him  to  be  removed  to  the  licensed  house  mentioned  in  ngawst 

The  Inhabit- 

the  order.  They  have,  then,  in  this  order,  exercised  ants  of 
the  jurisdiction  which  they  possess  under  the  forty-  Leicester.  ' 
fourth  section,  not  precisely  according  to  the  form 
given  by  the  schedule,  but  as  much  so  as  the  circum- 
stances permitted.  The  chief  difference  between  the 
two  sects.  38.  and  44.,  is,  that  the  one  relates  only  to 
persons  who  are  chargeable;  the  other  to  any  person 
wandering  about  and  at  large  within  the  justice's  juris- 
diction. 


Patteson  J.  I  am  of  opinion  that  so  much  of  the 
second  order  as  is  retrospective  must  be  discharged, 
but  that  the  first  order  is  good.  The  objection  to  the 
words  "  have  adjudged "  is  answered  by  the  observa- 
tions of  Lord  Tenterden  in  Rex  v.  Maulden  {a).  Here, 
as  in  that  case,  it  does  not  appear  that  any  prior  order 
had  been  made,  and  it  must  therefore  be  taken  that 
when  the  justices  say  they  "  have  adjudged,"  they  then 
"  do  adjudge."  The  form  of  the  order  is  objected  to  as 
not  following  schedule  5,  of  9  G.  4.  c.  40. ;  but,  upon 
comparing  the  forty-fourth  and  thirty-eighth  sections, 
it  is  evident  the  legislature  meant  that,  in  cases  under 
sect.  44.  (which  relates  to  persons  not  chargeable),  the 
justices  should  proceed  according  to  sect.  38.,  and 
that  the  form  of  the  order  should  be  such  as  applied  to 
the  circumstances  of  the  case;  the  form  given  in  the 
schedule  not  being  very  accurately  penned.  If  the 
justices  in  this  order  had  used  the  word  "  insane,"  I 


{a)  S  B.^C.  81. 
G  4 


think 
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1835.  think  it  would  have  been  good,  for  the  words  "so  far 
  disordered  in  his  senses,"  &c.,  seem  to  be  used  rather  as 

The  King  .  .         .       ,  .  , 

against       the  definition  of  a  degree  of  insanity  than  with  any  other 

The  Inhabit-       .  i  •       i  •        •  t      i       z'  i 

ants  of  View  ;  and  in  the  same  section,  immediately  aiterwards, 
^LEicESTERt^'  justices  are  directed  to  inquire  into  the  settlement  of 
"  such  insane  person."  As  to  the  retrospective  part 
of  the  second  order,  no  substantial  distinction  has  been 
shewn  beween  this  case  and  Rea:  v.  Maulden  (a),  where 
a  retrospective  order  was  held  not  maintainable  under 
the  Stat.  5  O.  4.  c.  71. 


Coleridge  J.  I  am  of  the  same  opinion.  The 
forty-fourth  section  only  directs  that  the  justices  shall 
"proceed"  under  it  "in  the  same  manner"  as  is 
directed  in  the  case  of  a  person  chargeable  to  a  parish, 
within  sect.  38.:  it  does  not  require  them  to  use  the 
particular  form  referred  to  there  although  the  cir- 
cumstances may  be  different.  The  form  recites  that 
the  person  is  chargeable;  that  would  not  apply  to  a 
case  within  the  forty-fourth  section.  The  form  gives 
the  words  "lunatic,  insane,  or  a  dangerous  idiot;" 
the  forty-fourth  section  introduces  another  description, 
that  of  persons  "  so  far  disordered,"  &c.  As  to  the  ob- 
jection that  the  justices  by  the  first  order  do  not  ac- 
tually adjudge,  the  order  is  directed  to  the  officers  of  the 
parish  where  the  person  is  found,  not  of  the  parish 
in  which  the  settlement  is  declared  to  be;  and,  there- 
fore, even  if  the  words  "have  adjudged"  did  not  bear 
the  meaning  assigned  to  them  by  the  rest  of  the  Court 
(which  I  think  they  do),  still,  as  the  act  does  not 
say  when  or  where  the  adjudication  shall  be  made,  it 
would  be  sufficient,  for  the  purpose  of  this  order,  if 

(a)  8B.  <^  C.  78, 

the 
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The  King 


time.    The  retrospective  part  of  the  second  order  is 
bad,  on  the  grounds  already  stated  by  the  Court.  against 

'  ^  1  .  Inhabit- 

Rule  absolute  for  quashing  so  much  of      ants  of 

.  1       1  •  .  St.  Nicholas, 

the  second  order  as  is  retrospective.  Leicester. 


Doe  on  the  several  Demises  of  Bartley,  and  of  Monday, 
Harter,  Barbour,  and  Evans,  against  Gray.   ^^"^^^^  ' 

17JECTMENT  for  lands  in  Laiicashire,     On  the  C.  being  seised 

trial  before  Alderson  B.  at  the  Lancaster  spring  to  jR^a^tenn  of 

assizes  I834<5  the  following  facts  appeared: — Francis  securityXr^a 

Carter,  being  seised  in  fee  of  the  lands  in  question,  on  After^st^s^  4 

the  3d  of  October  1821  demised  them  for  1000  years  f- n?.  came 

into  operation, 

to  William  Rowla?ids  to  secure  150/.  and  interest,  with       in  con- 
sideration of 

a  power  of  sale  to  Rowlands.    By  indentures  of  lease  ^.'s  paying 

him  150/.,  and 

and  release,  dated  respectively  the  23d  and  24th  of  a,  in  consider- 

T  ^    ^    ^  •         ation  of  the  pre- 

January  1823  (alter  stat.  3  Gr.  4.  c,  117.  came  mto  mises,  and  of 
operation),  the  release  being  between  Rowlands      the  200I  addulonaf 
first  part.  Carter      the  second,  William  Worsley  o'l  the  by  theTame"^^* 
third,  and    William  Bartley  of  the  fourth,   reciting  deed,  the  term 

'  *^  '  ^  to  a  trustee 

the  previous  mortffaire,  Rowlands,  in  consideration  of  for  w.,  to  se- 

*■  ^  cure  the  350/. : 

152/.  Ss.  9d.,  the  principal  and  interest,  paid  to  him  by  and  a,  by  the 

same  deed, 

Worsley,  assigned  the  term  or  1000  years  to  Bartley ;  released  the  fee 
and  Carter,  in  consideration  of  the  premises,  and  of  sk)n  to^/rJTo 
197/.  16s.  Sd.  paid  to  him  by  Worsley,  demised  the  Jamessol 
lands  to  Bartley  for  the  remainder  of  the  term.    The     H^^d,  that 

this  deed  was 

trusts  of  the  grants  by  Rowlands  and  Carter  were  de-      ^'^^^^  to 

°  stamp  duty  as  a 

transfer,  nor  to 

a  progressive  duty  of  1/.  5s.  on  every  1080  words  after  the  first  1080,  but  was  liable  under 
the  above  statute  and  st.  55  G.  3.  c.  184.  sched.  part  1.,  Mortgage,  to  an  ad  valorem  duty 
(2/.)  on  the  200/.,  and  a  progressive  duty  of  1/. :  And  that  it  was  not  liable  to  stamp  duty 
as  a  fresh  mortgage  for  350/.  by  reason  of  the  conveyance  of  the  fee. 
Qw<^re,  whether  a  common  deed  stamp  was  necessary  ?  " 

clared 
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1835.  clared  to  be  for  Worsley,  his  heirs,  executors,  adminis- 
DoTdem  trators,  and  assigns,  to  secure  the  350/.  wiih  interest, 
Bartley      and  in  the  mean  time  in  trust  for  Carter,  his  heirs  and 

against 

Gray.  assigns,  to  attend  the  inheritance;  and,  by  the  same 
deed.  Carter,  for  the  considerations  aforesaid,  granted, 
bargained,  sold,  aliened,  released,  and  confirmed  the 
premises  and  the  reversion  therein  to  Worsley  in  fee,  in 
trust  to  sell,  and  raise  the  S50Z.  Worsley  died  intestate 
in  1833,  and  Harter,  Barbour ,  and  Evans  were  his 
administrators.  On  the  production  of  the  indenture  of 
release,  of  the  24th  of  January  1823,  it  was  found  to  con- 
tain four  skins  of  1080  words;  on  the  first  there  was  a 
'  stamp  of  1/.  155.,  on  the  second  a  stamp  of  2/.,  on  the 

third  a  stamp  of  2/.,  on  the  fourth  a  stamp  of  IZ. ;  in  all 
61.  IBs.  The  counsel  for  the  defendant  objected  to  the 
admission  of  this  deed,  on  the  ground  that  the  stamps 
were  insufficient;  but  the  learned  Judge  received  it, 
giving  leave  to  move  for  a  nonsuit,  and  the  plaintiff 
had  a  verdict.  In  Easter  term  1834  Crompton  obtained 
a  rule  nisi  for  a  nonsuit. 


Cress'well,  Sir  W,  W,  Follett,  and  Martin,  now 
shewed  cause  {a).  By  stat.  55  G.  3.  c.  184.  sched. 
part  L,  Mortgage,  an  original  mortgage  for  350/.  would 
require  a  stamp  of  4/.  and  a  progressive  duty  of  1/.  for 
each  of  the  last  three  skins,  in  all  7/.  In  the  same 
schedule,  Mortgage,  every  transfer  of  a  mortgage,  "pro- 
vided no  further  sum  of  money  or  stock  be  added  to  the 
principal  money  or  stock  already  secured,"  is  subjected 
to  a  stamp  of  1/.  15s.  But  the  proviso  takes  the  pre- 
sent case  out  of  this  enactment,  as  an  additional  200/. 

(<z)  Before  Lord  Denman  C.  J.,  Litikdale,  PcUteson,  and  Coleridge  J&' 

was 
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was  secured  on  the  transfer.  The  following  clause  in  1835. 
the  schedule  therefore  would  apply;  viz.  "and  in  all 

V  ,        _  Doe  dem. 

Other  cases  such  transfer  or  assignment,  disposition  or  Bartley 

assignation,  shall  be  charged  with  the  same  duty  or  Gray. 

duties  as  an  original  mortgage,"  &c.    So  that,  under 

that  statute,  the  stamps  here  required  would  amount  to 

7/.     But  the  Stat.  3  G.  4-.  c.  117.  s.  1.  repeals  the 

ad  valorem  duties  and  other  duties  imposed  by  the 

previous  acts  on  any  transfer,  assignment,  disposition, 

assignation,  or  reconveyance  of  any  mortgage.  And 

sect.  2.  charges  [a)  the  transfer,  if  no  further  money  be 

secured,  with  a  duty  of  1/.  155.  for  the  first  1080  words, 

and  (where  the  instrument  contains  2160,)  a  progressive 

duty  of  1/.  5s,  for  every  additional  1080.    Then  follows 

a  provision  under  which  the  present  case  falls,  and 

which  enacts  that,  if  any  additional  sum  be  secured, 

the  ad  valorem  duty  on  mortgages  payable  under  the 

former  act  shall  be  charged  only  in  respect  of  the 

additional   sum.     Here,  therefore,   the  stamp  is  to 

be  paid  as  if  there  were  simply  a  mortgage  of  200^. 

under  55  G.  3.  c,  184?.;  that  is,  2/.  for  the  ad  valorem 

{a)  "  Upon  any  transfer,  assignment^  disposition,  assignation,  or  recon- 
veyance of  any  mortgage,"  —  "  provided  no  further  sum  of  money  or  stock 
be  added  to  the  principal  money  or  stock  already  secured,  there  shall 
be  paid  in  Great  Britain  a  stamp  duty  of  1/.  155."  — "for  the  first  skin 
or  piece  of  vellum  &c."  —  "  and  where  any  such  transfer  "  &c.  *'  hereby 
charged  with  the  duty  of  1/.  15s.,  together  with  any  schedule,  receipt,  or 
other  matter  put  or  indorsed  thereon,  or  annexed  thereto^  shall  contain 
2160  words  or  upwards,  then  for  every  entire  quantity  of  1080  words  con- 
tained therein,  over  and  above  the  first  1080  words,  there  shall  be  paid 
a  further  progressive  duty  of  \l.  5s.  —  "and  if  any  further  sum  of 
money  or  stock  shall  be  added  to  the  principal  money  or  stock  already 
secured,  the  ad  valorem  duty  on  mortgages,  payable  under  the  said  recited 
acts"  [55  G.  3.  c.  181.  for  Great  Britain,  56  G.  3.  c  56.  for  Ireland,'] 
•*  respectively,  shall  be  charged  only  in  respect  of  such  further  money 
or  stock," 

duty. 
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1835.      <^uty,  with  Si.  more  for  the  progressive  duty.    On  the 

  other  side,  however,  it  is  contended  that  the  present 

Bartlet  case  falls  under  both  clauses  of  3  G.  4.  c,  117.  s,  2., 
Gray.^  ^nd  that  there  ought  to  be  a  transfer  duty  of  IL  155., 
with  three  additions  of  1^.  5s,  for  the  progressive  duty 
on  a  transfer,  besides  the  ad  valorem  duty  of  21.  on  the 
2001.;  that  is,  7L  10s.  If  that  were  a  correct  con- 
struction, the  Stat.  3  G.  4.  c.  117.,  instead  of  relieving 
parties,  as  was  intended,  from  being  charged  twice  over 
with  an  ad  valorem  duty  on  the  same  sum,  would  really 
increase  the  charge  in  all  cases  where  the  whole  sum 
did  not  exceed  500/.,  since,  for  all  sums  not  exceeding 
500/.,  the  old  charge  would  have  been  at  the  utmost 
4:L  ad  valorem  duty,  with  3/.  for  progressive  duty  ;  but, 
for  larger  sums,  5/.  and  upwards,  with  3/.  progressive 
duty.  The  legislature  cannot  have  intended  to  benefit 
parties  in  one  case  and  not  in  the  other.  Besides,  under 
Stat.  55  G.  3.  c.  184.,  the  progressive  duty  was  not 
charged  on  the  transfer,  but  on  the  mortgage:  but  now, 
though  the  stat.  3  G.  4.  c.  117.  s,2.  connects  the  pro- 
gressive duty  with  the  transfer  in  cases  only  where  no 
further  sum  is  advanced,  it  is  attempted  to  treat  this  as 
a  transfer  of  the  latter  description,  for  the  purposes  of 
the  transfer  duty  and'  the  progressive  duty,  and  as  a 
mortgage,  for  the  purpose  of  the  ad  valorem  duty.  If 
the  statute  be  not  explicit,  the  main  transaction  should  be 
that  on  which  the  progressive  duty  is  charged ;  and  that 
is,  in  the  present  case,  not  the  transfer  of  the  security  for 
150/.,  but  the  fresh  advance  of  200/.  As  to  the  transfer 
or  deed  stamp  of  1/.  155.,  the  ad  valorem  duty,  and  the 
deed  duty,  are  never  found  to  be  charged  at  the  same 
timek  This  stamp  of  1/.  155.,  which  is  actually  on  the 
'deed,  was  in  fact  unnecessary.    It  will  be  said  that  the 

plaintiff's 
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plaintiff's  construction  will  lead  to  an  absurdity,  inas-  1835. 
much  as,  if  the  additional  sum  advanced  be  not  above  — 

Doe  dem. 

100/.,  there  will  be  a  duty  of  IL  10s,  only,  ad  valorem,  Bartlev 

•       1  1  n       n  against 

and  31,  progressive  duty,  whereas  a  mere  transfer  or  a  Gray. 
mortgage  for  100/.  would  require  a  duty  of  ll,  155.  for 
transfer  duty,  and  31,  15s,  progressive  duty.  But  such 
an  anomaly  is  no  reason  for  distorting  an  act  of  par- 
liament from  its  obvious  interpretation;  and  the  con- 
struction contended  for  on  the  other  side  introduces 
greater  inconsistencies  with  the  intention  of  stat.  3  G.  4. 
c.  1 1 7.  It  will  also  be  contended  that  the  conveyance 
by  Carter  of  the  reversion  in  fee  to  Worsley  makes  this 
in  effect  a  new  mortgage  for  the  whole  350/.  But 
the  substantial  effect  of  the  transaction  is  only  to  make 
the  same  land  a  security  for  an  additional  200/. ;  and 
the  stamp  acts  relate,  not  to  the  magnitude  of  the  se- 
curity, but  to  that  of  the  sum  secured.  Besides,  one  of 
the  exemptions,  in  stat.  55  G.  3.  c,  184.,  from  the  ad 
valorem  duty  on  mortgages,  comprehends  this  case  {a), 

Cromptojj,  contra.  First,  this  is  an  original  mortgage 
of  the  fee  simple  for  350/.,  the  fee  not  having  been 

(rt)  Schedule,  part  1.  Mortgage.  "  Exemptions  from  the  said  ad 
valorem  duty  on  mortgages."  —  "Any  deed  or  other  instrument  made 
as  an  additional  or  further  security  for  any  sum  or  sums  of  money,"  — 

already  secured  by  any  deed  or  instrument,  which  shall  have  paid  the 
said  ad  valorem  duty  hereby  charged,  or  the  ad  valorem  duty  on  mort- 
gages or  heritable  bonds,  charged  by  the  said  act  of  the  44th,  or  the  said 
act  of  the  48th  year  of  his  Majesty's  reign,  to  be  exempt  from  the  said 
ad  valorem  duty  hereby  charged,  so  far  as  regards  such  sum  or  sums  of 
money "  — "  before  secured,  in  case  such  additional  or  further  security 
shall  be  made  by  the  same  person  or  persons  who  made  the  original  secu- 
rity ;  but  if  any  further  sum  of  money  or  stock  shall  be  added  to  the 
principal  money  or  stock  already  secured,  or  shall  be  thereby  secured 
to  any  other  person,  the  said  ad  valorem  duty  shall  be  charged  in  respect 
of  such  further  sum  of  money  or  stock." 

mortgaged 
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1835.      mortgaged  at  all  by  the  previous  deed:  there  should, 
therefore,  have  been  an  ad  mlorem  stamp  of  4/.  and 

Doe  dem. 

Bartley      3/.  progressive  duty.    Otherwise,  the  original  150/.  will 

against 

Gray.  be  secured  on  the  fee  without  any  duty.  It  is  as  much 
a  fresh  mortgage  for  ail  the  350/.,  as  if  additional  land 
had  been  mortgaged.  It  is  in  fact  a  mortgage  of  the 
whole  fee,  subject  to  the  incumbrance  created  by  the 
old  debt.  If  the  original  demise  had  been  for  one  year 
only,  could  it  have  been  said  that  the  conveyance  of  the 
fee  operated  only  as  a  transfer  of  the  term  of  one  year  ? 
The  exemption  in  stat.  55  G.  3.  c,  lS4t,  sched.  part  1. 
Mortgage  {a),  expressly  excludes  cases  where  further 
sums  are  advanced ;  and,  as  to  the  case  where  a  fresh 
estate  is  subjected  to  the  incumbrance,  no  provision  is 
made :  that  case  is  purposely  left  on  the  footing  of  an 
original  transaction.  So  stat.  3  G.  4.  c,  1 17.,  which  re- 
peals the  former  act  as  to  transfers,  still  leaves  the 
case  of  the  conveyance  of  a  fresh  estate  on  its  former 
footing.  And,  again,  in  stat.  55  G.  3.  c,  184?.,  schedule, 
part  1.,  Mortgage,  after  the  imposition  of  the  transfer 
duty,  it  is  said,  "  and  in  all  other  cases  such  transfer 
or  assignment,  disposition  or  assignation,  shall  be 
charged  with  the  same  duty  or  duties  as  an  original 
mortgage,"  &c.  But,  secondly,  if  this  be  a  transfer  only, 
the  transfer  duty  of  1/.  155.  and  the  progressive  duty  of 
3/.  15s.  should  be  charged,  besides  the  ad  valorem  duty 
of  2/.,  which  stat.  3  G.  4.  t:.  1 1 7.  s,  2.  adds  to  the  former, 
in  cases  where  additional  sums  are  secured  upon  the 
transfer.  If  there  be  any  doubt,  the  burden  of  the 
argument  lies  upon  those  who  insist  upon  the  later 
statute  as  taking  the  case  out  of  the  operation  of  the 

(a)  Ante,  note  (a),  p.  93. 


earlier 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


95 


earlier  one.  It  is  said  that  the  intention  of  stat.  3  G\  4.  1835. 
c.  117.  was  to  relieve  the  transfer  from  the  heavy  duty ;   

Doe  dem. 

but  the  hardship  which  it  was  intended  to  remedy,  was,  Bartley 
not  the  (duty  on  the  transfer,  but  the  repetition  of  the  GrTy! 
ad  valorem  duty.    Therefore,  while  the  new  ad  valorem 
duty  is  confined  to  the  sum  newly  secured,  the  transfer 
duty  is  imposed  at  a  fixed  charge;  and  it  is  not  sur- 
prising that,  in  such  a  case,  the  legislature  should,  on 
the  other  hand,  have  increased  the  progressive  duty. 
The  argument  on  the  other  side  compels  the  plaintiff'  to 
contend  that  the  1/.  155.  transfer  stamp,  which  has 
been  actually  put  on,  was  unnecessary.    The  deed  con- 
sists of  two  parts,  a  transfer  of  the  old  security,  and 
an  additional  security  created  for  the  new  advance. 
And  unless  the  progressive  duty  be  referred  to  the 
transfer,  stat.  3  G.  4.  c.  117.  s.  2.  gives  no  progressive 
duty  at  all:  it  repeals  the  previous  enactment  as  to 
transfers,  and  refers  to  stat.  55  G.  3.  c.  184.  only  for 
the  ad  valorem  duty,  which  cannot  be  construed  to 
comprehend  the  progressive  duty;  and  in  all  other 
cases  the  progressive  duties  are  expressly  mentioned. 
\_Littledale  J.  That  is  not  exactly  so,  in  the  third  section 
of  stat.  3  G.4.  c,  117.]    The  fallacy  on  the  other  side 
is  in  supposing  that  the  two  cases,  contemplated  in 
the  second  section  of  stat.  3  G.  4.  c.  117.,  are  incapable 
of  co-existing:  the  natural  construction  is,  that  the 
transfer  duty  of  IZ.  155.  and  the  progressive  duty  of 
\L  5s.  are  to  be  charged  if  there  be  no  further  sum 
secured;  and  if  there  be  a  further  sum  secured,  then 
also  the  ad  valorem  duty  on  that.    [Patteson  J.  If 
so,  one  would  rather  have  expected  the  language  to 
specify,  more  precisely,  a  charge  of  Ih  \  5s,  in  all  cases, 
with  the  progressive  duty ;  and  no  more  than  that,  if 

there 
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there  were  no  additional  sum  secured  ;  but  an  additional 
ad  valorem  duty  for  any  additional  sum.]  In  general, 
under  the  stamp  acts,  when  there  is  a  general  deed 
stamp,  or  an  assignment  stamp  of  ll.  15s.,  the  progres- 
sive duty  is  1/.  5s,;  if,  therefore,  as  the  defendant  con- 
tends, the  assignment  stamp  of  ll.  15s,,  which  is  here 
used,  was  necessary,  it  should  seem  to  follow  that  the 
progressive  duty  ought  to  be  1/.  5s.,  and  the  1/.  pro- 
gressive duty  seems  more  applicable  to  a  case  of  a  mere 
mortgage,  not  being  an  assignment. 
In  this  term,  May  9th, 

Lord  Denman  C.  J.  delivered  the  judgment  of  the 
Court.  After  recapitulating  the  facts,  his  Lordship 
proceeded  as  follows :  —  The  question  was,  whether 
these  stamps  were  sufficient,  and  we  think  that  they  are. 
The  deeds  operate  doubly ;  viz.  by  transfer  of  the 
original  mortgage,  and  by  conveyance  of  the  fee  as  a 
further  security. 

As  regards  the  transfer,  the  stat.  55  G.  3.  c.  184. 
sched.  part  1.,  title  Mortgage,  treats  a  transfer,  where 
a  further  sum  of  money  is  added,  as  an  original 
mortgage,  and  imposes  a  transfer  duty  of  ll.  15s.  only 
in  cases,  "  provided  no  further  sum  of  money  be  added 
to  the  principal  money  already  secured,"  and  here  a 
further  sum  was  added.  The  stamps,  therefore,  would 
have  been,  under  that  act,  a  4/.  ad  valorem  stamp  and 
three  progressive  stamps  of  1/.  each,  exceeding  the 
stamps  actually  used  by  5s. 

But  the  statute  3  G.  4.  1 17.  5. 1.  repeals  stat.  55  G.  3. 
c.  184.,  so  far  as  regards  the  duties  on  transfers  of  mort- 
gages, and  enacts,  by  section  2.,  that  in  case  of  a  transfer, 
"  provided  no  further  sum  of  money  "  "  be  added  to  the 

prin- 


1835. 


Doe  dem. 

Bartlev 
against 
Gray. 
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cipal  money"  "  already  secured,"  there  shall  be  paid  .1835. 
]/.  155.,  and  a  progressive  stamp  duty  of  1/.  5s.;  "  and  if  p"^^"^ 
any  further  sum  of  money"  "  shall  be  added  to  the  prin-  Bartley 

against 

cipal  money"  "already  secured,  the  ad  valorem  duty  on  Gray. 
mortgages,  payable  under  the  said  recited  acts  respec- 
tively, shall  be  charged  only  in  respect  of  such  further 
money."  It  is  observable  that  by  this  act  the  transfer 
duty  of  IL  IBs.  is  imposed  with  the  same  proviso  as  was 
contained  in  stat.  55  G.  3.  c,  184.,  and  we  think  that  the 
effect  is  the  same,  viz.,  that  the  transfer  duty  is  imposed 
in  those  cases  only  where  no  further  sum  of  money  is 
added.  Here  a  further  sum  is  added,  and  therefore  the 
transfer  duty  is  out  of  the  question.  The  other  part  of 
the  section  requires  an  ad  valorem  duty  on  the  sum 
added ;  and  we  think  that  the  effect  of  that  part  of  the 
clause  is  to  make  this  transfer,  as  regards  stamp  duties, 
an  original  mortgage  for  securing  200/. ;  and  that  the 
ad  valorem  stamp  duty  of  21.  is  charged  upon  it  by  the 
55  G.  3.  c,  184.  It  follows  that  the  progressive  duty  is 
three  sums  of  1/.  each  :  those  stamps  are  actually  on  the 
deeds  in  question. 

But  it  is  said  that  this  is  an  original  mortgage  by 
reason  of  the  conveyance  of  the  fee. 

The  third  section  of  3  G.  4.  c.  117.  does  not  apply  to 
these  deeds ;  for  it  is  confined  to  cases  where  the  ori- 
ginal instrument  on  which  the  ad  valorem  duty  was  paid 
was  a  bond:  here  it  was  an  indenture.  This  part  of 
the  question  therefore  turns  on  the  exemption  clause  in 
55  G.3.  c.  184. 

That  clause  exempts  from  the  ad  valorem  duty,  but 
not  from  any  other,  any  deed  made  as  additional  or 
further  security  for  any  sum  of  money  already  secured 

Vol.  m.  H  by 
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1835.  by  a  deed  which  shall  have  paid  the  ad  mlorem  duty,  in 
"    !         case  such  further  security  shall  be  made  by  the  same 

Doe  dem. 

Bartley      person  who  made  the  original  security;  but,  if  any 

against 

Gray.  further  sum  be  added,  the  ad  valorem  duty  shall  be 
charged  in  respect  of  such  further  sum.  Here  the  per- 
son conveying  the  fee  is  the  same  person  who  created 
the  term,  and  a  further  sum  is  added.  Therefore,  if 
the  deed  had  been  simply  a  conveyance  of  the  fee,  and 
had  not  contained  a  transfer  of  the  term,  the  duty  would 
have  been  21,  ad  valorem,  on  account  of  the  additional 
200/.,  and  three  progressive  duties  of  1/.  each.  Whether 
a  common  deed  stamp  also  w^as  necessary  under  either 
of  the  acts  it  is  not  material  to  enquire,  because  the 
\L  I5s.  stamp  erroneously  put  on  these  deeds  is  suffi- 
cient to  cover  that  stamp,  if  necessary.  But,  as  the 
deeds  in  question  do  contain  a  transfer  of  the  original 
mortgage,  it  is  plain  that  before  the  passing  of  3G.  4. 
c.  117.  the  exemption  clause  in  55  G.  S.  c.  184.  would 
not  have  applied,  and  on  the  whole  this  must  have  been 
treated  as  a  new  and  original  mortgage  liable  to  the 
ad  valorem  duty  of  4Z.  The  act  of  3  G.  4.  c.  117.  has 
however  repealed  that  part  of  the  55  G.  3.  c.  184.,  and 
substituted  the  same  ad  valorem  duty  of  2L  on  the 
transfer  in  respect  of  the  additional  sum,  as  the  exem.p- 
tion  clause  had  already  charged  on  the  new  security  in 
respect  of  the  additional  sum;  and  as  the  ad  valorem 
duty  depends  on  the  sum  secured,  and  not  on  the  value 
or  number  of  the  securities,  and  is  only  to  be  paid  once, 
it  follows  that  the  case  is  the  same  in  effect  as  if  the 
ad  valorem  duty  of  2/.  had  been  charged  on  the  transfer, 
and  afterxairds  the  fee  had  been  conveyed  as  a  further 
security  for  the  whole  sum  of  350/.,  in  which  case  a 

common 
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common  deed  stamp  only  would  have  been  re-  1835. 
quired.  / 

Doe  dem. 

For  these  reasons  we  are  of  opinion  that  the  stamps  Bartley 
are  sufficient,  and  that  the  rule  for  a  nonsuit  must  be  Gkay. 
discharged. 

Rule  discharged  (a). 

(a)  The  same  point  arose  in  a  case  of  JDoe  dem.  Williams  v.  Edwards, 
tried  before  Bolland  B.  at  the  last  assizes  at  Ruthin,\n  which  a  verdict  was 
found  for  the  plaintiff,  and  leave  given  to  move  to  enter  a  nonsuit,  if  the 
Court  should  think  the  stamps  insufficient.  Dunn  moved  accordingly,  in 
this  term  {April  22d,  before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js.),  and  the  Court  took  time  to  consider.  On  the  last  day  of 
the  term,  Lord  Denman  C.  J.  said  that  this  case  must  follow  the  event 
of  Doe  dem.  Bartley  v.  Gray.    Rule  refused. 


Roper  against  Holland, 


Monday, 
April  27th. 


J^EBT  for  money  had  and  I'eceived,  and  on  an  ac- 
count stated.    Plea,  nil  debet.    On  the  trial  before 
Patteson  J.,  at  the  Worcester  Spring  assizes  1834,  it 


Defendant  held 
land  in  trust  to 
receive  the 
rents  and  pay 
50^.  half-yearly 

appeared  that  the  defendant  was  mortgagee  in  possession  wifel^and^he 
of  a  house  and  farm,  upon  certain  trusts,  under  a  deed  ^u^^dnt-'for" 
of  settlement ;  and  that,  in  execution  of  those  trusts,  he  ^^P^'f'  ^^'^'i- 

'         tax,  &c.  to 

received  the  rents  and  profits,  of  which  he  applied  part  plaintiff.  De- 

^  irr         r  fendantleft 

to  the  repairs,  insurance,  land-tax,  and  other  necessary  word  for  piain- 

tiff  at  a  bank, 

expences,  and  paid,  half-yearly,  50Z.  to  the  plaintiff's  where  he  had 

been  accus- 
tomed to  pay 
in  such  residue 
to  plaintiff's 
use,  that  he 

would  pay  plaintiff  \0l.  on  his  giving  defendant  a  receipt  for  2*11.  •  plaintifi' did  not  offer  the 
receipt,  and  the  10^.  not  being  paid,  he  sued  defendant  for  it  as  money  had  and  received, 
and  on  an  account  stated.  Defendant  offered  to  prove  that,  at  the  time  of  his  proposal  to 
pay  10/.,  he  had  laid  out  more  than  211.  in  repairs,  but  the  evidence  was  rejected.  Plaintiff 
having  obtained  a  verdict  for  10/.,  and  defendant  moving  to  enter  a  nonsuit: 

Held  that,  upon  the  evidence,  defendant  might  be  taken  to  have  admitted  a  balance  of 
10/.  in  his  hands  to  plaintiff's  use;  and  if  so,  that  he  could  not,  in  defence,  either  set  up 
his  character  of  trustee,  or  offer  evidence  to  shew  that  the  balance  did  not  exist. 


wife,  and  the  rest  to  the  plaintiff.  The  clerk  of  a  bank 
at  which  the  defendant  had  several  times  made  payments 


H  2 


on 
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1835.      on  the  above  account  to  the  plaintiff's  use,  stated  as 

follows  :  —  "In  the  early  part  of  November  I  proposed 

against  to  pay  the  plaintiff  between  10/.  and  12/.,  on  his  giving 
Holland. 

me  a  receipt  for  27/.  I  was  directed  to  do  this  by  the 
defendant."  The  clerk  had,  on  former  occasions,  taken 
receipts  from  the  plaintiff  for  such  payments,  and  handed 
them  to  the  defendant.  The  tenant  also  stated  that, 
after  he  paid  the  defendant  his  last  Michaelmas  rent,  the 
latter  said  that  he  should  pay  the  plaintiff  money  (not 
saying  how  much),  if  he  chose  to  have  it,  though  he, 
the  defendant,  had  laid  out  more  in  repairs.  It  did  not 
appear  that  the  plaintiff  offered  any  receipt,  and  the  10/. 
was  not  paid  him.  The  counsel  for  the  defendant  urged 
that  he,  being  a  trustee,  was  not  liable  at  law  for  the 
10/. ;  and  they  also  proposed  to  give  evidence  of  repairs 
done  to  an  amount  exceeding  27/.,  and  to  which  the 
sum  now  demanded  was  applicable.  The  learned  Judge 
thought  that  the  payment  into  the  bank,  with  the  di- 
rection proved  to  have  been  given  to  the  clerk,  pre- 
cluded the  defendant  from  insisting  on  his  character  of 
trustee,  or  from  offering  evidence  of  repairs  in  reduction 
of  the  plaintiff's  demand.  He  gave  leave,  however,  to 
move  to  enter  a  nonsuit,  and  the  plaintiff  had  a  verdict 
for  10/.  A  rule  nisi  was  obtained  for  entering  a  non- 
suit, in  Easter  term  1834. 

Ludlow  Serjt.  and  Godson  now  shewed  cause.  The 
defendant  having  received  this  money,  and  acknowledged 
that  he  had  it  ready  to  pay  over,  and  having  actually 
directed  the  banker's  clerk  to  pay  it  on  his  behalf  to  the 
plaintiff,  cannot  now  deny  that  he  has  received  it  to 
the  plaintiff's  use,  or  send  the  plaintiff  into  a  court  of 
equity  to  recover  it  against  him  as  trustee.    It  is  true, 

the 
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the  offer  to  pay  was  accompanied  by  the  demand  of  a 
receipt,  but  the  evidence  clearly  shewed  that  the  de- 
fendant's duty,  as  trustee,  was  at  an  end  as  to  the  par- 
ticular sum,  and  that  he  held  himself  accountable  for  it 
to  the  plaintiff. 

R.  V.  Richards,  contra.  The  rule  is,  that  a  balance 
of  money  received,  and  to  be  accounted  for,  by  a  trustee, 
cannot  be  sued  for  at  law  by  the  party  entitled,  unless 
such  balance  has  been  specifically  adjusted,  in  which 
case  it  may  become  the  subject  of  a  count  for  money 
had  and  received,  or  upon  an  account  stated ;  Case  v. 
Roberts  {a).  [hoYd  Deiiman  C.J.  The  law  is  clear;  if 
this  was  an  open  account,  it  was  a  trust  account.]  The 
whole  effect  of  the  evidence  was  that,  at  the  time  in 
question,  the  defendant  said  that  he  was  willing  to  pay 
the  plaintiff  10/.  if  he  would  give  him  a  receipt  for  27L; 
that  did  not  shew  that  the  defendant  actually  had  a  ba- 
lance of  10/.  ready  to  pay  over.  To  make  it  clear  that 
he  had  not  such  a  balance,  he  could  have  proved  that 
he  had  laid  out  the  sums  of  lOL  and  17/.  in  repairs; 
and  that  evidence  should  have  been  admitted.  The 
meaning  of  the  defendant's  language  was :  —  "I  am 
willing  to  pay  this  party  some  money ;  he  cannot  claim 
any,  but  I  am  ready  to  accommodate  him.  If,  however, 
he  stands  upon  his  right,  I  can  shew  that  I  have  paid 
more  for  repairs  than  any  sum  he  can  claim." 

Lord  Denman  C.  J.  The  defendant,  as  trustee  of 
this  property,  was  bound  to  pay  out  of  the  half-yearly 
rent  50/.  to  the  plaintiff's  wife,  and  the  residue  (after 


1835. 


Roper 
against 
Holland. 


(a)  Holt's  N.  P.  C.  500. 
H  3 


making 
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Holland. 


1835.  making  the  necessary  deductions)  to  the  plaintiff.  He 
says  to  a  witness,  "  I  am  willing  to  pay  the  husband 
against  lOL,  if  he  will  give  me  credit  for  repairs  by  a  receipt 
for  27/."  A  difficulty  seems  to  have  been  raised  as  to 
that,  and  the  payment  was  not  made.  Then  the  ques- 
tion is,  whether  this  lOZ.  was  such  a  balance  as  could 
be  recovered  in  the  present  action  ?  It  appears  to  me 
that  the  defendant  has  stated  his  account  for  himself. 
The  question  of  fact  was,  what  the  defendant's  intention 
was  in  expressing  himself  as  he  did.  What  the  real 
state  of  the  account  may  have  been  is  immaterial.  The 
rule  must  be  discharged. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
defendant,  by  what  he  said,  admitted  that  he  had  10/. 
in  hand,  and  appropriated  it  to  the  plaintiff's  use.  He 
cannot  then  avail  himself  of  his  character  of  trustee. 


Coleridge  J.  concurred. 


Patteson  J.  If  the  message  given  through  the 
clerk  had  been,  "  Mr.  Holland  is  willing  to  let  you 
have  10/.,  but  you  have  no  right  to  it,"  the  case  would 
have  been  different. 

Rule  discharged  («). 

(a)  See  Remon  v.  Hayward,  2  A,  ^  E.  666. 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


103 


1835. 


Pateshall  aminst  Tranter.  Monday, 

°  Aiml  27th. 

ASSUMPSIT  on  the  warranty  of  a  horse.    There  The  buyer  of 
were  special  counts  on  the  contract,  and  indebitatus  ranted  sound 
counts  for  the  value  of  the  horse.    On  the  trial  before  ^s^ciariction 
ParkZ,  at  the  Hereford  Spring  assizes,  1834,  it  ap-  fo^Tbiwhof 
peared  that,  in  November  1832,  the  plaintiff  bouoht  the  the  warranty, 

^  '  '  r  &  though  he 

horse,  warranted  sound,  of  the  defendant,  who  was  a  never  returned 

the  horse,  and 

grocer :  that  the  horse,  when  bought,  was  in  bad  con-  though  he 

T.  T  .,|.        ,         p        ,  ..         p  neglected  to 

dition,  and  requu'ed  physic  :  that  alter  the  expiration  or  inform  the 
two  months  he  was  tried  in  a  carriage,  and  found  unfit  the^unsound- 
for  work;  a  farrier  was  then  sent  for,  and  various  re-  JJ^^oofhs afteTit 
medies  administered  for  three  months.  The  horse  was  was  discovered, 
found  to  be  paralysed  in  the  spine,  and  it  was  not  dis- 
puted, in  argument  on  the  motion  for  a  new  trial,  that 
this  unsoundness  existed  at  the  time  of  the  sale.  In  July 
1833,  the  plaintiff  sent  a  message  to  the  defendant,  in- 
forming him  that  the  horse  was  unsound,  enquiring  what 
the  defendant  wished  the  plaintifl'  to  do,  and  stating 
that  the  plaintiff  would  send  the  horse  back.  The 
defendant  refused  to  take  him.  No  reason  was  given 
(except  by  the  above  evidence)  for  the  delay  in  apply- 
ing to  the  defendant,  and  it  appeared  that,  between  the 
time  of  the  purchase  and  that  of  sending  the  message, 
the  plaintiff  had  frequently  passed  the  defendant's  house, 
but  had  not  called  there.  The  learned  Judge  was  of 
opinion  that  the  plaintiff,  in  order  to  insist  upon  the 
breach  of  warranty,  ought  to  have  returned  the  horse 
at  the  earliest  opportunity  after  discovering  the  unsound- 
ness ;  more  especially  as  the  defendant,  from  the  nature 

H  4  of 
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1835.  of  his  business,  was  probably  unacquainted  with  horses: 
^  and  that  the  horse  had  been  detained  for  a  time  which 

Pateshall 

against       was  clearly  unreasonable  under  the  circumstances.  He 

Thanter. 

therefore  directed  a  nonsuit.  Ludlow  Serjt.  in  Easter 
term  1834-  [April  17th)  moved  for  a  new  trial,  and  re- 
ferred to  Fielder  v.  Starkin  (a),  and  Casxvell  v.  Coare  (b). 
\_Parke  J.  According  to  the  judgment  of  this  Court  in 
Street  v.  Blay  {c\  the  purchaser  of  a  specific  chattel, 
having  accepted  it,  not  only  is  not  bound  to  return  it  on 
a  failure  of  warranty,  but  cannot  do  so.]  A  rule  nisi 
having  been  granted, 

F,  V,  Lee  now  shewed  cause.  The  question  is, 
whether  Fielder  v.  Starkin  (a)  is  not  overruled,  or  at 
least  qualified,  by  subsequent  cases.  Lord  Lough- 
borough there  held  that,  if  a  horse  sold  with  Warranty 
of  soundness  be  proved  to  have  been  unsound  at  the 
time  of  sale,  it  is  not  necessary,  for  maintaining  an 
action  on  the  warranty,  that  he  should  be  returned 
to  the  seller.  But  in  Adam  y,  Richards  [d)  the  Court 
of  Common  Pleas  said  that,  "  where  there  was  an 
agreement  to  take  a  horse  back,  if  on  trial  he  should  be 
found  faulty,  though  it  were  accompanied  with  an  ex- 
press warranty,  it  was  incumbent  on  the  purchaser  to 
return  the  horse  as  soon  as  the  faults  were  discovered." 
That  qualifies  the  proposition  laid  down  by  Lord 
Loughborough^  in  Fielder  v.  Starkin  («),  that  "  no  length 
of  time  elapsed  after  the  sale  will  alter  the  nature  of 
a  contract  originally  false."  There  is  not,  for  the 
present  purpose,  any  essential  distinction  between  a 
warranty  with  an  agreement  to  take  the  horse  back  if 

(fl)  \  H.  JBlll.  (b)  1  Taunt.  566. 

(c)  2jB.  <^  Ad,  460.  (d)  2  H.  Bl,  SU. 

found 
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found  faulty,  and  a  warranty  without  such  agreement.  1835. 
In  each  case  there  ought  to  be  a  return  in  reasonable  _ 

Pateshali. 

time.    In  Street  v.  Blai^  {a)  ParJce  J.  says,  "  According  against 

Tranter. 

to  the  general  rules  on  the  subject  of  warranty,  a  vendee 
is  bound  to  return  the  article  as  soon  as  he  discovers  the 
unsoundness."  [Lord  Denman  C.  J.  That  is  in  cases 
where  he  is  bound  to  return  it.]  The  present  case 
comes  within  the  principle  of  those  in  which  it  has  been 
held,  that  a  purchaser  of  goods  under  a  contract  that 
they  shall  be  of  a  particular  description  cannot  reject 
them,  if  he  has  disposed  of  them  as  his  own,  or  detained 
them  more  than  a  reasonable  time ;  Parlcer  v.  Palmer  (Z>), 
OJcell  V.  Smith  (c).  [Lord  Denman  C.  J.  Is  it  not  for  a 
jury  to  say  what  is  a  reasonable  time  under  the  cir- 
cumstances of  the  case  ?  ]  There  may  be  so  clear  a 
case  that  the  judge  ought  not  to  leave  it  to  the  jury. 
In  Hunt  V.  Silk  {d)  it  is  said,  that  where  a  contract  is  to 
be  rescinded,  it  must  be  rescinded  altogether,  "  and  the 
parties  put  in  statu  quo.''  Here  the  plaintiff,  by  re- 
turning the  horse  at  the  time  when  he  offered  to  do  so, 
could  not  have  put  the  seller  in  as  good  a  situation  as 
he  was  in  at  the  time  of  the  sale. 

Ludlow  Serjt.  and  R.  V.  Richards,  contra.  In  Gom^ 
pertz  V.  Denton  (e)  the  doctrine  of  Street  v.  Blay  (g),  as 
to  the  rejection  of  articles  purchased,  on  a  failure  of 
warranty,  was  recognized  by  the  Court  of  Exchequer; 
and  Bayley  B.,  adverting  to  the  latter  case,  said,  it  is 
"  there  laid  down,  that  a  purchaser  has  no  right  to 
return  the  article,  unless  there  has  been  a  condition  in 

{a)  ^  B.  ^  Ad.       .  (b)  4B.  4;Jld.3S7. 

(d)  1  Stark.  N.  P.  a  107.  (rf)  5  East,  449. 

(e)  1  Cro.  ^  M.  207.  (g)  2B.^  Ad.  456. 

the 
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1835.      the  original  contract  authorizing  the  return,  or  the 
vendor  has  subsequently  consented  to  rescind  the  con- 

Pateshall 

against       tract,  or  unless  the  case  turn  out  to  be  one  of  fraud." 

Tranter. 

Here  the  plaintiff  at  the  trial  proceeded  entirely  on 
the  breach  of  contract,  and  did  not  rely  upon  the  counts 
which  supposed  a  contract  rescinded. 

Per  curiam  (a).    We  think  that  Fielder  v.  StarJdn  {b) 
is  not  overruled.    The  rule  must  be  absolute. 

Rule  absolute. 

(a)  Lord  Denman  C.  J.,  Littledale,  Paiteson,  and  Coleridge  Js. 
(6)  1       JSl.  17. 


Apriilsth.  Philpott  agaiust  Elizabeth  Kelley. 

To  an  action  of  ^PROVER  for  port  wine,  bottles,  casks,  &c.    Pleas  : 

trover  for  wine«  ,  ... 

commenced,  Not  guilty,  and  the  Statute  of  Limitations.  Issues 

the^strtute^f  thereon.  At  the  trial  before  Lord  Lyndhurst  C.  B.,  at 
wTs  pleaded  Spring  assizes  for  Kent,  1834,  one  Croasdill,  son-in- 

The  wine,  in 

pipe,  had  been  deposited  by  C.  for  the  plaintiff,  in  the  defendant's  cellar,  by  her  leave. 
C.  became  bankrupt,  and,  his  assignees  claiming  the  wine,  the  plaintiff's  solicitors  warned 
the  defendant,  by  letter,  in  December  1826,  not  to  give  it  up  to  any  person  unauthorised  by 
them.  The  defendant  kept  the  wine,  and  bottled  part  of  it  at,  or  soon  after,  the  end  of 
1826,  at  which  time  it  was  becoming  injured  by  remaining  in  the  wood.  Afterwards,  but 
it  did  not  appear  when,  she  consumed  part  of  the  wine  so  bottled.  In  November  1827, 
the  plaintiff's  solicitors  again  wrote  to  the  defenduat,  saying  that  they  were  instructed  to 
proceed  at  law  against  her,  and  referring  to  a  demand  of  the  wine,  stated  in  the  letter  to 
have  been  made  upon  her  by  them  in  the  preceding  March,  but  of  which  there  was  no 
further  evidence.  They  also  offered  to  indemnify  her  against  the  claim  of  any  other  per- 
son, if  she  would  deliver  the  wine  within  a  week ;  in  default  of  which  they  stated  that 
the  proceedings  would  be  commenced.  The  application  was  not  noticed.  A  subsequent 
demand  and  refusal  were  proved.     The  jury  having  found  for  the  plaintiff : 

Held,  on  motion  to  enter  a  nonsuit,  that  on  this  evidence  the  jury  were  not  bound  to 
conclude  either  that  there  had  been  a  demand  and  refusal  more  than  six  years  before  action 
brought :  or  that  the  defendant  had  bottled  the  wine  with  intent  to  convert  it  to  her 
own  use, 

Semble,  by  Patteson  and  Coleridge  J s.y  that  if  a  bailee  of  wine  draws  off  and  converts 
part  of  it  without  the  owner's  knowledge,  and  at  the  end  of  six  years  is  sued  in  trover  for 
the  whole  quantity,  he  cannot  set  up  his  conversion  of  part  as  a  conversion  of  the  whole,  to 
support  a  plea  of  the  Statute  of  Limitations, 

law 
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law  of  the  defendant,  was  called  on  behalf  of  the  plain-  1835. 
tiff,  and  stated  that  in  1825  he  took  charge  of  a  pipe  of  " 

"  *  Philpott 

port  wine  for  the  plaintiff,  to  whom  it  belonged,  and  against 
placed  it  in  the  defendant's  cellar  by  her  leave.  Some 
proof  was  given  that  he  at  that  time  asked  her  to  take 
part  of  it  on  her  own  account.  It  appeared  further, 
that,  in  November  1826,  a  commission  of  bankrupt 
issued  against  Croasdill,  founded  on  acts  of  bankruptcy 
committed  during  that  year,  and  an  assignment  was 
executed  on  the  6th  of  December  1826.  Before  Christ- 
mas the  wine  was  claimed  of  the  defendant  by  the 
assignees,  but  she  refused  to  deliver  it.  Messrs.  Brooks 
and  Co.,  solicitors  for  the  plaintiff,  wrote  the  following 
letter  to  the  defendant,  dated  the  26th  December  1826: 

"  Madam, — We  are  informed  by  Mr.  Philpott  that  a 
pipe  of  port  wine,  purchased  and  paid  for  by  him,  and 
in  your  custody,  has  been  applied  for  under  the  pretence 
that  it  belongs  to  the  assignees  of  Croasdill,  who  has  been 
declared  a  bankrupt.  We,  therefore,  as  solicitors  for 
Mr.  Philpott,  give  you  notice  not  to  part  with  the  same 
to  any  one  but  such  person  as  shall  be  duly  authorised 
to  receive  the  same  by  Mr.  Philpott,  or  by  us  as  his 
solicitors.'' 

The  defendant  did  not  give  up  the  wine,  and  in  De- 
cember 1826,  or  January  1827  (more  than  six  years 
before  this  action  was  commenced)  she  bottled  part  of 
it,  which  she  afterwards  used,  but  at  what  time  did  not 
appear.  The  wine  was  then  becoming  deteriorated  by 
remaining  in  the  wood.  On  the  2 2d  of  November  1827, 
Messrs.  Brooks  and  Co.  wrote  to  the  defendant  as  fol- 
lows :  — 

"  Madam, — Mr.  Philpott  of  Canterbury  has  instructed 
us  to  commence  the  necessary  proceedings  for  the  re- 
covery of  the  pipe  of  port  wine,  which  for  his  conve- 
nience 
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1835.      nience  v;as  placed  in  your  cellar,  and  was  demanded  of 
you  so  lonff  aso  as  the  12th  oi'  March  last:  but  as  Mr« 

Philpott       J  &  & 

against  PJiUpott  lias  no  wish  to  put  you  to  any  unnecessary 
Kelley. 

inconvenience  or  expence,  we  have  to  propose  to  you, 
that  in  case  you  will  deliver  up  the  same  to  him  within 
a  week  from  the  present  time,  he  will  indemnify  you 
against  any  claim  that  might  hereafter  be  set  up  by  any 
other  person  to  the  same;  and  as  the  matter  cannot  be 
allowed  to  remain  any  longer  unsettled,  we  shall  com- 
mence proceedings  against  you  without  further  notice, 
unless  the  same  is  delivered  within  the  time  above 
stated*" 

This  application  was  not  attended  to.  In  April  1833 
the  plaintiff  formally  demanded  the  wine  of  the  defend- 
ant, with  the  consent  of  the  assignees,  but  it  was  not 
given  up.  The  present  action  was  commenced  on  the 
18th  of  October  1833.  The  letters,  and  the  bottling  and 
consumption  of  the  wine  were  proved  at  the  trial  by 
the  defendant,  who  contended,  that  a  cause  of  action 
had  accrued  more  than  six  years  before  the  commence- 
ment of  the  suit ;  for  that,  in  the  first  place,  the 
bottling  of  the  wine  was  a  conversion ;  and,  secondly, 
the  letters  shewed  a  demand  and  refusal  more  than  six 
years  before  October  1833.  The  Lord  Chief  Baron 
left  the  case  to  the  jury,  reserving  leave  to  the  defendant 
to  move  to  enter  a  nonsuit,  if  the  Court  should  think 
that  the  facts  proved  entitled  her  to  it:  and  the  plaintiff 
had  a  verdict.  A  rule  nisi  was  obtained,  in  the  next 
ternij  for  entering  a  nonsuit,  against  which 

SpanJcie  Serjt.,  and  Channell  now  shewed  cause.  There 
Was  a  clear  demand  and  refusal  in  April  1833,  but  the 
answer  attempted  is,  first,  that  there  had  already  been 
a  demand  and  refusal,  and  that  more  than  six  years 

before 
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before  the  commencement  of  the  action.  But  in  Decern-  1835. 
her  1826,  when  Messrs. -Sroo/«  and  Co.  wrote  their  first  ~ 

Philpott 

letter,  the  assignees  had  at  least  a  probable  claim  to  the  against 
wine,  and  the  letter  then  written  was  not  a  demand,  but 
only  a  notice  not  to  part  with  the  property  to  any  per- 
son not  authorised  by  the  plaintiff.  Non-delivery  of 
the  wine,  upon  such  a  letter,  could  not  be  evidence  of  a 
conversion.  The  letter  of  November  1827  was  within  the 
six  years ;  but  it  is  relied  upon  as  shewing  a  previous 
demand  and  refusal.  Supposing,  however,  that  the 
letter  did  shew  some  previous  demand,  there  is  no  evi- 
dence what  its  nature  was,  nor  of  the  circumstances 
which  followed.  It  does  not  appear  that  the  wine  was 
ever  sent  for,  and  the  defendant  was  not  bound  to  send 
it.  She  may  never  have  refused  to  deliver  it ;  but  may 
have  kept  it  merely  in  order  to  make  the  necessary  en- 
quiries. To  shew  a  conversion,  there  must  be  such  a 
refusal  as  implies  an  independent  assertion  of  property 
in  the  person  refusing ;  not  that  qualified  denial  which 
merely  operates  in  delay  of  the  claim.  Instances  of  the 
latter  kind  are  given  in  2  Starkie  on  Evidence ,  p.  843., 
2d  ed.  Then,  secondly,  it  is  said  that  there  was  an 
actual  conversion  by  the  bottling,  followed  by  consump- 
tion, of  the  wine.  But  it  does  not  appear  when  the 
wine  was  drunk ;  and  there  is  no  ground  to  assume  that 
the  bottling  was  done  as  an  act  of  ownership.  It  may 
have  been  necessary  for  the  preservation  of  the  wine. 
And  it  was  an  act  done  without  the  knowledge  of  the 
plaintiff.  It  is  true  that  the  plaintiff's  want  of  know- 
ledge has  been  held  to  make  no  difference  in  an  action 
of  trover,  to  which  the  statute  was  pleaded ;  Granger  v. 
George  {a)  •,  but  that  has  been  in  the  absence  of  fraud. 

(a)  SB.^C.  149. 

It 
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1835.  It  was  admitted  by  Lord  Mansfield,  in  Bree  v.  Holhech  («), 
that  there  may  be  cases  which  fraud  will  take  out  of  the 

Philpott 

against  Statute  of  Limitations :  and  the  courts,  in  deciding  sub- 
sequent  cases,  have  not  interfered  with  that  position. 
\_Patteson  J.  Although  there  may  have  been  fraud  in 
the  act  done  by  a  defendant,  is  that  sufficient  unless 
there  was  fraud  used  to  prevent  the  plaintiff's  earlier 
knowledge  of  the  act  ?  Howell  v.  Young  (h).  Coleridge  J. 
In  Brown  v.  Howard  {c\  Dallas  C.  J.  seems  to  consider 
that  fraud  in  the  act  itself  would  be  sufficient.] 

Thesiger  and  Piatt,  contra.  The  letter  of  November 
1827,  and  the  defendant's  omission  to  answer  it,  joined 
to  the  fact  of  her  having  previously  bottled  off  a  part  of 
the  wine,  were  evidence  of  a  conversion  by  her  more 
than  six  years  before  action  brought.  Any  claim  on 
the  part  of  the  assignees  to  which  she  might  have  paid 
attention  was  disposed  of  by  the  letter  of  December  1826; 
and  then  the  letter  of  November  1827  shews  that  there 
had  been  a  previous  demand  of  the  wine  on  the  plain- 
tiff's behalf,  and  that,  at  the  time  of  that  demand,  the 
defendant  was  refusing  to  give  it  up.  It  is  not  necessary 
to  a  case  of  conversion,  that  there  should  be  direct 
proof  of  a  demand  and  refusal;  circumstances  may 
raise  a  presumption  of  them ;  Topham  v.  Braddich  {d), 
Watlcins  v.  Woolley.  {e)  \_Patteson  J.  Are  we  to  pre- 
sume a  refusal  in  favour  of  a  person  who  sets  up  her 
own  wrongful  act?  The  offer  of  indemnity  shews  that 
the  refusal,  if  there  had  been  one,  had  been  qualified  by 
reference  to  the  supposed  right  of  the  assignees ;  and  if 

(a)  2  Dovg.  654.  (b)  5  B.  c|-  C.  259. 

(c)  2B.  ^  B,  15.  (d)  1  Taunt.  572. 

{e)  Goiv's  N.  P.  C.  69. 

there 
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there  were  conflicting  claimsj  such  a  refusal  to  deliver  1835. 

to  either  party  was  not  proof  of  a  conversion  (a\  Was 

it  to  be  presumed  that,  between  the  letter  of  1826  and  against 

Kelley. 

the  letter  containing  the  offer  to  indemnify,  there  had 
been  a  positive  refusal  ?]  The  threat  of  legal  proceed- 
ings in  the  last  letter  implies  such  a  refusal.  But,  fur- 
ther, the  bottling  of  part  of  the  wine  was  a  conversion. 
It  is  said  that  that  was  done  to  preserve  it.  But  if  a 
perishable  article  is  deposited  for  safe  custody,  it  is  not 
clear  that  the  bailee  has  a  right,  for  the  sake  of  any 
supposed  benefit  to  the  commodity,  to  exercise  such 
an  act  of  ownership  as  this,  which  even  affects  the 
evidence  of  title.  And  it  is  a  reasonable  question  here, 
whether  or  not  the  intent  was  preservation.  The 
drinking  of  the  wine  afterwards  is  strong  evidence  that 
the  intention  in  bottling  was  to  convert  it.  [Lord 
Denman  C.  J.  That  was  for  the  jury,  and  they  have 
found  otherwise.  As  to  the  bottling,  it  was  the  treat- 
ment to  which  the  wine  was  entitled,  in  whosesoever 
hands  it  was.  Littledale  J.  I  should  not  have  con- 
cluded that  the  bottling  shewed  an  intention  to  convert, 
considering  the  perishable  nature  of  the  commodity.  Pat- 
teson  J.  It  is  consistent  with  the  evidence,  that  it  may 
have  been  done  by  consent  of  all  the  parties  claiming.] 
In  Richardson  v.  Atkinson  [b)  it  was  held,  that  drawing 
off  part  of  the  liquor  was  a  conversion  of  the  whole. 
[Patfeson  J.  There  the  defendant  filled  up  the  vessel 
with  water.  It  cannot  be  contended,  that  if  a  bailee 
dravvs  off  part  of  a  butt  of  wine,  a  perfect  cause  of 
action  arises  in  respect  of  the  whole.    Such  a  coa- 

(a)  As  to  the  case  of  an  unqualified  refusal  by  a  bailee  to  one  of  such 
conflicting  parties,  see  Wilson  v,  Anderton,  I  B.  ^  Ad.  450. 
(6)  I  Stra.  576. 

,  structive 
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1835.      structive  conversion  is  monstrous.    And  at  all  events 
the  wrongdoer  cannot  set  it  up.     Coleridge  J.  referred 

Philpott 

against  to  Stsoayti  V.  Stephens  {a).  ]  To  hold  that  a  defendant 
in  trover  could  not  set  up  his  own  wrongful  act  under  a 
plea  of  the  Statute  of  Limitations,  would  repeal  the 
statute  as  to  this  form  of  action.  In  Clendon  v.  Dinne- 
ford  {b),  where  the  defendant  had  obtained  letters  and 
two  books  belonging  to  the  plaintiff,  and,  upon  demand, 
gave  up  the  letters  and  one  book,  but  kept  the  other, 
it  was  held  that  the  plaintiff  might  recover  for  a  conver- 
sion of  the  whole.  \_Littledale  J.  There  the  question 
arose  on  a  demand  and  refusal.  Patteson  J.  A  conver- 
sion of  part  may,  as  against  the  wrongdoer,  be  a  con- 
version of  the  whole,  but  it  does  not  follow  that  he  may 
set  it  up  as  such.  And  in  that  case  it  would  have  been 
different  if  the  defendant  had  merely  destroyed  one  of 
the  books.]  The  question  in  such  cases  is,  whether  a 
defendant's  treatment  of  part  of  the  property  has  been 
such  as  amounts  to  a  conversion  of  all.  If  a  bailee  has  a 
butt  of  wine,  and  offers  to  deliver  all  of  it  to  the  owner, 
except  five  gallons,  he  may  be  sued  for  a  conversion  of 
the  whole  butt. 

Lord  Denman  C.  J.  I  think  it  was  not  proved  in 
this  case  that  there  had  been  a  conversion  more  than  six 
years  before  the  action  was  brought.  There  was, 
indeed,  some  evidence  of  facts  upon  which  an  action 
might  have  been  commenced  earlier;  whether  a  jury 
would  have  found  for  the  plaintiff  upon  that  evidence  or 
not,  I  cannot  say,  but  it  would  not  have  been  satisfactory 
to  me.  It  appears  that,  on  the  bankruptcy  of  the  person 


(a)  Cro,  Car.  245.  333. 


(6)  5  Gar.  ^  P.  13. 

who 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


113 


who  deposited  this  wine,  there  were  two  parties  who  1835. 
claimed  it.     The  first  evidence  which  the  defendant  " 

Philpott 

gives  of  her  own  wrongful  conversion  is  a  letter  of  the  against 

Kellev. 

22d  of  November  1827,  speaking  of  a  refusal  given  by 
her  to  a  demand  made  in  the  preceding  March,  If 
that  demand  was  by  letter,  the  letter  may  be  supposed 
to  have  been  in  the  defendant's  possession;  but  she 
did  not  produce  it.  And  there  was  no  evidence  when 
the  refusal,  if  there  was  one,  was  sent;  it  may  have 
been  the  very  day  before  the  letter  of  the  22d  of  No- 
vember was  written.  In  the  early  part  of  the  proceed- 
ings it  is  evident  that  the  defendant  considered  herself 
as  balancing  between  two  claims  adverse  to  each  other. 
The  circumstance  of  the  wine  having  been  bottled  was 
one  upon  which  the  jury  were  to  put  their  own  con- 
struction ;  they  have  done  so,  and  I  think  rightly.  The 
question  was  merely  one  of  fact. 

LiTTLEDALE  J.  I  think  there  was  no  evidence  of  a 
conversion  at  the  distance  of  time  alleged  by  the  de- 
fendant. When  the  first  demand  is  supposed  to  have 
been  made,  she  appears  to  have  been  ignorant  who  was 
the  party  entitled;  and  it  is  not  shewn  that  she  gave 
any  refusal  as  against  the  plaintiff.  As  to  the  bottling, 
there  is  no  evidence  who  directed  that  to  be  done ;  but 
it  appears  that  the  wine  was  deteriorated  by  being  kept 
in  the  wood ;  and  the  most  obvious  inference  from  the 
facts  would  be,  that  the  plaintiff,  for  whom  it  was 
deposited,  himself  desired  that  it  should  be  bottled. 
This,  however,  being  done,  some  of  the  wine  was  after- 
wards consumed ;  but  at  what  time  that  happened  does 
not  appear ;  and  the  fact,  I  think,  is  not  available  to 
shew  that  the  bottling  was  in  itself  an  act  of  ownership 

Vol.  in.  I  amountmg 
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amounting  to  a  conversion.  It  was  not  such  an  act, 
if  done  by  the  direction  of  the  party  depositing,  or  if 
done  for  the  best,  with  a  view  to  preservation.  The 
demand  in  November  1827  refers  to  a  previous  one  in 
March  in  the  same  year ;  but  at  that  time  two  parties 
were  alleging  a  title  to  the  wine ;  if  there  was  a  refusal 
then,  it  does  not  shew  that  the  defendant  herself  claimed 
to  keep  it.  All  that  passed  at  that  time  may  have  been, 
that  she  may  have  said,  "  I  will  take  care  that  the  wine 
does  not  go  out  of  my  cellar,"  without,  however,  giving 
any  absolute  refusal  to  either  party.  But,  in  fact,  we 
are  in  the  dark  as  to  this  part  of  the  case.  I  think  the 
rule  ought  to  be  discharged. 

Patteson  J.  The  plaintiff  makes  a  prim^  facie  case 
by  the  demand  in  1833 :  but  the  Statute  of  Limitations 
being  pleaded,  the  defendant  has  to  prove  a  conversion 
more  than  six  years  before  the  commencement  of  his 
action.  A  case  of  Swayn  v.  Stephens  [a)  was  cited  by 
my  brother  Coleridge^  in  which,  although  the  defendant 
had  actually  sold  the  ship  for  which  the  action  was 
brought,  more  than  six  years  before,  the  Court  pre- 
sumed, in  favour  of  the  plaintiff  (who  had  been  una- 
ble to  sue  the  defendant  by  reason  of  his  remaining 
abroad),  that  the  ship  had  come  to  the  defendant's 
hands  a  second  time,  and  been  converted  anew.  That 
decision  was  against  the  opinion  of  one  of  the  Judges, 
and  savours  of  subtlety;  if  such  a  question  arose  now, 
I  should  doubt  if  it  would  be  decided  in  the  same  man- 
ner. The  attempt  here  is  to  establish  a  conversion  in 
two  ways.   First,  by  a  demand  and  refusal ;  but  in  that 

(a)  Cro.  Car.  245.  333. 

I  think 


1835. 


Philpott 
against 
Kelley. 


Kellet. 
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I  think  the  plaintiff  fails.    It  is  said  that,  from  the  con-  1835. 
struction  to  be  put  upon  the  letter  of  Notemher  1827? 

Philpott 

a  previous  refusal  is  to  be  inferred.  That  was  for  the  against 
jury ;  and  if  the  point  was  not  distinctly  put  to  them, 
and  we  are  to  place  ourselves  in  the  situation  of  a  jury, 
I  should  say  that  a  different  construction  was  the  more 
reasonable  one.  The  assignees  at  first  claimed  the  wine. 
The  defendant  was  ordered  by  the  plaintiff  not  to  de- 
liver it  to  them.  The  fair  presumption  then,  is,  that 
she  retained  it  only  till  the  rights  of  parties  should  be 
established.  What  the  demand  was,  which  is  said  to 
have  been  made  in  March,  or  how  it  was  answered,  is 
not  shewn  by  the  evidence.  The  threat  in  the  letter 
of  November  ]  827,  that  proceedings  will  be  taken  against 
the  defendant,  may  prove  that  the  attorney  thought 
there  had  been  a  demand  and  refusal ;  but  the  offer  of 
an  indemnity  shews  that  the  assignees  w^ere  supposed 
still  to  keep  up  a  claim,  and  supports  the  inference  that 
the  defendant  was  at  that  time  holding  the  property  only 
till  the  rights  of  the  claimants  should  be  ascertained. 
1  do  not  say,  under  these  circumstances,  that  there  may 
not  have  been  a  demand  and  refusal  before  the  com- 
mencement of  the  six  years ;  but  it  was  not  proved,  and 
the  proof  of  it  lay  on  the  defendant. 

Then,  secondly,  it  is  contended  that  the  bottling  of 
the  wine  was  a  conversion :  and  I  do  not  say  that  it 
would  not  have  been  so,  if  the  defendant  had  clearly- 
done  it  on  her  own  account,  and  adversely  to  the  pro- 
prietor. But  it  appears  to  have  taken  place  just  when 
the  assignees  and  the  plaintiff  were  demanding  the  wine; 
and  it  is  much  more  like  an  act  done  to  preserve  it  until 
the  right  could  be  ascertained,  than  an  exercise  of  own- 
ership. It  is  urged,  however,  that  the  wine  was  after- 
I  2  wards 
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1835.  wards  consumed  by  the  defendant.  But,  in  the  first 
"  place,  there  is  no  proof  when  that  happened,  and  we 

Philpott  ^  ^ 

against  j    are  not  to  make  a  presumption  in  favour  of  a  party 

Kellky. 

setting  up  his  own  wrong.  And,  secondly,  even  if  a  part 
of  the  wine  was  drunk  more  than  six  years  before  the 
commencement  of  the  action,  I  think  that  the  mere 
taking  away  or  destroying  a  part  of  property  which 
remains  in  the  hands  of  a  bailee  is  not  such  a  conver- 
sion that  the  owner  may  sue  in  trover  for  the  whole. 
In  Richardson  v.  AtJcinson  («),  where  part  of  the  liquor 
was  drawn  off,  it  was  held  to  be  a  conversion,  but 
the  defendant  had  filled  the  vessel  up  with  water.  I 
am  not  prepared  to  say  that,  if  a  person  draws  off 
part  of  the  contents  of  a  cask,  and  is  ready  to  deliver 
the  rest,  his  taking  away  such  part  is  necessarily  a  con- 
version of  the  whole.  No  case  has  gone  that  length 
yet.  If  it  were  so  held,  a  person  with  whom  a  cask  of 
liquor  was  deposited,  and  who  wished  to  convert  all  of 
it,  might  draw  off  a  part  of  the  contents,  and,  if  the 
vessel  remained  with  him  for  six  years  afterwards,  refuse 
to  deliver  up  the  rest,  and  set  up  his  conversion  of  a 
part  so  many  years  ago  in  answer  to  an  action  of  trover. 
In  Clendon  v.  Dinneford  {h\  which  has  been  cited,  the 
defendant  had  the  books  and  letters,  which  were  the 
subject  of  the  action,  in  his  possession  when  they  were 
demanded  on  behalf  of  the  plaintiff ;  and  he  refused 
them  to  the  party  making  the  demand,  but  offered  to 
give  them  up  to  another  person  connected  with  the 
plaintiff.  That  person  afterwards  applied,  but  could 
only  obtain  the  letters  and  one  of  the  books,  which  the 
plaintiff,  for  the  sake  of  the  letters,  consented  to  take. 
This  was  not  a  destruction  of  part,  but  a  delivery  of 

(a)  1  Slra,  576.  (5)  5  Car,  4;  P.  13. 

part 
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part  only,  after  a  promise  to  deliver  the  whole.    And  1835. 
if  a  person,  having  in  his  possession  several  things 
belonging  to  another,  all  of  which  it  is  in  his  power  to  against 

Kellet. 

deliver  up,  refuses  to  let  the  owner  have  more  than  a 
part  of  them,  that  may  be  a  conversion ;  but  the  present 
is  a  different  case. 

Coleridge  J.  The  statement  of  the  question  almost 
disposes  of  this  case.  The  burden  of  proof,  upon  the 
plea  of  the  statute,  lay  on  the  defendant ;  and  the  ques- 
tion is,  not  whether,  upon  the  acts  done,  a  jury,  or  this 
Court,  putting  itself  in  the  place  of  a  jury,  would  have 
been  warranted  in  finding  a  conversion,  but  whether  the 
facts  are  so  clear  that  the  Judge  should  have  put  it  to  them 
almost  as  a  conclusion  of  law,  that  a  conversion  was 
proved  ;  or  so  clear  at  all  events  that  they  ought  to  have 
found  a  conversion.  As  to  the  acts  themselves,  the 
bottling,  particularly  when  coupled  with  the  consumption 
of  the  wine  afterwards,  might,  if  it  had  been  ascertained 
when  and  by  whose  direction  the  bottling  took  place,  have 
been  evidence  of  a  conversion  of  the  whole.  But  this 
must  depend  upon  the  circumstances,  and  some  of  those, 
we  know,  lead  to  a  contrary  conclusion  ;  as,  for  instance, 
the  state  of  the  wine  while  remaining  in  the  wood.  The 
drinking  may  have  been  intended  when  the  wine  was 
bottled,  or  may  have  been  thought  of  afterwards  :  that 
was  for  the  jury.  As  to  the  legal  effect  of  the  con- 
sumption of  part  of  the  wine,  I  agree  with  my  brother 
Patteson ;  I  should  be  sorry  if  it  could  ever  be  held 
that  taking  a  part  of  the  property  under  such  circum- 
stances amounted  to  a  conversion  of  the  whole;  that 
the  fraud  so  committed,  and  the  ignorance  of  the  p^rty 
against  whom  it  was  practised,  could  protect  the  wrong- 

l  3  doer 
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18S5.  doer  from  an  action;  and  that  a  person  who  had  been 
  for  a  long  time  the  bailee  of  a  quantity  of  wine,  and 

PhILPOTT  11111.1  1  p  •  . 

against  who  had  drunk  six  dozen,  or  one  dozen,  or  it  six  years 
Kellet.  ^^^^  might  set  that  up  as  a  defence  against  the  claim 
of  the  owner.  I  say  this  as  to  the  law,  but  it  lay  on 
the  defendant  to  make  it  clear  in  fact,  which  it  is 
not,  that  the  wine  had  been  drunk  six  years  before 
the  action  was  brought.  With  respect  to  the  alleged 
demand  and  refusal,  that  would  only  be  evidence  of  a 
conversion ;  and  as  to  the  fact  of  demand  and  refusal, 
we  do  not  know  enough  from  the  case  before  us  to  say 
that  the  conclusion  insisted  upon  for  the  defendant  is 
the  only  proper  one.  There  is  no  ground,  therefore, 
to  disturb  the  verdict. 

Rule  discharged  (a). 

(a)  See  pp.  120,  121.  post. 


Wednesday^  PaRRY  amiTlSt  RoBERTS. 

Aiiril  29th.  ^ 

Plaintiff  em-  ^^SSUMPSIT  for  money  lent,  money  paid,  money 
antf  without  had  and  received,  and  on  an  account  stated.  Plea, 

45Tforhimt7  the  general  issue.  Particular  of  demand,  for  45/., 
x^er^°o/^De-  "  ^^i^^g  money  delivered  by  the  plaintiff  to  the  defend- 
dSiver\t^  anT*^  ^^^^  defendant  to  a  certain  person  at 

afterwards  told  Liverpool,  and  to  whom  the  defendant  did  not  pay  the 

plaintiff  that  ^  ^  ^ 

he  had  lost  it     same."    At  the  trial,  before  Bolland  B.,  at  the  Spring 

in  a  brothel,  .        r      -nj  •      t  •  •  i    i  i  •     •  ^ 

but  would  re-  assizes  lor  Flintshire,  1834,  it  appeared  that  the  plamtifi 
There  was^no  had  requested  the  defendant  to  take  45/.  for  him  to  a 
how^hrio^ss^^   person  at  Liverpool ;  that  the  defendant  received  it  for 

had  happened. 

Plaintiff  sued  defendant  for  451.  had  and  received  to  his  use. 

Held,  that  the  action  lay,  independently  of  the  promise,  defendant  not  having  paid  over 
the  money  or  returned  it  to  plaintiff  :  that  if  a  loss,  in  the  manner  alleged,  had  been  proved, 
the  action  should  have  been  for  gross  negligence,  and  not  for  money  had  and  received ;  but 
that  the  defendant's  assertion  was  not  satisfactory  proof  of  his  own  gross  negligence. 

that 


IN  THE  Fifth  Year  of  WILLIAM  IV.  119 

that  purpose,  gratuitously,  but  did  not  pay  it;  and  that, 
being  questioned  afterwards  on  the  subject,  he  said  he 
had  "  lost  the  money  among  the  whores."  It  was  also 
proved  that  he  had  on  another  occasion  told  the  plaintiff 
he  would  repay  him  the  money  out  of  certain  funds, 
which  he  described.  Upon  this  evidence  it  was  objected 
that  the  plaintiff  could  not  recover  as  for  a  debt,  but 
should  have  declared  specially  for  damage  arising  from 
the  defendant's  gross  negligence.  The  learned  Judge 
gave  leave  to  move  to  enter  a  nonsuit,  and  the  plaintiff 
had  a  verdict  for  4:51.  A  rule  nisi  was  obtained  in  the 
next  term. 

John  Jervis  now  shewed  cause.  It  may  be  taken  as 
proved  that  the  money  was  delivered  to  the  defendant 
for  the  specific  purpose  of  his  paying  it  to  a  particular 
person  at  Liverpool  {a).  He  lost  it,  and  promised  to 
reimburse  the  plaintiff.  The  case  stands  as  if  the  de- 
fendant, after  receiving  the  money  to  pay  over,  had  come 
back  to  the  plaintiff  and  merely  stated  that  he  had  not 
paid  it :  the  account  he  gives  of  the  loss  places  him 
in  no  better  situation.  His  employment  to  carry  the 
money  was  determined  by  his  own  act ;  he  had  omitted 
paying  it  to  the  party  entitled ;  he  had  not  substituted 
himself  for  the  plaintiff  as  debtor  to  that  party ;  and  he 
did  not  return  the  money  to  the  plaintiff.  There  was, 
then,  a  complete  cause  of  action  for  money  had  and 
received,  independently  of  the  promise  to  repay. 

Miller^  contra.  The  case  is,  in  substance,  that  the 
plaintiff  asked  the  defendant  to  carry  a  sum  of  money 


1835. 

Parry 

against 
Roberts. 


(a)  The  purpose  for  which  the  money  was  to  have  been  delivered  to  the 
person  at  Liverpool  did  not  appear  by  the  evidence  as  reported  to  the  Court. 

I  4  for 
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1835.  for  him,  and  deliver  it  to  a  person  at  Liverpool ;  the 
p^^^^  defendant  got  into  loose  company  and  lost  it,  and  then 
against  g^id  would  replace  it.  No  part  of  the  present  de- 
claration  applies  to  such  a  case.  No  debt  has  been 
incurred.  The  ground  of  action  is  negligence,  and  the 
question  whether  or  not  the  defendant  (a  bailee  without 
reward)  was  guilty  of  gross  negligence,  cannot  be  raised 
on  a  count  for  money  had  and  received.  Lightfoot  v. 
O^eed  {a)  shews  that  such  collateral  questions  are  not 
to  be  tried  on  the  money  counts.  Money  had  and 
received  lies  only  for  a  liquidated  sum ;  Harvey  v.  Arch^ 
hold  ib).  As  to  the  subsequent  promise  in  this  case, 
that  was  merely  an  undertaking  to  pay  damages ;  the 
sum  lost  would  be  the  measure  of  those  damages.  [Pat- 
teson  J.  You  must  contend  that,  even  if  the  money  had 
not  been  lost,  but  the  defendant  had  not  chosen  to  re- 
turn it,  the  action  must  have  been  for  not  returning  it, 
and  money  had  and  received  would  not  have  lain.]  If 
the  defendant  had  used  the  money,  it  might*  The  par- 
ticular of  demand  here  shews  that  the  ground  of  action 
is  not  money  had  and  received,  or  an  account  stated. 

Lord  Denman  C.  J.  This  action  is  not  grounded 
upon  the  alleged  gross  negligence.  The  defendant  had 
money  to  pay  for  the  plaintiff,  and  has  not  paid  it. 
The  prima  facie  case,  therefore,  against  him  is,  that  he 
has  it  still  to  pay.  He  is  to  extricate  himself  from  that. 
He  endeavours  to  do  so  by  saying  that  it  is  true  he 
received  the  money,  but  he  has  lost  it  in  such  and  such 
a  manner.    Is  that  sufficient?    The  case  is  something 

{a)  8  Taunt.  268.  Littledale  J.  referred  to  Lindon  v.  HodpeVi  Cowp. 
414. 

{b)  3  B.      C.  626, 

like 
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like  one  which  was  before  us  yesterday  {a).  The  party 
is  clearly  responsible  for  the  money,  but  seeks  to  excuse 
himself  by  saying  that  he  has  lost  it,  and  under  such 
circumstances  that  he  is  only  chargeable  in  an  action 
for  gross  negligence.  H  he  is  to  avail  himself  of  his 
own  wrong  to  defeat  an  action  which  otherwise  would 
lie,  he  must  give  clear  proof  of  it.  His  own  admissions 
are  not  such  proof.  The  promise  made  by  him  to  re- 
imburse the  plaintiff  was  not  wanted  to  render  this 
action  maintainable. 

LiTTLEDALE  J.  The  money  did  not  come  to  the 
defendant's  hands  originally  as  money  had  and  received 
by  him  to  the  plaintiff's  use,  but  as  a  sum  entrusted  to 
him  for  a  specific  purpose.  It  appears  that  that  pur- 
pose was  not  carried  into  effect.  How  did  that  happen  ? 
By  misappropriation  ?  If  so,  money  had  and  received 
would  lie.  But  the  question  is,  whether  that  conclusion 
can  be  come  to.  The  defendant  says  he  lost  the  money 
in  a  brothel.  If  we  believe  that,  the  action  should  have 
been  brought,  not  for  money  had  and  received,  but  for 
negligence.  But  we  are  not  bound  to  believe  the  ex- 
cuse which  he  alleges  ;  and  if  we  do  not,  and  the  rest  of 
the  case  raises  so  much  suspicion  that  the  jury  might 
infer  a  misapplication  of  the  money,  there  cannot  be  a 
new  trial. 

Patteson  J.  It  appears  that  a  sum  of  money  was 
entrusted  to  the  defendant  for  a  particular  purpose,  but 
was  not  applied  by  him  to  that  purpose.  If  the  sum 
remained  in  the  defendant's  hands,  and  the  plaintiff 

(a)  Philpott  V.  Kdley,  ante,  p.  106. 

upon 
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1835.  upon  enquiry  found  that  it  had  not  been  applied,  he 
p^^^^  was  entitled  to  say,  "  Give  me  back  the  money ;  I 
against       countermand  the  direction  to  pay  it:"  and,  if  the  de- 

KOBEKTS* 

fendant  refused,  his  remedy  was  by  action  for  money 
had  and  received.  But  here  the  defendant  says  that 
he  has  not  the  money,  and  the  only  account  he  gives 
of  it  is,  that  he  has  lost  it  in  a  very  negligent  manner. 
I  think  that  it  did  not  lie  in  his  mouth  to  say  that  he 
no  longer  had  the  money  because  he  had  lost  it  in  a 
brothel.    The  verdict,  therefore,  is  right. 

Coleridge  J.  I  agree  that  if  the  ground  of  this 
action  had  been  a  negligent  loss,  money  had  and  re- 
ceived was  not  the  proper  form.  But  the  fallacy  of 
the  defendant's  case  is,  that  he  seeks  to  throw  an  issue 
on  the  plaintiff  where  he  has  no  right  to  do  so.  He 
admits  that  he  has  not  delivered  the  money,  but  says 
he  has  lost  it  in  the  manner  described.  The  plaintiff 
is  entitled  to  say  that  the  money  was  received  to  his 
use,  and  that  the  defendant  is  bound  to  account  for  it. 
The  answer  attempted  by  him  does  not  disturb  the 
plaintiff's  case. 

Rule  discharged. 
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Doe  dem.  Herbert  Herbert  against  John  Thursday, 

ITT  April  30th. 

iHOMAs  and  John  Lewis. 


J^JECTMENT  for  messuages  in  BreclcnocksJiire,   On  Tenant  in  fee 

the  trial  before  Gurney  B.  at  the  Brecknockshire  knd hir^^*^ 

Lent  assizes  1834-,  a  verdict  was  found  for  the  plaintiflf^  and  assis n= '  for 

with  leave  reserved  to  move  to  enter  a  verdict  for  the  ^l^^: "  ^l^^ 

the  intention 

defendants.    In  Easter  term  last  John  Evans  obtained  a  *hat  she  may 

enjoy  the  same 

rule  accordingly.  Several  questions  arose  upon  the  argu-  during  her  life, 

and  by  her  will 

ment,  but  the  only  point  upon  which  the  Court  decided  dispose  of  the 
was  the  construction  of  the  will  of  Herbert  Herbert ,  thinks^proper." 
deceased,  who  had  died  seised  in  fee  of  the  premises  in  ^{(q[qq^^^^ 
question.     The  will  was  as  follows:  —  "I  give  and  fe^;  though, 

i  o  in  a  later  part 

bequeath  to  my  dear  wife  Marmret,  her  heirs  and  ^'^^^> 

devisor  limited 

assigns  for  ever,  the  house  in  which  we  now  live  and  lands  in  fee  by 

using  the 

all  the  furniture  therein,  and  all  other  the  property  words  "heirs 
of  which  I  die  possessed,  with  the  intention  that  she  ever,"^wfthouT 
may  enjoy  the  same  during  her  life,  and  by  her  will  words^^^*^°^^^ 
dispose  of  the  same  as  she  thinks  proper:  and  whereas 
my  father  did  by  his  last  will  give  and  bequeath  to  my 
sister  Susanna  Lewis  the  house  next  to  mine "  (not 
being  part  of  the  premises  in  dispute),  "and  in  which 
she  now  lives,  now,  in  case  the  said  will  should  not  be 
sufficient  for  the  purpose  of  giving  her  the  said  house 
as  aforesaid,  I  do  hereby,  as  far  as  in  me  lies,  give  and 
bequeath  to  her  the  said  Susanna,  her  heirs  and  assigns 
for  ever,  the  said  house  in  which  she  lives,  relinquish- 
ing all  right  and  title  to  the  same  which  I  may  have." 
The  defendants  claimed  under  a  conveyance  in  fee 

made 
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1835.  made  to  them  by  the  wife  after  H.  Herherfs  death; 

J    ]  and  it  was  admitted-  on  the  part  of  the  lessor  of  the 

Uoe  dem,  ^ 

Herbert  plaintiff,  that  the  defendants  were  entitled  to  the  verdict 

against 

Thomas.  if  the  wife  took  a  fee  under  the  will  in  the  property  be- 
queathed to  her. 


John  Wilson  and  Cooper  now  shewed  cause.  The 
wife  took  an  estate  for  life,  with  a  testamentary  power 
of  appointment  as  to  the  remainder.    The  earlier  words 
"  to  my  wife,  her  heirs  and  assigns,  for  ever,"  w^ould, 
of  course,  give  a  fee  simple,  were  it  not  for  the  words 
which  follow,  "  with  the  intention  that  she  may  enjoy 
the  same  during  her  life,  and  by  her  will  dispose  of  the 
same  as  she  thinks  proper."    The  latter  words  shew 
that  the  devisor  did  not  intend  to  give  the  absolute  fee : 
and  such  a  construction  must  be  put  upon  the  will  as 
will  give  effect  to  all  the  words.    It  is  clear  that  the 
devisor  knew  that  the  words  "  heirs  and  assigns  for 
ever,"  if  not  followed  by  qualifying  words,  would  give 
a  fee^  for  these  words  are  used  simply,  and  by  them- 
selves, in  the  part  of  the  will  relating  to  Susanna  Lewis. 
In  an  Anonymous  Case,  3  Leon.  71.  (a),  A.,  seised  in  fee, 
devised  to  his  wife  for  iife,  and,  after  her  decease,  she 
to  give  the  same  to  whom  she  would ;  and  it  was  held 
to  be  an  estate  for  life  only  in  the  wife,  with  authority 
to  give  the  reversion  by  will.     In  the  Year  Book, 
Tr.  1 5  H.I.  1 2.  [b)  (cited  in  Jennor  and  Hardie's  Case  (c)), 
a  case  is  put  of  a  devise,  that  A.  shall  have  lands  in 
perpetuum  during  his  life ;  and  it  is  said  that  this  would 
give  but  a  life  estate,  though  there  can  be  no  doubt 

(n)  PI.  108. 

(6)  The  case  is  put  by  Fineux  C.  J.  of  K.B.,  arguendo; 
(c)  1  Leon.  283. 

that 
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that  the  words  "in  perpetuum  "  would,  by  themselves,  1835. 
have  given  a  fee  {a).     The  devisor's  intention  in  the   

.  Doe  dem. 

present  case  probably  was  to  give  the  property  com-  Herbert 
pletely  to  the  wife,  subject  only  to  the  restriction  of  not  Thomas. 
being  able  to  alien  during  her  life.     This  intention 
might  have  been  fulfilled,  by  giving  the  estate  to  the 
wife  and  her  heirs,  to  the  use  of  herself  for  life,  and, 
after  her  death,  to  such  uses  as  she  should  by  will 
appoint.     The  will,  as  it  now  stands,  is  only  a  less 
formal  expression  of  the  same  intention.    The  words 
in  the  Statute  of  Uses  are,  "  to  the  use,  confidence,  or 
trust  [b) ; "  these  words  are  as  general  as  those  in  the 
will,  "  with  the  intention ; "  this  may  therefore  be  con- 
strued to  be  merely  an  informal  limitation  of  an  use. 
Much  latitude  has  been  given  as  to  the  expressions  which 
imply  an  use;  thus  ea  conditione,  ea  intentione,  have 
been  held  to  mean  so  even  in  a  deed  (c).  The  Anonymous 
Case,  in  3  Leon.  71.  was  indeed  denied  to  be  law  in 
Goodtitle  dem,  Pearson  v.  Ot'may  {d) ;  but  it  was  con- 
firmed by  Tomlinson  v.  Dighton  {e\  and  by  Doe  dem, 
Thorley  v.   Thorley  {g).    In  Goodtitle  dem.  Pearson 
V.  Otwayid)  the  devise  was  to  P.  for  life,  and,  after 
her  death,  to  her  lawful  issue,  and,  if  she  should 
have  no  issue,  that  she  should  have  power  to  dispose  of 
the  lands  at  her  will  and  pleasure ;  and,  although  the 
first  words  gave  the  estate  for  life  expressly,  it  was 
held  that,  in  default  of  issue,  P.  took  a  fee  by  the  later 


(a)  Br,  Abr.  Estates,  21.  (referring  to  Fineux  C.  J.  ut  sup.)  ;  Litt. 
s.  586. 

(b)  27  H.  8.  c.  10.  s.  1. 

(c)  See  1  Sand.  Uses  ^  Trusts,  c.  2.  s.  2.  p.  98.  (4th  ed.  1824.) 

(d)  2  Wils.  7.  (e)  1  P.  r.  149,  154.    S.  C  10  Mod.  31. 
(g)  10  East,  438,  439. 

words 
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1835. 


Doe  dem. 
Herbert 
against 
Thomas. 


words  (a) :  the  later  words,  there,  were  much  less 
definite  than  those  in  the  present  case.    In  Doe  dem, 
Thorley  v.  Thorley  [h)  the  devise  was  to  the  wife  during 
her  natural  life,  and  also  at  her  disposal  afterwards  to 
leave  it  to  whomsoever  she  pleased:  and  the  estate 
was  held  to  be  for  life   only,  with  a  testamentary 
power  of  appointment  by  virtue  of  the  later  words, 
which  are  less  strong  than  those  in  the  present  case ; 
for  there  the  word     leave"  was  held  to  confine  the 
exercise  of  the  power  to  a  testamentary  appointment, 
whereas  here  the  "  will "  is  expressly  designated.  A 
case  (c),  before  the  Statute  of  Uses,  given  in  Fitzherherf  s 
Abridgment^  Devise,  22.,  is  referred  to  in  The  Earl 
of  Bedford  v.  Mussel  (d),  and  again  in  1  Powell  on  Devises, 
p.  209.  {e),  as  follows:  —  "If  a  m^n  devise  lands  to 
another  in  fee,  he  hath  the  use  and  title  of  it ;  but  if  it 
be  limited  to  his  use  for  his  life  only,  the  use  of  the  fee 
shall  be  to  the  heir  of  the  devisor ;  for,  by  the  limitation, 
his  intent  shall  be  taken  to  be  otherwise  than  it  would  have 
been  taken  if  this  limitation  had  not  been."    This  shews 
that  the  words  "  heirs  and  assigns  "  here  do  not  neces- 
sarily give  a  fee.    If  there  be  any  inconsistency  between 
these  words  and  the  words  which  follow,  the  former  may 
be  rejected.    In  1  Sugden  on  Powers,  ch.  iii.  s.  1.(11.) 
&c.  (g),  there  is  a  discussion  upon  some  of  the  cases  above 
referred  to ;  and,  among  others,  upon  the  two  cases  cited 
from  Leonard.    And  the  author  lays  it  down  {h)  that, 
wherever  a  poiver  is  clearly  intended  to  be  given,  the 

(a)  P.  was  heir-at-law  also ;  but  Gundry  J.  said  that  she  took  an 
estate  tail  and  a  fee  upon  contingency  by  the  will,  and  had  a  fee  by  de- 


scent. 

(b)  10  East,  438. 
{d)  Foph.  4. 

(g)  P.  121.  &c.  ed.  6.  1835. 


(c)  Tr.  30.  H.  6. 

(e)  3d  ed.,  by  Jarman,  1827. 

(A)  P.  125. 


devisee 
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devisee  cannot  be  holden  to  take  a  fee:  "  and  it  is  also  1835. 
said  (a),  that  the  "  rule  is  more  inflexible  where  a  specific      "  ] 

^  *  Doe  dern. 

mode  of  exercising  the  power  is  pointed  out which  is  Herbert 

against 

the  case  here.    It  is,  besides,  a  general  rule,  that  the  Thomas. 
heir  is  not  to  be  disinherited  unless  the  intention  be 
plain.    Timewell  v.  Perkins  (b)  is  a  strong  instance  of 
this  rule. 

John  Evans  and  E.  V.  Williams,  contra,  were  stopped 
by  the  Court. 

Lord  Denman  C.  J.  We  all  think  it  perfectly  clear 
that  the  wife  took  a  fee.  We  should  otherwise  have  to 
reject  the  words  "  heirs  and  assigns,"  for  the  purpose 
of  giving  effect  to  other  words  which  are  not  inconsis- 
tent with  them,  inasmuch  as,  if  the  wife  had  a  fee,  she 
would  enjoy  the  estate  during  her  life,  and  might  dispose 
of  it  by  will  as  she  thought  proper.  The  only  doubt 
which  I  felt  arose  upon  the  Anoni/mous  case,  from  3  Leon, 
7 1 .  But  it  is  clear  that  that  case  is  not  an  authority  in 
favour  of  the  plaintiff :  there  the  devise  was  merely  for 
life,  in  the  first  instance,  and,  after  the  death  of  the  de- 
visee for  life,  the  remainder  was  to  go  to  whomsoever 
she  gave  it  to;  the  Court  held  this  to  give  an  estate 
for  life,  with  a  power  to  appoint  the  remainder ;  and  they 
concluded  by  saying  that,  if  an  express  estate  had  not 
been  appointed  to  the  wife,  a  fee-simple  vi^ould  have 
passed  by  the  other  words ;  and  this,  though  the  words 

heirs  and  assigns  "  did  not  occur. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
case  in  Leonard  is  to  be  understood  as  my  Lord  has  ex- 

(a)  P.  124.  (6)  2  Jtk.  102. 

plained 
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plained  it.  In  the  will  now  before  us,  the  later  words  are 
not  inconsistent  with  the  earlier.  By  the  earlier  words 
the  wife  had  that  power  which  the  later  words  profess  to 
give.  If  the  later  words  abridged  the  estate  given  by 
the  earlier  ones,  the  effect  might  be  different ;  as,  for 
instance,  if  the  later  words  shewed  an  intent  not  to  give 
the  fee.  This  inference  might  be  made,  if  there  were  a 
limitation  over,  as  there  was  in  CJiyMs  case,  reported 
in  Di/er  (a),  and  the  cases  cited  in  Trehj/'s  note  there, 
two  of  which  are  Chamberlaine  v.  Turner  (6),  and  Whit- 
trig  v.  Wilkins  (c).  There  might  therefore  be  a  doubt, 
if  there  were  first  a  limitation  in  fee,  and  afterwards  a 
devise  over.  But,  in  the  present  case,  the  later  words 
amount  only  to  a  permission  to  do  what  the  devisee 
might  have  done  without  the  permission.  I  have  no 
doubt  whatever  on  the  point. 

Patteson  J.  I  am  of  the  same  opinion.  The  cases 
cited  in  argument  go  no  further  than  to  shew  that,  where 
there  is  a  devise  for  life  in  the  first  instance,  a  power 
to  dispose  of  the  property  after  the  death  of  the  devisee 
may  in  some  instances  not  expand  the  devisee's  estate 
into  a  fee.  If,  in  this  case,  the  first  part  of  the  devise 
gave  a  life  estate  only,  that  would  be  so.  But  the  words 
in  the  first  part  are  "  heirs  and  assigns,"  and  the  lessor  of 
the  plaintiff  must  cut  down  the  effect  of  these  words  by 
subsequent  ones.  No  doubt  some  words  would  do  so  ; 
as  was  the  case,  for  instance,  in  Barker  v.  Barker  (J), 
where  the  devise  was  to  A.  and  her  heirs,  and,  if  she 
died  leaving  issue,  then  to  the  issue:  and  it  was  held 
that  A,^s  husband  could  not  be  tenant  by  the  courtesy, 

(a)  3  Dyer,  357  a.  (b)  Cro.  Car.  129. 

(c)  1  Bulst.  219.  (d)  2  Sim.  249. 

because 


]835. 


Doe  dem. 
Herbert 
against 
Thomas. 
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because  the  wife  had  not  the  inheritance.  But  no  sub- 
sequent words  occur  in  the  present  case  capable  of  hav- 
ing: such  an  effect.  There  is  no  devise  over,  no  abridg- 
ment  of  the  estate :  there  is  merely  an  intention  ex- 
pressed that  the  wife  should  have  power  to  do  that  which 
she  would  be  entitled  to  do  without  any  such  expression. 


1835. 

Doe  dem. 
Herbert 

against 
Thomas, 


Coleridge  J.  I  am  of  the  same  opinion.  We 
should  so  construe  the  will,  as  to  give  effect  to  the  devi- 
sor's intention  by  giving  effect  to  all  the  words  used  by 
him.  Now,  first,  there  is  clearly,  prima  facie,  an  estate 
in  fee-simple  devised.  I  do  not  say  that  words  might 
not  come  afterwards  which  would  shew  that  this  was  not 
the  intention  of  the  devisor.  But  here  the  later  words 
only  express  his  intention  that  the  wife  should  enjoy 
for  her  life,  and  have  the  power  of  devising  as  she 
pleased.  If  we  held  that  these  words  cut  down  the 
meaning  of  the  earlier  ones,  we  should  be  introducing, 
in  one  part,  a  meaning  inconsistent  with  the  other  part. 
We  are  bound  to  see  whether  the  two  parts  do  not 
admit  of  a  consistent  meaning;  and  they  may  be  con- 
strued consistently  by  holding  that  the  devisor  meant 
to  give  a  fee,  and  to  mention  all  the  incidents  of  a  fee 
which  occurred  to  him  at  the  time.  This  I  believe  to 
be  all  that  he  did  mean. 

Rule  absolute. 


Vol.  IIL 
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Thursday^ 
April  30th. 


Neck  against  Humphery  and  Peek. 


In  an  action 
against  a 
sheriff  for 
escape  of  a 
prisoner  ar- 
rested on  mesne 
process,  the 
plaintiff  proved 
the  arrest  by 
producing  the 
sheriff's  return 
of  cepi  corpus 
etparatum 
habeo  :  Held, 
that  the  latter 
words  of  the 
return  pro- 
duced' by  the 
plaintiff  did 
not  conclude 
him  from 
proving  the 
escape  by 
parol  evidence 
that  the  prisoner 
was  at  large 
after  the  return, 
and  no  bail 
bond  lodged 
with  the 
sheriff. 


'Jj^HIS  was  an  action  against  the  sheriff  of  Middlesea; 

for  the  escape  of  a  prisoner  arrested  on  mesne 
process.  On  the  trial  before  Lord  Denman  C.  J.  at 
the  sittings  in  Middlesex,  May  1834,  the  plaintiff,  in 
order  to  prove  the  arrest,  put  in  the  sheriff's  return  to 
the  capias,  made  on  the  3d  of  September,  that  he  had 
taken  the  party  and  had  the  body  ready ;  and  evidence 
was  given  that  the  prisoner  was  at  large  on  the  10th 
of  September;  and  that  on  the  10th  and  11th  of 
September  the  sheriff's  office  was  searched  and  no  bail 
bond  found.  The  defendant's  counsel  then  contended 
that  the  plaintiff  must  be  called,  on  the  ground  that, 
without  the  return,  there  was  no  evidence  of  an  arrest, 
that  the  return  must  be  taken  all  together,  and  that, 
if  so  taken,  it  shewed  that  the  prisoner  was  in  the 
sheriff's  custody  at  the  time  of  the  return :  that  the 
plaintiff  might  have  ruled  the  sheriff  to  bring  in  the 
body,  or  have  brought  an  action  for  a  false  return  («) : 
but  that  he  could  not  insist  upon  the  caption  as  proved 
by  the  return,  without  admitting  that  the  sheriff  had 
the  prisoner  ready  if  called  on.  The  Lord  Chief 
Justice  refused  to  nonsuit,  but  reserved  leave  to  move. 
Evidence  was  then  given  for  the  defendants  to  shew 
that  in  fact  there  was  a  bond  in  the  office  on  the  11th 


(a)  In  Bex  v.  The  Sheriff  of  Middlesex,  1  Chit.  R.  393.,  Abbott  C.  J. 
and  Holroyd  J.  considered  that  bringing  an  action  for  an  escape,  after  a  re- 
turn of  cepi  corpus,  was  in  effect  denying  the  truth  of  the  return.  See 
S.  C.  as  Borivicic  v.  Walton,  ^B.  ^  Aid.  623. 

of 
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of  September.  The  Lord  Chief  Justice  left  the  case  to 
the  jury  on  the  conflicting  evidence,  and  they  found 
for  the  plaintiff.  In  Trinity  term  last  Flatt  obtained 
a  rule  nisi  for  entering  a  nonsuit  upon  this  point,  or 
for  a  new  trial  upon  affidavits  of  fresh  evidence. 

F.  D,  M.  Dawson  on  this  day  shewed  cause,  and  Piatt 
was  heard  in  support  of  the  rule. 

Per  Curiam  («).  The  effect  of  this  return  is  not  to 
assert  that  the  defendant  is  in  the  sheriff  *s  actual  custody; 
it  enables  the  plaintiff  to  rule  the  sheriff  to  bring  in  the 
body;  and  to  that  rule  the  sheriff  makes  his  answer  as 
the  case  may  be.  This  became  merely  a  question  of 
evidence ;  and  as  evidence  was  given  each  way,  it  was  a 
question  of  credit. 

The  affidavits  being  considered  insufficient,  the  Court 

Discharged  the  rule. 

(o)  Lord  Denman  C.  J. ,   Littledale,  Patteson,  and  Coleridge,  J 


1835. 


Neck 
against 

HuMPHERY. 
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j^llifZh.      John  Evans  and  James  Thomas  against  David 

Evans. 


In  an  action      J^EBT.    The  declaration  stated  the  defendant  to  be 

for  use  and  JL/ 

occupation  of  indebted  to  the  plaintiffs  in  the  sum  of  85/.  for 

lands  by  the 

sufferance  and    the  use  and  occupation  of  certain  lands  with  the  appur- 

permission  of  i        .       i  r>      ,  i  •  •  i   •  i 

the  plaintiff's,  it  tenances  by  the  deiendant  at  his  speciaf  instance  and 

thHandswere  request  and  by  the  sufferance  and  permission  of  the 

by\he plaintiffs,  ^^'^  plaintiffs  for  a  long  time  before  then  elapsed,  had 

^.  and  T.,  held,  used,  occupied,  and  enjoyed;"  also  in  85/.  for 

who  were  auc-  '  '  r      ?  j  j  ^ 

tioneers,  to  ^nd  occupation  of  lands  with  the  appurtenances 

the  defendant,  ^  ^  ^ 

under  condi-     qf  the  Said  plaintiffs^  by  the  said  defendant  at  his 

tions  which 

stated  the  let-  special,  8cc.,  and  by  the  sufferance  and  permission  of 

j;.  and  r.,  auc-  the  said  plaintiffs,  for  a  long  time,  &c.,  (as  before);  also 

of  thrcon-  other  sums  for  monies  lent,  paid,  had  and  received, 

•^'^ThTrrnTis  to  account  Stated.    Plea,  the  general  issue.  At 

the^hands  of  ^^'^^^  before  Gumei/  B.  at  the  Cardigan  Spring 

or  r.,  auc-  assizes  1834,  the  case  for  the  plaintiffs  was  as  fol- 

tioneers,  or  to 

their  order,  at    lows  :  —  David  Jojies,  being  tenant  of  the  lands  in 

two  payments," 

&c.    At  the  question,  and  being  indebted  both  to  the  plaintiffs  and  to 

document^  the  defendant,  made  an  arrangement  with  the  plaintiffs, 

« Ap^rotedby  were  auctioneers  in  partnership,  that  they  should 

me,  David  lands  by  auction  upon  the  conditions  after- 

Jones.      Jones  * 

was  the  tenant    mentioned,  should  pay  Jones's  landlord  the  rent  then 

at  the  time  of  * 
the  sale.  No- 
thing else  appeared  in  the  conditions  to  shew  on  whose  behalf  the  letting  was.  The 
plaintiffs  gave  evidence  to  shew  that  Jones^  being  indebted  to  them,  had  authorised 
them  to  let  the  lands  as  above,  pay  the  rent  due  to  Jones's  landlord,  and  retain  any 
surplus  in  satisfaction  of  their  own  debt.  Evidence  to  a  contrary  effect  was  given  for 
the  defendant.  The  Judge,  in  summing  up,  left  it  to  the  jury,  whether  the  plaintiffs 
had  let  the  lands  on  their  own  belialf  and  as  creditors  of  Jones,  or  merely  as  his  agents. 
The  jury  found  a  letting  by  the  plaintiffs  on  their  own  behalf: 

Held,  that  the  conditions  imported  a  letting  by  Jones,  E.  and  T.  acting  as  his  agents  ; 
and  that  the  document  ought  to  have  been  so  explained  to  the  jury.  And  the  Judge  not 
having  so  explained  it,  a  new  trial  was  granted. 
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coming  due  and  the  rent  for  the  next  year,  should  also  1834. 
pay  the  rates  and  other  charges  on  the  farm,  and,  after  "I 

^  ^  °  .  Evans 

such  payments,  should  retain  to  their  own  use  the  against 

Evans. 

overplus  of  the  rent  at  which  the  lands  might  be  let, 
and  should  have  a  certain  allowance  for  collecting. 
The  lands  were  let  by  auction.  The  conditions,  which 
were  read  at  the  letting,  were  in  these  words :  — ■ 

"  Fields  let  by  auction  at  Veniog,  in  the  parish 
of,  &c.,  on  the  16th  day  of  October  1832  (being  the 
farm  of  Veniog\  subject  to  the  following  conditions  :  — 

"  By  Messrs.  Evans  and  Thomas,  auctioneers. 
First,  the  fields  are  let  from  to-day  till  Michaelmas 
next,  free  from  all  rates  (tithes  excepted). 

Secondly,  the  rent  is  to  be  paid  into  the  hands  of 
John  Evans  or  James  Thomas,  auctioneers,  or  to  their 
order,  at  two  moieties  or  payments,  that  is  to  say,  one 
half  on  the  10th  day  of  July  next,  and  the  remaining 
half  on  the  29th  day  of  September  following. 

"  Approved  of  the  above  conditions 

By  me,  David  Jones" 

After  which  followed  a  description  of  the  lots.  The 
defendant  took  the  lands  and  occupied  them.  The 
plaintiffs  received  rent  from  him  in  respect  of  them, 
and  paid  it  over  to  the  landlord.  At  the  close  of  the 
plaintiffs'  case  the  defendant's  counsel  contended  that 
there  must  be  a  nonsuit,  for  that  the  plaintiffs,  who  let 
as  auctioneers,  could  not  maintain  an  action  for  use 
and  occupation ;  and  Jarvis  v.  Chappie  (a)  was  cited. 
The  learned  Judge  over-ruled  the  objection,  saying 
that  in  the  present  case  there  was  an  express  contract 
between  the  plaintiffs,  and  the  defendant.  Evidence 


(a)  2  Chitt.  Rep.  387. 
K  3 


was 
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1835.  was  tnen  given  on  the  defendant's  part,  to  shew  that  no 
~  such   arrangement   existed   between  Jones    and  the 

Evans 

against  plaintiffs  as  above  stated;  that  they  let  the  premises 
and  received  the  rents  merely  as  his  agents,  and  that 
the  defendant  took  the  lands  upon  an  understanding 
with  Jones  (previous  to  his  supposed  arrangement  with 
the  plaintiffs),  that  he  should  make  a  deduction  from 
the  rent  in  respect  of  the  sum  which  he  owed  the  de- 
fendant. The  learned  Judge  left  it  to  the  jury  whether 
the  plaintiffs  had  disposed  of  the  land  as  agents  for 
Jones,  or  on  their  ov/n  behalf  as  creditors,  and  to  re- 
imburse themselves  for  money  which  they  had  ad- 
vanced ;  adding  that,  in  the  latter  case,  the  defendant 
could  not,  after  having  heard  the  conditions  of  sale 
read,  and  agreed  to  pay  the  rent  to  the  plaintiffs,  avail 
himself  of  an  alleged  private  arrangement  between 
himself  and  Jones  to  defeat  the  plaintiffs'  claim ;  and 
that,  even  if  such  arrangement  existed,  it  made  no  dif- 
ference, as  the  defendant  had  agreed  to  pay  the 
plaintiffs.  The  jury  found  for  the  plaintiffs,  and  said 
they  thought  that  the  plaintiffs  had  let  to  the  defendant 
under  the  agreement  between  them  «nd  David  Jones, 
on  their  own  account  as  creditors,  and  not  as  agents. 
In  the  ensuing  term  John  Evans  obtained  a  rule  nisi 
for  a  nonsuit  to  be  entered  upon  the  objection  above 
stated,  or  for  a  new  trial  [a). 

Maule  now  shewed  cause.  There  is  no  reason  that 
the  plaintiffs,  supposing  that  they  let  the  land  as  auc- 
tioneers, should  not  maintain  an  action  for  use  and- 

(a)  It  was  denied,  on  shewing  cause,  that  leave  had  been  reserved  to 
move  for  a  nonsuit.  The  rule  was  also  for  reducing  the  damages,  on 
a  ground  not  material  here. 

occupation, 


IN  THE  Fifth  Year  of  WILLIAM  IV.  135 

occupation,  if  the  defendant  has  in  fact  occupied  by  their  1835. 
permission,  and  engaged  to  pay  them.  It  is  not  neces-  EvanT 
sary  that  the  party  bringing  such  a  suit  should  have  against 

Evans. 

an  actual  title  to  the  land,  and  the  declaration  does  not 
in  both  counts  state  the  lands  to  have  beeii  lands  of  the 
plaintiffs.  If  a  defendant  has,  at  his  request,  been  per- 
mitted to  do  a  thing  which  the  plaintiff  might  permit  or 
refuse,  that  is  sufficient  consideration  for  a  promise.  In 
Lems  V.  Willis  {a)  it  was  held  that  nil  habuit  in  tene- 
mentis  was  no  answer  to  an  action  for  use  and  occu- 
pation ;  and  that  case  is  recognised  as  authority  in  Curtis 
V.  Spitty  [h),  Hull  v.  Vaughan  {c)  shews  that  this  action 
may  be  maintained,  though  the  plaintiff  have  not  a  com- 
plete legal  right  to  the  premises,  and  though  there 
may  not  have  been  a  distinct  relation  of  landlord  and 
tenant  between  the  parties.  [^Coleridge  J.  The  question 
here  is,  whether  the  "  sufferance,"  which  is  the  ground 
of  action,  was  in  fact  the  sufferance  of  the  plaintiffs? 
You  assume  that  it  was.]  There  was  an  agreement 
between  Jones  and  the  plaintiffs  that  the  plaintiffs  should 
allow  such  persons  to  occupy  as  they  thought  fit,  and 
receive  the  rents ;  and  it  was  evident  that  the  defendant 
must  have  been  cognisant  of  that  ensaorement.  And 
in  fact  the  plaintiffs  had,  by  that  contract,  such  an  in- 
terest in  the  lands  as  entitled  them  to  let  upon  their 
own  account:  it  is  not  correct  to  say  that  they  let  as 
auctioneers.  The  transaction  between  them  and  Jones 
amounted  nearly,  if  not  altogether,  to  an  assignment. 
[Patteson  J.  If  they  were  to  let  as  principals  it  is 
strange  that  the  condition  should  make  the  rent  payable 
not  to,  but  into  the  hands  of,  Evans  or  Thomas,  and 


(«)  1  WUs.  314. 


(6)  1  New  Ca.  17. 

K  4 


(c)  6  Price,  157. 

should 
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should  mention  them  as  "  auctioneers."]  That  is  merely 
a  description  added  to  the  names.  The  payment  is  not 
to  be  made  to  them  as  auctioneers."  And  it  is  to 
them  "  or  to  their  order,"  which  is  not  usual  in  the  case 
of  agents.  \_Littledale  J.  If  you  put  the  case  as  that  of  a 
contract  made  with  persons  not  having  title,  for  a  mere 
permission  to  occupy,  should  not  the  plaintiffs  have 
declared  specially  on  that  contract  ?] 

Sir  W.  W.  Follett  (with  whom  was  Evans)  contra. 
To  render  this  action  maintainable,  there  should  have 
been  such  a  contract  as  would  place  the  plaintiff  and 
defendant  in  the  relation  of  landlord  and  tenant.  Mere 
sufferance  and  permission,  in  the  strict  sense,  is  in- 
sufficient :  otherwise  a  steward  or  bailiff  might  bring  an 
action  for  use  and  occupation  against  any  person  whom 
he  had  permitted  to  occupy  under  his  employer.  [He 
was  then  stopped  by  the  Court.] 

Lord  Denman  C.  J.  If  it  clearly  appeared  that  the 
defendant  was  aware  of  such  an  arrangement  as  has 
been  suggested,  between  the  plaintiffs  and  David  Jones, 
that  might  vary  the  case.  But  it  is  manifest  that  the 
defendant  took  under  the  conditions  of  sale.  >3ow  the 
conditions  merely  import  that  fields  are  to  be  let  by 
auction  by  the  plaintiffs,  auctioneers,  and  it  cannot  be 
doubted  that  the  defendant  knew  that  David  Jones  was 
owner.  Then  come  the  words,  "  the  rent  is  to  be  paid 
into  the  hands  of  John  Evans  or  James  Thomas,  auc- 
tioneers, or  to  their  order,"  in  certain  instalments;  and 
then  follows  "  approved  of  the  above  conditions,  by  me, 
David  Jones."  Looking  at  these  conditions,  which  in 
fact  constituted  the  agreement,  there  is  no  proof  what- 
ever that  the  defendant  considered  that  he  should  hold 

from 


1835. 


Evans 
against 
Evans. 
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from  the  plaintiffs.  On  the  contrary,  the  signature  of  1835. 
David  Jones  shewed  that  he  was  not  to  hold  from  them. 

Evans 
against 

EVAKS. 

LiTTLEDALE  J.  I  am  of  the  same  opmion.  The 
words  "  by  Messrs.  Evans  and  Thomas,  auctioneers," 
shew  that  they  represented  themselves  as  the  mouth- 
piece of  the  person  really  letting.  Then,  "  the  rent  is 
to  be  paid  into  the  hands  of  John  Evans  or  James 
Thomas,  auctioneers,  or  their  order,"  and  at  the  end  is 
added,  "  approved  of  the  above  conditions,  by  me,  David 
JonesP  It  was  known,  therefore,  that  he  was  the  owner ; 
and  the  meaning  was  "  I,  David  Jones,  authorise  you  to 
let."  That  is  the  only  authority  given.  It  is  true  that 
he  goes  on  to  say,  "  pay  the  rent  into  the  hands  of  John 
Evans  or  James  Thomas,^'  and  payment  to  them  would 
have  been  a  discharge.  But  they  are  merely  agents. 
The  lessor  is  David  Jones :  he  is  therefore  the  only 
person  to  sue. 

Patteson  J.  The  question  here  does  not  turn  upon 
the  objection  stated  as  a  ground  of  nonsuit.  There  must 
be  a  new  trial  on  the  question  of  fact,  not  on  any  point 
of  law.  The  question  of  fact  is.  By  whose  permission 
did  the  occupation  take  place,  and  by  whom  was  the 
contract  made  ?  That  is  in  general  a  matter  to  go  to  the 
jury ;  but  if  the  question  depend  upon  the  construction 
to  be  put  on  a  document  which  is  in  evidence,  then  it 
rests  with  the  Court.  Here  the  conditions  of  sale  con- 
stitute the  only  document,  and  upon  that  I  can  see  no 
doubt.  If  the  plaintiffs  let  for  themselves,  why  is  David 
Jones's  name  added  ?  The  plaintiffs  would  in  that  case 
have  been  the  persons  to  sign.  The  document  does  not 
say  by  whom  the  premises  are  let.    It  is  true  that  the 

rent 
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1835.  rent  is  to  be  paid  into  the  hands  of  "  Messrs.  Evans  and 
Thomas^  auctioneers:"  but  this  amounts  only  to  an 

Evans 

against  authority  given  by  Jones  to  pay  into  their  hands ;  in- 
deed, it  is  more  than  authority ;  it  is  an  express  direc- 
tion. This  was  not  put  to  the  jury  by  the  learned  Judge. 
He  has,  therefore,  not  explained  to  them  the  proper 
construction  of  the  document. 

Coleridge  J.  At  first  I  thought  that  the  fact  was 
properly  left  to  the  jury.  But  as  it  was  to  be  determined 
by  the  construction  of  a  document,  the  effect  of  that 
document  should  have  been  properly  explained  to  them 
by  the  Judge.  Here  the  letting  was,  professedly,  by  the 
plaintiffs  as  auctioneers,  and  Jones  signed  the  conditions. 
There  may  have  been  an  understanding  between  the 
plaintiffs  and  Jones,  that  the  plaintiffs  should  pay  them- 
selves out  of  the  rents.  But  as  to  the  contract  of  the 
defendant,  there  was  clearly  a  misdirection. 

Rule  absolute  for  a  new  trial. 


Friday, 
May  1st. 

The  proprietor 
of  a  print  can- 
not sue  for  an 
invasion  of  his 
copyright  in  it, 
under  stat. 
17  G.  3.  c.  57., 
unless  the  date 
of  publication 
be  engraved 
upon  it,  pur- 
suant to  slat. 
8  G.  2.  c.  13. 
s.  1. 


Brooks  against  Cock. 


^ASE.  The  declaration  was  on  stat.  17  G.  3.  c.  57., 
and  stated,  that  the  plaintiff  was  proprietor  of  a 
certain  print,  invented,  designed,  engraved,  &c.  in  Great 
Britain,  and  was  entitled  to  the  sole  right  and  liberty 
of  printing,  reprinting,  publishing,  and  selling  the  same  ; 
and  that  the  defendant,  while  the  plaintiff  was  such  pro- 
prietor, &c.,  copied,  and  published  and  sold  copies  of 
the  said  print  without  the  plaintiff's  consent,  &c.  Plea, 
that  the  plaintiff,  on  the  several  days  and  times,  &c., 

''had 
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"  had  not,  and  was  not  lawfully  entitled  to,  and  is  not 
so  entitled  to,  the  sole  right  and  liberty  of  printing  and 
reprinting  the  said  print,  and  publishing  and  selling," 
&c.,  "  in  manner  and  form  as  in  the  said  declaration 
is  alleged,  by  reason  that  no  date  is  marked,  printed, 
published  or  engraved  on  the  said  last-mentioned  print, 
according  to  the  force  and  effect  of  the  statute  in  such 
case,"  &c.  Demurrer,  assigning  for  cause  that  the  plea 
raised  an  immaterial  issue.  Joinder. 

Piatt,  in  support  of  the  demurrer.  It  is  true  that 
the  statute  17  G.  3.  c.  57.,  on  which  this  action  is 
brought,  must  be  read  in  conjunction  with  stat.  8  G.  2. 
c.  13.  5.1.,  and  that  this  latter  act  gives  the  copyright 
of  such  prints  as  are  there  described,  to  the  inventor 

for  the  term  of  fourteen  years,  to  commence  from  the 
day  of  the  first  publishing  thereof,  which  shall  be  truly 
engraved  with  the  name  of  the  proprietor  on  each 
plate,  and  printed  on  every  such  print  or  prints."  (a) 

But 

(a)  The  section  then  goes  on  to  impose  penalties  for  pirating  "  any 
such  print  or  prints." 

The  Stat.  7  G.  3.  c.  S8.,  passed  *'  to  amend  and  render  more  effectual " 
the  former,  gives  "  the  benefit  and  protection  of  the  said  act  and  this  act," 
subject  to  the  restrictions  and  limitations  which  are  afterwards  mentioned, 
to  the  engravers,  &c.  of  original  prints,  (s.  1.),  and  also  of  prints  taken 
from  any  picture,  drawing,  sculpture,  &c.  {s.  2.).  Section  5.  enables  parties 
to  proceed  for  penalties  "  in  like  manner,  and  under  the  like  restrictions 
and  limitations,"  as  by  the  former  act  is  appointed ;  and  s.  7.  enacts,  "  that 
the  sole  right  and  liberty  of  printing  and  reprinting  intended  to  be 
secured  and  protected  by  the  said  former  act  and  this  act,  shall  be  ex- 
tended, continued,  and  be  vested  in  the  respective  proprietors,  for  the 
space  of  twenty-eight  years,  to  commence  from  the  day  of  the  first  pub- 
lishing of  any  of  the  works  respectively  hereinbefore  and  in  the  said 
former  act  mentioned." 

The  stat.  17  G,  3.  c.  57.  "for  more  effectually  securing  the  property 
of  prints  to  inventors  and  engravers,"  &c.  after  referring  to  the  former 

statutes, 
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1835.  But  these  words  do  not  make  the  engraving  of  the  name 
Z  and  date  a  condition  precedent  to  the  vesting  of  the 

Brooks  ^  o 

property,  or  to  the  right  of  suing  for  an  invasion  of  it. 
Those  rights  accrue  "  from  the  day  of  the  first  publish- 
ing" of  the  print;  they  are  not  modified  by  the  sub- 
sequent words  of  direction,  "  which  shall  be  truly 
engraved  with  the  name  of  the  proprietor  on  each 
plate."  Newton  v.  Cowie  {a)  is  indeed  a  contrary  deci- 
sion, and  the  Court  of  Common  Pleas  there  must  have 
construed  the  words  as  conditional.  The  judgment, 
grounded  on  such  a  construction,  may  require  to  be 
reconsidered.  In  this  court  no  decision  to  the  same 
effect  has  been  given  upon  these  statutes.  ITkesiger, 
contra,  mentioned  Thompson  v.  Symonds  {b).  Lord  Den- 
man  C.  J.  Lord  Ellenborough,  in  Roworth  v.  Wilkes  {c), 
differed  from  the  opinions  expressed  in  that  case.] 
The  views  taken  of  this  and  similar  acts  have  been 
various  {d) ;  the  Court  will  not  incline  to  that  which  is 
unfavourable  to  property.  [Lord  Denman  C.  J.  It 
is  the  proprietor's  own  fault  if  he  suffers  a  hardship. 
It  is  easy  for  him  to  comply  with  a  regulation  which  is 
very  simple  and  useful,  and  which  makes  the  date  part 


statutes,  enacts,  that  if  any  engraver,  &c.  "  shall,  within  the  time  limited 
by  the  aforesaid  acts,  or  either  of  them,  engrave,"  &c.  "  or  in  any  other 
manner  copy,"  &c.  "  or  shall  publish,  sell,"  &c.  "  any  copy  or  copies  of 
any  historical  print,"  &c.  "  or  any  other  print  or  prints  whatsoever,  which 
hath  or  have  been,  or  shall  be,  engraved,"  &c.  "in  any  part  of  Great 
Britain,  without  the  express  consent  of  the  proprietor  or  proprietors 
thereof,"  such  proprietor  or  proprietors  shall  and  may,  in  a  special  action 
on  the  case,  recover  such  damages  as  a  jury  shall  assess,  with  double 
costs. 

(a)  ^Bing.  234.  {b)  5  T.  R.  41.  (c)  1  Camp.  98. 

(rf)  See  the  cases  collected  in  Newton  v.  Cowie,  4  Bing.  234.  ;  and  the 
notes  to  ]  Chitti/'s  Statutes,  tit.  Copyright  —  Engravings,  and  Prints, 
p.  192—5. 

of 
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of  the  description  of  the  plate  to  be  protected].  At  all 
events,  the  statute  17  G.  3.  c.  57.,  which  was  passed 
for  the  purpose  of  enlarging  the  privileges  of  the  artist, 
gives  him  a  right  of  action  for  injuries  to  his  copyrightj 
without  any  such  restriction  or  condition  as  is  sup- 
posed to  attach  under  the  previous  statute.  [Patteson  J. 
That  statute  was  under  consideration  in  Newton  v. 
Come  (a).  Lord  Denman  C.  J.  The  statutes  are 
evidently  connected  with  each  other.]  BecTcford  v. 
Hoodip)  is  an  analogous  case,  and  favourable  to  the 
plaintiff. 

Thesiger,  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  The  last-cited  decision  turned 
upon  the  words  of  a  statute  differently  framed  from 
those  in  question.  It  is  unnecessary  to  say  more  than 
that  Newton  v.  Cowie  {a)  was  decided  on  great  con- 
sideration, and  must  govern  the  present  case. 

LiTTLEDALE  J.  I  think  that  the  judgment  of  the  Court 
of  Common  Pleas  in  Newton  v.  Cowie  [a)  was  perfectly 
correct.  The  words  "  which  shall  be  truly  engraved 
on  each  plate"  are  not  merely  directory,  but  make  such 
engraving  part  of  the  thing  to  be  protected.  The  stat. 
.  17  G.  3.  c,  57.  was  intended  only  to  give  the  proprie- 
tors of  plates  a  further  remedy.  Before  that  act,  the 
person  infringing  the  copyright  was  liable  only  to  forfeit 
his  plate  and  prints,  and  five  shillings  for  each  print. 
As  many  engravings  are  published  at  a  great  expense, 
this  was  an  insufficient  remedy  for  their  being  pirated ; 
and  therefore  the  act  of  17  G.  3.  c.  57.   was  passed, 

(a)  4  Bing,  234.  (6)  7  T,  R,  620. 

enabling 
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1835.      enabling  the  proprietor  to  recover  damages  in  an  action 
on  the  case. 

Brooks 

against 

*  Patteson  J.   Ne*wton  v.  Cowie  {a)  is  expressly  in 

point.  The  judgment  must  be  for  the  defendant. 

Coleridge  J.  concurred. 

Judgment  for  the  defendant. 

(a)  4.Bmg.  2,34. 


Fnday,  Thacker  amiust  Christopher  Wilson  Wilson. 

May  1st.  ^ 

McV^fys  ^SSUMPSIT.     The  declaration   [January  18th, 

(Building  Act)  1834),  stated  that,  after  the  passing  of  stat.  14  G.  3. 

s.  41.  where  a 

party  wall  has  {c,  78),  an  old  party  wall  had  been  pulled  down  and 
the  person  who  another  built  in  lieu  thereof,  by  and  at  the  expense  of  the 
and^ntided  to  plaintiff,  agreeably  to  the  act,  between  a  messuage  of  the 
ient  of'thrad-  pl^intifF,  situate,  &c.,  and  a  messuage  of  the  defendant  ad- 
joining pre-  ioininff  thereto,  situate,  &c.,  beins  of  a  higher  class  of 

mises,  IS  hable  Jo               '             '         '  is 

to  contribution  building  than  that  of  the  plaintiff;  that  the  defendant,  at 

out  of  such  ^ 

rent,  though  he  the  time  of  the  pulling  down,  &c.,  and  building,  &c., 

be  no  other- 
wise owner  was  the  owner  of,  and  entitled  to,  the  improved  rent  of 

than  as  an  i    i       i  i 

executor  or  the  said  acljommg  messuage,  and  that  he  upon  that  oc- 

^^Andtws^^  casion  made  use  of  the  party  wall  so  built  by  the  plain- 

be'Tj^udgment  whereby  and  according  to  the  statute  he  became 

outstanding,  liable  to  reimburse  and  pay  the  plaintiff  33/.,  beins  a 

of  a  date  prior  r  ^          r                     ?  o 

to  the  pulling  moiety  of  the  ascertained  expense  of  building  so  much  of 

wall,  and  no  the  said  Wall  as  the  defendant  made  use  of,  together  with 

sufficient  assets  i-iiii.  t 

to  meet  it.  Certain  Other  expenses,  which  the  declaration  specified  ; 
tion°of  the^ent  ^'^^  \}(\2X^  being  SO  liable,  the  defendant  promised  to  pay 
^esp'^ct'ifiuch  request.  The  declaration  then  stated  an  account  (de- 
contribution  is  scribed 

not  assets. 
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scribed  according  to  sect.  4L  of  the  act)  to  have  been  1835* 
left  by  the  plaintiff  at  the  defendant's  house,  and  pay-  Whacker 
ment  demanded  more  than  twenty-one  days  before  the  against 

Wilson. 

commencement  of  this  action.  There  was  also  a  count 
for  monies  paid,  monies  had  and  received,  and  on  an 
account  stated. 

Pleas.  1.  Non  assumpsit.  2,  To  the  first  count, 
that,  before  and  at  the  time  of  the  making  of  the  sup- 
posed promise  in  that  count  mentioned,  the  defendant 
was  administrator  (by  letters  granted  Tehruary  1st, 
1830)  of  the  goods  and  chattels  of  Thomas  Newberry, 
and  that  before  and  at  the  time  of  the  pulling  down, 
&c.,  and  building,  &c.,  and  until  the  making  of  the 
supposed  promise  in  the  first  count  mentioned,  the  de- 
fendant was  such  owner  of  and  entitled  to  the  improved  ^ 
rent  of  the  said  messuage  as  therein  mentioned,  as  ad- 
ministrator as  aforesaid,  and  in  right  of  the  said  Thomas 
Newberry,  under  and  by  virtue  of  an  indenture  of  demise 
(25th  of  March  1818),  for  a  term  of  years  (still  unex- 
pired) from  Cooh  to  Newberry,  and  of  a  demise  or  under- 
lease (21st  o^June  1827)  for  a  term  still  unexpired,  of  the 
same  messuage  from  Newberry  to  Ebsworth.  The  plea 
then  went  on  to  state  a  judgment  recovered  by  Henry  and 
William  Wilson  against  the  defendant  as  administrator  of 
Newberry,  before  the  pulling  down  of  the  party-wall,  for 
a  just  debt  due  from  Newberry  in  his  lifetime,  which 
judgment  was  still  unsatisfied,  and  that  the  defendant 
had  fully  administered,  &c.  except  as  to  goods  of  the 
value  of  10/. 

Replication  to  the  second  plea.  That  the  said  im- 
proved rent,  before  and  at  the  time  of  such  pulling 
down,  &c.  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  a  certain  annual  rent  of  a  large  amount,  to 
wit,  of  the  amount  of  210/.  by  the  year,  due  and  pay- 
able 
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1835.  able  under  and  by  virtue  of  the  said  demise  or  under- 
'      '      lease  in  the  said  plea  mentioned,  for  and  during  the 

Thacker  ^  ^ 

against      said  term  thereby  granted,  and  that  the  same  was  of 

"Wilson. 

such  a  sufficient  value  and  amount  that  the  said  de- 
fendant, before  the  commencement  of  this  suit,  by  and 
out  of  and  with  the  same,  over  and  above  and  besides  all 
rent  and  monies  due  and  payable  from  or  by  the  said 
defendant  under  or  by  virtue  of  the  said  indenture  in 
the  said  plea  mentioned,  or  in  respect  of  or  in  relation 
to  the  premises  by  that  indenture  demised,  could  and 
might  and  ought  to  have  paid  and  satisfied  the  said 
plaintiff  the  said  sums  of  money  in  the  said  first 
count  mentioned."  Verification.  General  demurrer  and 
joinder. 

Cowling  in  support  of  the  demurrer.  First,  this 
action  does  not  lie  against  an  executor  or  administrator. 
Sect.  41.  of  the  Building  Act  («)  directs  that  the  person 

at 

(a)  Stat.  14  (?.  3.  c.  78.  s.  41.  enacts,  "that  the  person  or  persons, 
at  whose  expense  any  party-wall  or  party-arch  shall  be  built  agreeably 
to  the  directions  of  this  act,  shall  be  reimbursed  by  the  owner  or  owners 
who  shall  be  intitled  to  the  improved  rent  of  the  adjoining  building  or 
ground,  and  who  shall,  at  any  time,  make  use  of  such  party-wall  or 
party-arch,  a  part  of  the  expense  of  building  the  same,  in  the  proportion 
after  mentioned,"  &c.  "  And,  in  the  mean  time,  and  until  such  moiety" 
&c.  *'  be  so  paid,  the  sole  property  of  such  whole  party-wall  or  party-arch, 
and  of  the  whole  ground  whereon  the  said  party-wall  shall  stand,  shall  be 
vested  entirely  in  the  person  or  persons  at  whose  expense  the  same  shall 
be  built."  "  And  that  within  ten  days,"  &c.  such  first  builder  or 
builders  shall  leave,  at  such  adjoining  house  or  building,  a  true  account, 
in  writing,  of  the  number  of  rods  in  such  party-wall  or  party-arch,  for 
which  the  owner  or  owners  of  such  adjoining  building  or  ground  shall  be 
liable  to  pay,"  &c.  *'  whereupon  it  shall  be  lawful  for  the  tenant  or 
occupier  of  such  adjoining  building  or  ground  to  pay  one  moiety,  or 
such  proportional  part,  as  aforesaid,  to  such  first  builder  or  builders  for  the 
same,"  &c.,  "and  to  deduct  the  same  out  of  the  rent  which  shall  become 
due  from  him  or  her  to  such  owner  or  owners,  under  whom  he  or  she 
holds  the  same  respectively,  until  he  or  she  shall  be  reimbursed  the  same : 

and 
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at  whose  expense  any  party-wall  shall  be  built  accord-  1835. 
inff  to  the  act,  "  shall  be  reimbursed  by  the  owner  or      "  ~" 

°  '  •'  Thacker 

owners  who  shall  be  intitled  to  the  improved  rent  of  the  against 

Wilson. 

adjoining  building  or  ground,"  and  who  shall  make  use 
of  such  wall.  The  word  "  owner,"  there,  must  mean  . 
owner  in  his  own  right,  not  as  executor  or  adminis- 
trator. The  statutes  (23  H,  8.  c.  15-  5. 1.,  4  J^fc.  1.  c,  3. 
s,  2.,  8  &  9  W,  3.  11.  5.  2.,)  on  the  construction  of  which 
it  has  been  held  that  an  executor  against  whom  judgment 
has  been  given  on  demurrer,  is  not  liable  for  costs  ( Tatter- 
sall  V.  Groote  [a) ),  contain  words  as  general  as  those  of 
the  present  act.  It  will  be  said  that,  if  an  administrator 
be  not  liable,  there  is  no  owner  of  the  improved  rent 
who  can  be  resorted  to  in  a  case  like  this.  But  it  is 
not  necessary  that  there  should  be  such  an  owner,  for, 
by  sect.  41.,  the  builder  of  the  party- wall  has  a  lien 
upon  the  whole  wall,  and  upon  the  land,  till  he  is  re- 
paid ;  and  that  should  have  been  the  remedy  taken 
here.  Secondly,  if  the  action  lies  against  an  executor 
or  administrator,  he  is  liable  only  in  that  character,  and 
want  of  assets  is  a  defence.  It  is  suggested  by  the  re- 
plication that  an  administrator  is  bound  to  apply  the 
improved  rent  to  a  payment  of  this  kind.  But  the  ad- 
ministrator has  no  lien  upon  the  rent,  as  a  landlord  has. 
If  he  pays  out  of  his  own  funds,  there  being  no  assets, 
he  has  no  means  of  recovering  back  the  amount.  An 
executor  or  administrator  of  a  termor  cannot  waive  the 
term;  and,  supposing  it  to  be  but  a  short  one,  it  would 


and  in  case  the  same  be  not  paid  within  twenty-one  days  next  after 
demand  thereof,  then  the  same  shall  and  may  be  recovered,  together  with 
full  costs  of  suit,  of  and  from  such  owner  or  owners,  by  action  of  debt, 
or  on  the  case,  in  any  of  his  Majesty's  courts  of  record  at  Westminster,* 
(o)  2£.  ^  P.  253, 
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1835.  be  hard  if  the  owner  of  the  neighbouring  premises,  by 
pulling  down  the  party- wall,  could  subject  him  to  an 

1  HACKER 

against  expense  for  which  he  might  not  be  able  to  reimburse 
himself.  There  is  no  direction  in  the  statute,  that  an 
executor  shall  apply  the  improved  rent  in  this  manner. 
Rent,  when  received  by  him,  becomes  assets,  and  is  to 
be  disposed  of  as  they  ordinarily  are.  Here,  if  there 
had  been  assets  not  administered,  the  plaintiff  might, 
perhaps,  have  maintained  his  action.  But,  as  the  case 
stands,  the  tenant  in  possession  was  the  only  person  to 
whom  he  could  have  recourse,  if  he  did  not  choose  to 
enforce  the  lien,  given  by  the  statute,  upon  the  land. 
It  is  true  that,  in  Tremeere  v.  Morison  {a),  an  admi- 
nistrator was  held  liable  for  non-repair  during  his  own 
time,  although  he  pleaded  that  he  held  only  as  admi- 
nistrator, and  had  derived  no  profit  from  the  premises. 
But  there  the  administrator  had  entered  and  was  in 
possession.  Here,  there  is  a  tenant  who  is  the  occupier, 
and  an  occupier  is  an  owner  for  the  purposes  of  the 
clause  in  question.  A  landlord  may  be  entitled  to  treat 
an  administrator  as  assignee  with  respect  to  rent  or 
repairs,  but  a  third  person  cannot  do  so  unless  the  ad- 
ministrator is  in  possession. 

Half,  contra.  The  defendant  is  liable,  not  as  admi- 
nistrator, but  as  owner.  The  second  plea  is  bad  on 
several  grounds.  First,  it  does  not  state  that  the  im- 
proved rent  was  of  no  value,  or  of  insufficient  value 
to  satisfy  the  demand  in  question,  or  of  any  value  in 
particular.  The  defendant  is  sued  as  the  owner  of, 
and  entitled  to,  the  improved  rent,  and  by  the  plea  he 


(a)  1  New  Ca.  89. 


admits 


Wilson. 
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admits  himself  to  be ,  so.    Then  the  character  in  which  1835. 
he  became  such  owner  is  immaterial.    If  there  was  any  " 

Thacker 

surplus  of  rent  in  his  hands  after  payment  of  the  rent  against 
due  to  the  original  landlord,  the  rebuilder  of  the  party- 
wall  had  a  lien  upon  it.  For  if  the  premises  be  in  the 
hands  of  an  under-tenant,  according  to  sect.  41.  of  the 
act,  the  under-tenant  may  pay  the  moiety  of  expense  in 
respect  of  the  party-wall,  and  deduct  it  from  his  rent. 
A  fortiori,  the  owner,  if  the  premises  are  in  his  own 
hands,  will  be  bound  to  pay  the  moiety  of  this  expense, 
in  preference  to  the  demands  of  other  creditors.  The 
portion  of  rent,  therefore,  which  would  have  been  appli- 
cable to  this  claim,  is  not  to  he  placed  upon  the  common 
footing  of  assets.  The  plea,  here,  ought  to  have  shewn 
that  the  improved  rent  was  insufficient  to  satisfy  any 
part  of  the  demand  for  the  party-wall,  after  paying  the 
rent  to  the  original  landlord.  The  case  is  like  that  of 
executors  of  a  lessee,  who  are  liable  for  so  much  of  the 
rent  as  the  premises  are  worth ;  Ruherij  v.  Stevens  [a) ; 
and  the  plea  should  have  been  like  that  which  was  there 
pleaded.  If  any  portion  of  the  rent  remains  in  the 
hands  of  the  executor,  he  is  liable  for  so  much.  He 
cannot  get  rid  of  a  charge  imposed  by  law  in  respect 
of  that  out  of  which  the  improved  rent  issues.  Se- 
condlys  this  may  be  considered  as  a  disbursement  for 
repairs.  The  executor  of  a  lessee  is  liable  for  repairs 
as  assignee,  though  the  premises  yield  no  profit ;  Tre- 
meere  v.  Morison  {b) ;  where  the  law  is  thus  laid  down  by 
Bosanquet  J.  [c) :  "  The  general  rule  is,  that  the  exe- 
cutor of  a  lessee  is  liable  as  assignee,  except  that,  with 
respect  to  rent,  his  liability  does  not  exceed  what  the 


(a)  4  5.     Ad,  241.  (6)  1  New  Ca.  89. 
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(c)  Page  99. 
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property  yields.  No  such  exception  applies  to  the 
covenant  for  repairs."  But  an  owner  of  improved  rent, 
under  this  statute,  has  the  same  indulgence  extended 
to  him  with  regard  to  repairs,  as  an  executor  has  in 
respect  of  rent ;  he  is  liable  only  to  the  extent  of  what 
the  property  will  yield.  To  that  extent,  however,  the 
claim  in  respect  of  the  party-wall  is,  by  this  statute, 
equivalent  to  a  lien. 

The  obligation  imposed  by  the  act  is,  in  terms,  upon 
the  owner  entitled  to  the  improved  rent;  and  as  that 
ownership  renders  him  liable,  his  executor  is  also  liable 
by  virtue  of  that  office.  There  is  nothing  in  the  act 
to,  exempt  him,  or  oblige  the  tenant  in  possession  to 
pay  in  his  stead.  And  this  is  no  hardship  on  the  exe- 
cutor, since  he  is  not  required  to  advance  any  thing  out 
of  his  own  funds  if  the  improved  rent  be  insufficient. 

Cowlings  in  reply.  The  plaintiff  should  either  have 
kept  possession  of  the  whole  wall  till  it  was  ascertained 
who  would  pay  him,  or  have  called  upon  the  tenant  in 
possession  to  pay,  to  the  amount  which  his  rent  would 
cover.  \_Patteson  J.  The  act  only  says  that  it  shall 
be  lawful  for  the  occupier  to  pay,  not  that  he  shall  be 
obliged.]  The  defendant  receives  the  improved  rent, 
not  in  his  own  right,  but  as  executor;  and  as  soon  as 
it  comes  to  his  hands  it  is  in  a  course  of  distribution 
as  assets.  The  second  plea,  therefore,  is  a  sufficient 
answer. 

Lord  Denman  C.  J.  I  am  of  opinion  that  the  de- 
fendant is  the  person  who,  by  the  act,  is  bound  to  pay 
this  demand.  As  the  case  is  put  on  behalf  of  the  de- 
fendant, the  question  is  whether  he  or  the  party  who 

did 
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did  the  repairs  is  to  lose  the  money ;  but  I  do  not  see 
that  the  defendant,  if  he  pays,  will  lose  it,  because  the 
portion  of  rent  applicable  to  this  purpose  is  not  to  be 
considered  as  assets* 

LiTTLEDALE  J.  The  defendant  has  not,  by  his  plea, 
denied  being  owner  of  the  improved  rent,  but  he  says 
that  the  improvement  does  not  affect  him  in  his  own 
character,  but  as  administrator  of  Newberry^  who  made 
the  under-lease.  If  he  meant  to  insist  that  he  was  not 
the  owner  of  an  improved  rent  within  the  statute,  he 
should  have  alleged  that  the  rent  now  received  upon  the 
under-lease  was  less  than  that  paid  to  the  original 
landlord.  The  plea  suggests  nothing  to  that  effect. 
And  as  to  the  ownership,  I  think  an  administrator  is 
as  much  owner  for  the  purposes  of  this  act  as  if  he  held 
by  a  regular  conveyance.  A  man  may  have  held  as 
administrator  for  forty  or  fifty  years,  and  may  have  let 
for  200Z.,  himself  paying  a  rent  of  only  100/.  Can  it 
be  said  that  such  a  person  is  not  the  owner  of  an  im- 
proved rent  ?  His  title  is  as  good,  for  this  purpose,  as 
it  could  be  under  any  other  circumstances.  The  de- 
fendant here  had  held  as  administrator  for  several  years. 
An  outstanding  judgment  is  pleaded,  and  it  is  true, 
the  assets  are  applicable  to  that.  But  the  question  is, 
whether  the  portion  of  rent  claimed  for  the  rebuilding 
of  this  party-wall  be  assets.  The  plaintiff  contends  that 
his  claim  is  a  lien  upon  so  much  of  the  rent,  and  I 
think  it  ought  to  be  so,  because  it  is  by  means  of  such 
liability  on  the  part  of  the  adjoining  owner  that  the  wall 
is  kept  in  repair,  which  otherwise  might  go  to  ruin. 
The  charge  is  a  necessary  one.  But  for  the  mainten- 
ance of  the  party-wall  the  premises  would  not  continue 
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to  bring  an  improved  rent.    And  if  the  charge  be  a 
lien,  the  judgment  pleaded  is  no  answer. 

Patteson  J.  If  Newberry  had  been  alive,  he,  hav- 
ing underlet,  would  be  chargeable  as  the  owner  of  the 
improved  rent ;  and  so  is  his  administrator,  he  being 
dead.  Then  it  is  said  that  there  is  a  judgment  un- 
satisfied. But  it  is  clear  that  if  the  tenant,  who  is  the 
actual  occupier,  had  paid  this  moiety  of  expenses,  which 
he  might  have  done,  he  could,  by  the  act,  have  deducted 
the  amount  from  the  rent  payable  to  the  administrator  ; 
and  the  administrator  could  only  have  been  answerable 
for  the  rent  as  assets,  minus  the  amount  so  deducted. 
It  makes  no  difference  that  the  administrator  himself 
pays  the  sum,  and  receives  the  whole  rent  from  the  under- 
tenant. 

Coleridge  J.  The  defendant  admits,  by  his  plea, 
that  he  was  owner  of  the  improved  rent,  but  says  that 
he  was  so  as  administrator.  There  is  no  ground  for 
such  a  distinction.  The  act  was  passed  for  a  great 
public  purpose ;  and  it  does  not,  in  the  clause  in  ques- 
tion, warrant  any  inquiry  as  to  the  characters  in  which 
persons  are  charged.  It  imposes  the  liability  generally, 
and  makes  no  provision  for  the  case  of  an  executor  or 
administrator.  An  administrator,  then,  is  chargeable,  in 
respect  of  the  improved  rent,  as  an  assignee  would  be 
for  repairs.  If  that  be  a  legal  consequence  of  his  situ-  / 
ation,  it  follows,  as  another  legal  consequence,  that  he 
would  be  protected  in  paying  the  sum  now  claimed. 

Judgment  for  the  plaintiff. 
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The  King  against  The  Inhabitants  of  New-  Saturday  i 
MARKET  St.  Mary.  ^""^ 


appeal  against  an  order  of  two  justices,  whereby  The  manor  of 
John  Porter  was  removed  from  the  parish  of  Ford-  five^anors 
ham  in  Cambridgeshire^  to  the  parish  of  Newmarket  St,  which"^"^ 
Mary  in  Suffolk^  the  sessions  quashed  the  order,  sub-  '^?; 

^  tjj      ^  T  ?  extensive  with 

ject  to  the  opinion  of  this  Court  upon  the  following  ^^^^^"^^j^ 

case  :   -    homage  of  the 

court  baron  of 

The  appellants  relied  upon  a  settlement  in  the  re-  B.  appointed  a 
spondent  parish,  derived  from  the  pauper's  father,  who,  town*^of  jF.  for 
whilst  residing  in  that  parish,  served  there  for  two  years  execirted  the 
the  office  of  pinder.     He  was  appointed  at  a  court  pfficeaccord- 

*  *  ii^giy  lor  the 

baron  held  for  the  manor  of  Fordham  Bis^ien  on  the  y^^^"'  residing 

ini^^.:  Held, 

5th  of  September  1787,  the  appointment  being  entered  that  he  gained 

no  settlement 

on  the  court  rolls  in  the  following  words:  —  "And  in i^. under stat. 
lastly  the  said  homage  did  elect  John  Pointer  pinder  for  c.  li.  s.  6., 
the  town  of  Fordham  for  the  year  ensuing,  and  until  wrre^^verafin- 
another  person  be  chosen  in  his  stead.    And  the  said  stances  of  ap- 

^  pointments  by 

John  Porter  came  into  court,  and  was  duly  sworn  to  ex-  homage 

in  the  rolls  of 

ecute  the  said  office."   The  first  entry  on  the  court  rolls  the  court;  and 

though  the  in- 

of  the  manor  of  Fordham  Biggen,  which  can  be  found,  habitants  of  f. 

^    ,  .  p  en         •  1  enjoyed  right 

of  the  appointment  ot  any  oriicer,  is  at  a  court  baron  of  common  in 
held  on  the  1st  of  November  1693.  From  that  period  to 
the  year  1810,  when  the  parish  of  Fordham  was  inclosed, 
there  were  four  courts  leet  with  courts  baron,  and  a 
great  majority  of  courts  baron  without  a  leet ;  at  which 
the  pinders,  and  other  officers  of  the  manor,  were  ap- 
pointed and  sworn  in.  In  the  other  instances  of  courts 
leet  and  courts  baron  being  held  together  (except  one, 
L  4  where 
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1835.  where  the  pinder  was  appointed  by  the  homage  only), 
~  the  pinders  and  other  officers  of  the  manor  were  elected 

The  King  ^ 

against       by  the  jury  of  the  leet.    From  1789  to  1794  there  were 

The  Inhabit-  . 

ants  of       eight  consecutive  courts  baron,  at  which  certain  per- 

Newjmarket  •       T1  .1  >      P  .1 

St.  Mary.  SOUS  were,  in  like  manner  as  the  pauper  s  lather, 
elected  pinders  by  the  homage,  and  sworn  in;  and 
there  was  not  one  instance  on  the  court  rolls  of  any 
such  appointment  at  a  court  leet  held  as  such  only. 
There  are  in  all  five  manors  in  the  respondent  parish, 
of  which  the  manor  of  SoJiam  and  Fordham  is  the  most 
extensive;  but  there  is  no  paramount  manor.  There 
were,  previous  to  the  inclosure  of  the  parish,  three  com- 
mons in  the  manor  of  Fordham  Biggen,  over  which  the 
inhabitants  of  Fordham  had  common  rights.  There 
were  also  two  pounds,  one  belonging  to  the  manor  of 
Fordham  Biggen,  the  other  to  the  manor  of  Soham  and 
Fordham.  The  only  question  for  the  opinion  of  the 
Court  was,  whether  the  pauper's  father  was  legally 
placed  in  the  office  of  pinder,  under  the  above-men- 
tioned appointment  by  the  homage  of  the  court  baron 
in  1787,  so  as  to  acquire  a  settlement  in  the  respond- 
ent parish. 

The  case,  stated  as  above,  was  argued  in  Easter  term, 
1832,  when  this  Court  sent  it  back  to  the  sessions,  to 
find  whether  the  town  of  Fordham  were  co-extensive 
with  the  parish  of  Fordham,  and  more  or  less  extensive 
than  the  manor  of  Fordham  Biggen.  At  a  subsequent 
session,  the  justices  found  that  the  town  of  Fordham  was 
co-extensive  with  the  parish  of  Fordham,  and  was  more 
extensive  than  the  manor  of  Fordham  Biggen ;  and  it 
confirmed  the  order  of  removal,  subject  as  before  to 
the  opinion  of  this  Court. 


Biggs 
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Biggs  Andre^ms  (with  whom  was  Gunning)^  in  support 
of  the  last  order  of  sessions.  The  appointment  is  illegal. 
The  homage  of  a  court  baron  of  the  manor  could  not 
appoint  a  pinder  for  the  town,  which  is  more  extensive 
than  the  manor,  even  if  such  a  court  could  appoint  at 
all;  for  the  manor  and  the  town  have  no  connection  ;  and 
the  mere  fact  of  such  appointments  having  been  entered 
on  the  rolls  of  the  court  does  not  shew  the  right.  But, 
further,  the  homage  have  no  power  of  appointment  at 
all:  the  appointment  is  with  the  court  leet;  the  rea- 
son of  which  is,  that  the  office  is  derived  from  that  of  the 
reeve,  who  is  an  officer  of  the  court  leet ;  Com,  Dig, 
Leet,  (M.  3).  The  office  of  pinder  is  not  named  in  any 
old  authority;  but  it  is  referred  to  in  some  cases  which 
will  be  cited.  [^Patteson  J.  Do  you  find  any  thing 
about  the  homage  ?  What  business  have  they  to  ap- 
point ?  The  lord  of  a  manor  may  have  such  a  right,  or 
the  jury  of  a  court  leet.]  The  homage  have  no  such 
right.  And,  again,  if  they  had,  the  office  would  confer 
no  settlement.  The  manorial  appointment  confers  no 
settlement,  any  more  than  the  office  of  hogringer  to  the 
lord  of  a  manor  {a),  \_Littledale  J.  The  office  of  hog- 
ringer to  a  parish  would  give  a  settlement.]  That  was 
so  decided  in  Rex  v.  W/nttlesea  {b\  where  the  office  was 
parochial,  and  the  appointment  was  made  by  the  leet. 
The  words  of  the  statute,  3  W,  4  M,  c,  1\,  5.6.,  are, 
shall  "  execute  any  public  annual  office  or  charge  in 
the  said  town  or  parish,  during  one  whole  year;"  which 
are  quite  inapplicable  to  the  present  case.  In  Rex  Vi 
Clixhy  (c)  the  appointment  to  the  office  of  pinder  was  by 
the  occupiers  of  land  in  the  parish  ;  yet  it  was  held  to 

(a)  See  Lord  Kenyon'%  judgment  in  Bex  v.  Whittlesea,  4  T.  J^.  8(38. 
C^*)  4  T.  R.  807.  ^       (c)  4B.  <^  Ad.  153. 

give 
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give  no  settlement.  [Lord  Denman  C.  J.  No  regular  ap- 
pointment was  shewn  in  that  case.]  At  any  rate,  the 
service  was  performed ;  and  the  case  therefore  shews  that 
the  execution  of  the  office  is  insufficient,  unless  the  ap* 
pointment  be  regular.  A  public  office  should  be  derived 
from  the  crown,  mediately  or  immediately ;  and  this 
shews  why  the  appointment  of  the  lord  of  a  manor,  or 
his  homage,  gives  no  public  office.  The  office  of  master 
of  a  workhouse  is  not  within  the  statute ;  Rex  v.  Mer- 
sliam  {a) :  nor  that  of  organist ;  Rex  v.  St,  George,  Ha^ 
nover  Square  {b).  No  indictment  would  lie  for  not  serv- 
ing the  office  of  pinder ;  such  an  officer  is  not  bound  to 
suit  and  service :  nor  is  there  such  an  office  in  all  pa- 
rishes or  manors ;  in  fact,  there  appears  nothing  beyond 
a  personal  contract  of  service.  In  Jasper  v.  Eadowes  (c) 
Lord  HoU  said,  "  the  law  has  not  appointed  any  such 
thing  as  a  common  pound ;  they  are  only  by  the  agree- 
ment of  lords  and  tenants;  and  so  are  hayisoards  and 
keepers  qf  pounds, ILitlledale  J.  Does  not  parco  fracto 
lie  in  the  case  of  cattle  pounded  in  the  pound  of  the  lord 
of  the  manor  ?  (c?)]  That  is  for  a  breach  of  the  peace. 
\Littledale  J.  That  view  is  not  quite  consistent  with 
there  being  only  a  contract  between  landlord  and  tenant.] 
Perhaps  the  appointment  of  an  officer  by  the  leet  might 
be  a  foundation  for  the  action.  \JLittledale  J.  Then 
you  would  distinguish  betwt;en  different  sorts  of  pounds.] 
An  officer  appointed  by  the  leet  would  have  the  power 
in  all  the  commons  under  the  jurisdiction  of  the  leet. 
If  this  is  to  be  considered  a  manorial  appointment,  there 
ought  to  have  been  five  appointments,  one  for  each  manor. 

(a)  7  East,  167.    Compare  Rex  v.  Ilminster,  1  East,  83. 

(b)  5B.  ^  Ad.  511. 

(c)  11  Mod.  23.    See  S.C.  as  Vaspor  v.  Edwards,  12  Mod.  658. 

(d)  See  Vas-porv.  Edtvards,  12  Mod.  661.  664. 

The 
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The  distinction,  as  to  publicity  of  office,  between  ap- 
pointments by  a  court  leet  and  a  court  baron,  was  taken, 
on  an  application  for  a  mandamus,  in  Rex  v.  Hulston  [a). 
In  the  case  of  an  office  in  which  the  parishioners  were 
interested,  they  would  take  care  either  not  to  appoint, 
or  to  remove,  a  person  likely  to  become  chargeable.  A 
manor  might  extend  through  several  parishes ;  the  court 
might  be  held  in  one,  and  the  duty  be  exercised,  and 
residence  be  completed,  in  another.  Other  inconve- 
niences might  be  shewn  to  arise  from  considering  this  a 
public  office  within  the  statute. 


1835. 


The  King 
against 
The  Inhabit- 
ants of 
Newmarket 
St.  Mart. 


IT/ie  Court  here  asked  the  counsel  on  the  other  side 
if  they  were  prepared  to  maintain  the  legality  of  this 
appointment.] 

Kelli/  (with  whom  was  Joh7i  Smith),  contra.  The 
question  is,  whether  a  custom  to  appoint  in  the  manner 
found  by  the  case  can  be  supported ;  for,  if  it  can,  the 
Court  will  either  infer  the  custom,  or,  if  that  cannot 
be  done,  will  send  the  case  back  to  the  sessions  to  find 
the  fact.  But  the  ancient  appointments  furnish  suffi- 
cient ground  for  inferring  the  custom ;  it  cannot  be  as- 
sumed that  every  person  appointed  committed  a  trespass 
by  acting  under  the  appointment.  [Lord  Denman  C.  J. 
The  Court  clearly  thought,  on  the  preceding  argument, 
that  they  had  decided  this  case,  subject  to  the  question 
of  fact  as  to  the  extent  of  the  town,  parish,  and  manor ; 
and  it  is  to  be  regretted  that  it  was  not  expressly  so 
decided.]  There  can  be  no  doubt  that  the  appoint- 
ment is  good,  as  far  as  regards  the  manor;  and  it  is 


(a)  I  Str.  621, 


not 
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not  necessary  that  it  should  run  through  the  whole 
parish  (a).  [Lord  Denman  C.  J.  But  the  office  con- 
ferred is  professedly  one  running  through  all  the  town; 
if  such  an  office  cannot  be  conferred  by  the  homage  of 
this  manor,  how  can  you  support  the  settlement  ?]  The 
appointment,  as  a  manorial  one,  is  not  impeached.  Now 
the  inhabitants  of  Fordham  had  rights  over  the  com- 
mons in  the  manor  before  the  inclosure,  which  took 
place  long  after  the  appointment ;  so  that  the  noto- 
riety, which  has  been  acknowledged  as  the  proper  cri- 
terion of  the  publicity  of  an  office,  is  established. 


Per  Curiam  [h).  The  rule  for  quashing  the  last  order 
of  sessions  must  be  discharged. 

Order  of  sessions  confirmed. 


(a)  See  Fittleworth  v.  Pulborough,  Burr.  S.  C  238.  2  Bott.  187.  pi.  252. 
(6th  ed. )  Rex  v.  Wingham,  Burr.  S.  C.  223.  Rex  v,  Whitchurch)  Burr, 
S.  C.  365. 

(5)  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js. 


^MajiT       The  King  against  The  Inhabitants  of  the 
Township  of  Middlewich. 

An  office,  to  appeal  against  an  order  of  two  justices,  whereby 

tleraent  under  Matthew  Currey  Yarwood  was  removed  from  the 

M^c^u^  te.  township  of  Church  Hulme,  in  the  county  of  Chester,  to 
must  be  annual        township  of  Middlewich  in  the  same  county,  the 

m  Its  nature.  ^ 

Therefore      sessions  Confirmed  the  order,  subject  to  the  opinion  of 

where  an  act  of 

parliament       this  Court  on  the  following  case. 

authorised  jus- 

tices  to  appoint      Both  townships  support  their  own  poor.    I  he  pauper, 

constables  for 
such  period  as 

they  should  judge  expedient,  at  a  salary  not  exceeding  20/.  per  annum,  it  was  held,  that 
the  person  appointed  gained  no  settlement,  whether  the  appointment  was  or  was  not  in  fact 
for  a  year. 

two 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


157 


two  years  before  the  date  of  the  order,  being  then  1835. 


for  fourteen  townships  in  the  county  of  Chester^  of  which  ants  of 
Church  Hulme  was  one ;  and,  under  that  appointment, 

(a)  Stat.  10  G>  4.  c.  xcvii.  (local  and  personal,  public),  entitled,  "  An 
Act  to  enable  the  magistrates  of  the  county  palatine  of  Chester  to  appoint 
special  high  constables  for  the  several  hundreds  or  divisions,  and  as- 
sistant petty  constables  for  the  several  townships,  of  that  county." 

By  sect.  2.  the  justices  at  quarter  sessions,  upon  certain  recommend- 
ation, may  appoint  an  assistant  petty  constable  for  any  one  township,  or 
for  two  or  more  adjoining  townships  within  any  hundred  or  division, 
"  for  such  period  as  the  said  justices,  assembled  at  any  quarter  sessions," 
&c.  "  shall  think  expedient  (except  as  hereinafter  mentioned) ;  and  upon 
any  vacancy  in  the  office  of  any  such  assistant  petty  constable,  by  death, 
resignation,  efflux  of  time,  or  otherwise,"  the  quarter  sessions  are  authorised 
to  appoint  afresh ;  "  provided  always,  that  no  assistant  petty  constable  ap- 
pointed under  this  act  shall  resign  his  said  office  until  he  shall  have 
given  to  the  justices"  at  petty  sessions,  "one  calendar  month's  notice  at 
the  least  of  his  intention  to  resign  the  same  office." 

By  sect.  4.  the  assistant  petty  constable  is  to  take  an  oath  that  he  will 
well  and  truly  serve  the  King,  in  his  office,  &c.  "  and  that  while  I  shall 
continue  to  hold  the  said  office  I  will,  to  the  best  of  my  skill  and  know- 
ledge, discharge  all  the  duties  thereof  faithfully  according  to  law." 

By  sect.  10.  the  justices  in  quarter  sessions  are  authorised  to  remove 
any  assistant  petty  constable  from  his  office  for  any  misconduct  or  in- 
capacity, "  or  in  case  they  shall  at  any  time  think  that  the  necessity  for 
the  continuance  of  such  an  officer  has  ceased." 

By  sect  11.  any  three  justices,  at  petty  sessions,  of  the  hundred  or 
division  for  which  an  assistant  petty  constable  is  appointed,  may  suspend 
him,  and  appoint  another,  till  the  next  quarter  sessions ;  and  the  justices, 
at  such  quarter  sessions,  may  reinstate  or  remove  him. 

By  sect.  22.  the  justices  at  quarter  sessions,  on  the  recommendation  of 
three  justices  at  petty  sessions  acting  for  any  hundred  or  division,  may 
order  a  salary  for  any  assistant  petty  constable  appointed  for  any  township 
within  such  hundred  or  division,  "  provided  that  such  salary  shall  in  no 
case  exceed  the  annual  sum  of  20/.  for  each  township. " 

By  sect.  23.  the  justices  in  quarter  sessions,  on  like  recommendation, 
and  with  the  consent  of  certain  persons  therein  mentioned,  may  order,  in 
lieu  of  the  above  salary,  "  any  salary  not  exceeding  50/.  per  annum.'' 


The  King 
against 
The  Inhabit- 


he 
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he  served  the  office  fifteen  months,  during  the  whole  of 
which  time  he  resided  in  Church  Hulme, 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  pauper  gained  a  settlement  in  Church  Hulme 
by  serving  an  office.  , 

Waddington,  in  support  of  the  order  of  sessions. 
This,  by  the  provisions  of  the  statute,  was  clearly  a 
public  office;  but  it  does  not  appear  that  it  was  an 
annual  one  within  stat.  3  W,  M,  c»  11.  s.  6,  The 
case  states  only  that  the  pauper  was  "  duly  appointed 
that  does  not  shew  an  appointment  even  for  a  year,  in 
fact,  if  there  could  have  been  a  due  appointment  for  a 
less  time,  as  there  clearly  might,  under  the  local  act.  The 
justices,  by  sect.  2.,  may  appoint  for  such  period  as  they 
think  expedient,  the  exception  referring  to  the  power  of 
removal  afterwards  given.  By  the  same  section,  the 
constable  may  not  resign  without  a  month's  notice ;  it 
follows  that,  on  giving  such  notice,  he  may  resign. 
Again,  by  sect.  10.,  the  quarter  sessions  have  a  power  of 
removal.  It  cannot  be  said,  in  answer  to  this,  that  a 
constable,  though  removeable,  is  still  entitled  to  continue 
in  office  during  the  current  year;  for  the  eleventh 
section  gives  the  petty  sessions  the  power  of  immediate 
suspension.  It  is  true  that  there  might  be,  under  this 
act,  an  appointment  in  fact  for  a  year,  subject  to  the 
power  of  removal;  but,  as  there  is  a  discretion,  it 
cannot  be  assumed  that  the  appointment  was  for  a  year. 
The  oath  is  for  faithful  service  during  the  continuance 
of  the  office,  by  sect.  4. ;  in  annual  offices,  it  is  for  service 
during  the  ensuing  year.  [He  was  then  stopped  by  the 
Court.] 

Evansy 
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Evans^  contra.     It  must  be  assumed  that  this  was  1835. 
a  general  appointment.    [Lord  Denman  C.  J.  Would  Kino 
that  be  a  ffood  appointment  under  the  act?    Patte-  against 

^  ^  ^  Thelnhabit- 

son  J.    Would  it  be  more  than  an  appointment  during       ants  of 

_  .  IT  MiDDLEWICH, 

pleasure  :]  By  sect.  22.  the  salary  is  to  be  annual.  In 
Rex  V.  Lew  («)  an  assistant  overseer,  appointed  at  an 
annual  salary,  was  held  to  gain  a  settlement  by  his 
office ;  and  there  Bayley  J.  said,  "  the  pauper  was  to 
receive  a  yearly  salary  for  exercising  the  duties  of  it; 
and  although  he  might  be  removed  within  the  year,  he 
would  continue  in  the  office  for  a  year,  unless  some- 
thing was  done  to  determine  it  within  that  period." 
\_Coleridge  3 .  The  salary  is  not  to  exceed  a  certain  annual 
sum.]  Under  those  words  none  but  an  annual  salary 
could  be  given.  \_Littledale  J.  If  you  hire  a  man  at 
an  annual  salary,  it  means  at  the  rate  of  so  much  per 
annum.  Coleridge  J.  Would  an  appointment  for  three 
months  be  bad  ?  if  not,  how  can  the  party  have  an  annual 
salary,  as  you  interpret  the  words?]  The  argument 
suggested,  as  to  the  power  of  discharge,  is  answered 
by  Rex  v.  Lew  {a).  The  offices  of  parish  clerk  {b)  and 
sexton  give  a  settlement,  though  they  are  not  confined 
to  the  year.  As  to  the  attempted  inference  from  the 
power  of  resigning  or  giving  a  month's  notice,  such 
an  argument  would  destroy  every  settlement  by  yearly 
hiring. 

Lord  Denman  C.  J.  If  this  office  were  annual  in 
its  nature,  we  should  have  wished  to  see  the  appoint- 
ment. But  we  think  that  it  is  not  annual  in  its  nature, 
and  that  it  may  last  for  such  time  as  the  justices  think 


(a)  8  B,  ^  C.  655. 


(6)  See  Eex  v.  Stogursey,  1  B.  &  Ad.  795. 

propen 
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1835.  proper.  The  case  of  Bex  v.  Lew  [a)  seemed  at  first  to 
"  present  a  difficulty  in  the  way  of  this  view.    But,  first, 

The  King  j  j 

against      the  assistant  overseer's  office  corresponds  with  that  of 

The  Inhabit-  .  . 

ants  of      overseer,  which  is  annual,  and  by  the  statute  (59  G.  3. 

c,  12.  s,  7.)  It  is  to  continue  till  the  appointment  is 
revoked,  or  till  the  officer  resign.  Secondly,  the  salary 
is  to  be  annual,  by  the  same  section.  Thirdly,  in  Rex  v. 
Lew  (a),  the  salary  was,  in  fact,  annual.  The  case  is, 
therefore,  easily  distinguishable  from  the  present,  where 
the  duration  of  the  office  depends  on  the  discretion  of 
the  justices. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  In  Bex  v. 
Lew  the  officer  was  an  assistant  overseer,  appointed 
under  the  statute  59  G.  3.  c.  12.  s.  7.^  which  directs  that 
he  shall  execute  all  such  duties  of  overseer  of  the  poor 
as  shall  be  expressed  in  the  warrant  of  appointment, 
in  like  manner  and  as  fully,  to  all  intents  and  purposes, 
as  the  same  may  be  executed  by  an  ordinary  overseer. 
Now  the  office  of  an  ordinary  overseer  is  annual.  The 
person  appointed  assistant  overseer  is  to  continue  in 
office  till  he  shall  resign,  or  till  his  appointment  shall 
be  revoked :  it  is,  therefore,  an  annual  office  defeasible. 
Bex  V.  Lew  [a)  is,  consequently,  inapplicable.  By  the 
words  in  the  act  now  before  us,  the  appointment  is  to 
be  for  so  long  as  the  justices  think  expedient;  it  is, 
therefore,  not  an  annual  office. 

Patteson  J.  In  Bex  v.  Lew  [a)  the  appointment, 
if  for  less  than  a  year,  would  not  have  been  valid. 

Coleridge  J.  I  am  of  the  same  opinion.  If  the  office 
were  annual  in  itself  we  should  recur  to  the  appoint- 

(a)  %B.^C.  655. 

ment, 
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ment,  in  order  to  see  whether  it  was  annual  in  fact. 
But  here,  even  if  the  appointment  were  in  fact  for  a 
year,  there  is  nothing  to  shew  that  it  would  be  an 
annual  office.  I  have  always  understood  that  the  office 
must  be  such  that,  if  the  appointment  were  general, 
it  would  be  assumed  that  the  tenure  of  it  was  to  be  for 
a  year. 

Order  of  sessions  confirmed. 


1835. 


The  King 
against 
The  Inhabit- 
ants of 

MiDDI-EWICH. 


The  King  ammst  The  Inhabitants  of  Norton  Saturday^ 

°  „  May  2d. 

Bavant. 

appeal  against  an  order  of  justices,  whereby  A  question 

John  White  was  removed  from  the  parish  of  Norton  sions,*as  to  an 

Bavant  to  the  parish  of  Frome  Selwood^  the  sessions  me^t^by  hTrin* 

quashed  the  order,  subject  to  the  opinion  of  this  Court  a"third^parish^ 
on  the  following  case.  sessions 

°  quashed  the 

The  pauper's  birth  settlement  was  in  Frome  Selwood  :  order  of  re- 
moval, subject 

the  pauper,  about  eight  years  ago,  went  to  one  Gtitch,  to  a  case,  in 

which  the  con- 
in  the  parish  of  Corsley,  to  hire  himselj  as  a  colt  shear-  tract  of  hiring 

man  *.  Gutch  asked  the  pauper  if  he  liked  to  work  for  him  the  question  for 

for  a  twelvemonth,  and  offered  him  6s.  a  week,  to  work  stated  to ^be7^^ 

ten  hours  a  day,  from  five  o'clock  in  the  morning  till  six  ^^^^^^^^ 

••  '  o  pauper  gained 

in  the  evening,  and  to  leave  off  in  the  middle  of  the  f  settlement  by 

*^  hiring  and 

day  on  Saturdays,  so  as  to  make  up  the  ten  hours  a  day.  service  in  the 

third  parish  : 

The  pauper  served  the  year,  and  slept  in  the  same  Held,  that  this 

.  I  .  I  .  ,  ,  .  left  the  ques- 

parish,  sometimes  at  his  master  s,  and  sometimes  at  tion,  whether 
home.    About  a  month  after  the  pauper  entered  into  h^ring"was^ex- 
the  service,  it  was  agreed  between  him  and  the  master,  open'to^this'^*' 

Court. 

Pauper  was  hired  to  work  for  a  year,  at  6s.  a  week,  to  work  ten  hours  a  day,  from  five 
in  the  morning  till  six  in  the  evening;  and  afterwards  it  was  agreed  that  he  should  receive 
additional  pay  for  over- work :  Held  to  be  an  exceptive  hiring ;  though  the  pauper  never 
in  fact  refused  to  work  over-hours  when  requested. 

Vol.  IIL  M  that 
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The  King 
against 

he  Inhabit- 
ants of 
Norton 

Bavant. 


1835.  that  the  pauper  should  receive  Id,  per  hour  for  over- 
hours  ;  and  he  continued  to  receive  the  same  to  the  end 
of  the  year.  Sometimes  he  looked  after  the  master's 
horse,  and  sometimes  he  worked  in  the  garden.  At  the 
end  of  the  year,  the  pauper  agreed  with  the  master  to 
stay  on  upon  the  same  terms,  with  the  addition  of  6d,  a 
week  more  wages.  The  pauper  served  a  second  year, 
doing  nearly  the  same  work  as  before.  The  pauper 
during  both  years  worked  over-hours  at  his  master's  re- 
quest, and  never  refused  when  he  was  wanted.  He  was 
sometimes  employed  on  Sundays,  and  was  paid  for  so 
doing.  The  pauper  kept  an  account  of  his  over-time  by 
the  direction  of  his  master,  and  was  asked  by  his  master 
if  he  would  sooner  do  the  over-work  in  his  own  time  or 
in  his  master's.  The  pauper  chose  to  work  his  over- 
hours  in  the  evening.  The  question  for  the  Court  was, 
whether  the  pauper  gained  a  settlement  by  hiring  and 
service  in  Corsley ;  if  so,  the  order  of  sessions  to  be  con- 
firmed ;  if  not,  then  quashed. 


Bingham  in  support  of  the  order  of  sessions.  It  is  a 
question  of  fact,  whether  this  was  or  was  not  an  ex- 
ceptive hiring;  and  the  sessions,  by  quashing  the  order, 
have  decided  that  it  was  not  exceptive.  The  Court  will 
not  now  interfere  with  that  decision  ;  Rex  v«  St,  Andrew 
the  Great,  Cambridge  (a),  Rex  v.  Rosliston  {b\  Rex  v. 
St,  Martin,  Leicester  {c).  In  Rex  v.  Ardington  {d)  the 
Court  certainly  reversed  a  decision  of  the  sessions  as  to 
the  hiring ;  but  there  only  one  of  the  preceding  cases. 
Rex  V.  aS^.  Andrew  the  Great,  Cambridge  [a),  appears  to 


(a)  SB.  ^  C.  664. 
(c)  8  ^.  ^  C.  674. 


{b)  SB.  ^  C.  668. 
{d)  1  A.  4  E,  260. 


have 
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have  been  cited.  In  Rex  v.  Dunsford  {a)  this  Court 
sent  a  case  back  to  the  sessions,  in  order  that  they  might 
find,  as  a  fact,  whether  a  particular  excavation  was  a 
mine  or  not.  Supposing  the  question  open,  there  may 
be  a  difficulty,  as  the  Courts  have  themselves  said, 
in  ascertaining  any  fixed  principle  for  determining 
whether  a  hiring  be  exceptive  or  not.  The  latest  au- 
thority is  therefore  the  highest;  and  that  is  Rex  v. 
Ossett'Cum-Gawtkorj)e  (Z>),  where  a  hiring  was  held  not 
to  be  exceptive,  though,  by  the  original  contract  itself, 
the  hours  of  working  were  limited,  with  an  allowance 
for  over-work ;  whereas,  in  the  present  case,  the  allow- 
ance for  over-work  was  not  introduced  till  a  month 
after  the  original  contract  was  entered  into.  It  is  true 
that  Taunton  J.  differed  from  the  rest  of  the  Court. 
The  [test  laid  down  by  Bayley  J.,  in  Rex  v.  Byher  (c), 
whether  the  time  be  "  only  mentioned  as  the  measure 
of  the  wages,"  is  the  safest,  and  shews  that  here  the 
hiring  was  not  exceptive.  The  law  requires  a  reason- 
able time  only  for  work,  though  the  relation  of  master 
an  d  svant  continue. 


1835. 

The  King 
against 
The  Inhabit- 
ants of 
Norton 
Bavant. 


Barsfow  contra.  The  sessions  have  set  out  the  terms 
of  the  contract,  to  be  interpreted  by  this  Court:  they 
have  not  found  the  fact  at  all.  The  hiring  is  exceptive 
unless  the  contract  gave  the  master  dominion  over  the 
servant  for  an  entire  year,  and  this  the  original  contract 
clearly  did  not  do  :  neither  was  it  enlarged  by  what  took 
place  afterwards  :  the  servant  might  still  have  refused  to 
work  the  over-hours  ;  and  this  state  of  things  continued 
throughout.    This  right  of  option  on  the  part  of  the 

(a)  2A.  <^  E.  568. 

(b)  4  B.  Sc  Ad,  216.   See  Rex  v.  St.  Helen's  Auckland,  4B.<^  Ad.  718. 

(c)  2B.  ^  C.  120. 

M  2  servant 
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1835.      servant  shews  an  exceptive  hiring,  as  appears  from  Rex 
^  ^     V.  Birmingham  («),  where  Bayley  J.  distinguishes  the 
against      case  of  Bex  V.  ByJcer  {b)  on  this  ground. 

The  Inhabit- 
ants of 

Bavant.         Lord  Denman  C.  J.    The  first  argument  urged  in 
support  of  the  order  of  sessions  is,  that  they  have  found 
the  fact.    I  cannot  assent  to  that.    They  have  merely 
found,  in  effect,  that  the  settlement  was  gained  in  Corsley 
if  there  was  a  hiring  and  service  for  a  year,  which  is  a 
question  left  to  be  determined  by  this  Court.  Certainly 
there  is  some  difficulty  in  reconciling  the  decisions, 
as  has  often  been  said.    But  this  case  is  precisely  the 
same  with  Rex  v.  Birmingham  («),  which  Bayley  J.  dis- 
tinguishes from  Rex  v.  Byker  (b).    By  the  offer  of  the 
master,  the  pauper  was  to  work  for  a  limited  number  of 
hours  during  the  twelvemonth,  and  was  not  bound  to 
give  any  more  time  to  his  master.    There  is,  therefore, 
an  exception  in  the  original  contract,  of  which  that 
which  took  place  afterwards  formed  no  part.    We  have 
been  pressed  with  the  decision  in  Rex  v.  Osseft'Cum- 
Gawthorpe  (c).    We  did  not  mean,  by  that  decision, 
to  overrule  Rex  v.  Birmingham  {a),  which  indeed  we 
expressly  distinguished.     I  do  not  deny  that  the  dis- 
tinction was  rather  refined ;  and  one  of  my  learned  bro- 
thers thought  that  the  two  cases  could  not  be  distin- 
guished.  In  Rex  V.  Ossett-cum-Gawthorpe  {c)  there  was, 
in  the  first  place,  a  hiring  for  five  years ;  and  then  came 
what  we  considered  as  merely  a  definition  of  the  service 
and  wages.    Here  the  actual  contract  is  for  ten  hours 
only  in  the  day,  beyond  which  the  master  could  not 
command  the  services  of  the  servant.    Therefore,  with- 

(o)  9B.^C.  925.  (6)  2B.^C.  114. 

(c)  4  5.  ^Ad,  216. 

out 
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out  interfering  with  Bex  v.  Osseft-cum-Gawthorpe  (a),  we 
must  hold  the  order  of  sessions  to  have  been  wrong. 

LiTTLEDALE  J.  concurred. 

Patteson  J.  I  am  of  the  same  opinion.  The  ses- 
sions cannot  be  said  to  have  found  a  hiring  and  service 
for  a  year.  In  Hex  v.  Ossett-cum-Gaisothorpe  {a)  I  did  not 
feel  so  much  pressed  by  Bex  v.  Birmingham  (h)  as  by 
Bex  v.  Frome  Selwood  (c),  which  came  nearer  to  the  case 
then  before  us.  But  I  thought  in  Bex  v.  Ossett-cum- 
Gawthorpe  {a)  that  the  master  could  have  compelled  the 
service  during  the  additional  hours.  That  was  the  only 
point  as  to  which  there  was  a  difference  of  opinion :  we 
agreed  as  to  the  principle. 


1835. 


The  King 
against 
The  Inhabit- 
ants of 

NOHTON 

Bavant. 


Coleridge  J.  I  think  it  would  be  trifling  to  say 
that  the  fact  is  found  by  the  sessions.  They  find  the 
settlement  in  Corsley,  unless  the  hiring  be  exceptive ; 
and  that  question  they  leave  open.  It  is  difficult  to  re- 
concile all  the  decisions  ;  yet  there  is  no  class  of  cases 
in  which  the  principle  is  more  fixed.  The  difficulty  is 
this ;  that,  assuming  the  principle,  the  Court  appears  to 
have  come  to  contradictory  opinions  as  to  the  applica- 
tion. Perhaps,  therefore,  it  Would  be  better  that  the 
sessions  should  find  the  fact ;  for,  when  the  question  of 
fact  is  sent  here,  and  we  are  put  to  judge  of  it,  we  are 
liable  to  inconsistencies.  But,  taking  this  case  by  itself, 
can  we  doubt  that  the  hiring  was  exceptive  ?  It  is  for 
so  many  hours  a  day,  making  up  so  much  in  the  week. 
If  so,  can  it  be  said  that  no  time  is  excepted  ?    I  put 


(a)  ^B.  ^  Ad.  216.  (6)  9  B.  ^  C  925. 

(c)  1  B.  ^  Ad.  207. 

M  3  the 
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1835.  the  case,  therefore,  upon  this  test:  if  the  servant  had 
*  been  called  upon  to  serve  for  more  time,  could  he  have 

The  King  ^  ^ 

against       refused  ?  If  he  could,  then  the  hiring  was  exceptive,  and 

The  Inhabit- 
ants of       the  sessions  were  wrong.    The  distinction  between  the 

Bavant.      master's  time  and  the  servant's  time  was  afterwards  re- 
cognised by  the  master. 

Order  of  sessions  quashed. 


Monday, 
May  4th. 


Dewar  against  Purday, 


At  the  close  of 
plaintiff's  case 
leave  v\^as  re- 
served to  de- 
fendant to 
move  to  enter 
a  nonsuit. 
Defendant 
offered  evi- 
dence, and  the 
jury  retired, 
and  w^ere  un- 
able to  agree 
upon  their  ver- 
dict. The 
Judge,  being 
pressed  to  dis- 
charge them, 
no  counsel  on 
either  side 
being  present, 
directed  a  non- 
suit on  the 
point  which 
had  been  re- 
served. 

On  motion 
by  plaintiff  for 
a  new  trial ; 
Held,  that  the 
nonsuit  was 
irregular,  and 
that  defendant, 
in  shewing 
cause,  could 
not  argue  the 
point  reserved 
at  the  close  of 
pla'ntiff's  case. 


^ASE  for  infringing  the  plaintiff's  copyright  in  the 
music  of  a  song.  At  the  trial  before  Lord  Denman 
C.  J.,  at  the  sittings  in  Middlesex  after  Trinity  term, 
1834,  the  plaintiff  endeavoured  to  prove  that  he  was 
the  original  composer;  and,  upon  this  part  of  the  case 
being  closed.  Sir  J,  Scarlett^  for  the  defendant,  applied 
for  a  nonsuit,  contending  that  there  was  no  evidence  to 
go  to  the  jury.  The  Lord  Chief  Justice  inclined  to 
this  opinion;  but  he  refused  to  nonsuit,  taking,  how- 
ever, a  note  of  the  objection.  Evidence  was  then 
offered  for  the  defendant,  to  shew  that  the  composition 
was  not  original.  The  Lord  Chief  Justice  left  the 
question  of  originality  to  the  jury,  who  retired  about 
four  o'clock  in  the  afternoon,  and  remained  shut  up 
all  night.  At  the  sitting  of  the  Court  the  next  morning 
they  stated  to  the  Lord  Chief  Justice  that  they  were 
not  agreed,  and  requested  to  be  discharged.  His 
Lordship  sent  them  back;  but  they  afterwards  informed 
him  again,  by  message,  that  they  were  not  likely  to 
agree.  The  Lord  Chief  Justice  then  desired  them  to 
attend  in  Court,  and  directed  enquiry  to  be  made  for 

the 
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the  plaintiff's  counsel ;  but,  they  not  appearing,  his 
Lordship,  acting  upon  the  opinion  he  had  entertained 
on  the  preceding  day,  directed  a  nonsuit,  no  counsel 
on  either  side  being  present. 

Sir  John  Campbell^  Attorney-General,  in  the  ensuing 
term,  moved  for  a  rule  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside  and  a  new  trial  had.  He  con- 
tended that,  under  these  circumstances,  the  Lord  Chief 
Justice  had  no  authority  to  direct  a  nonsuit.  The  only 
regular  course  would  have  been  to  call  upon  the  parties 
to  consent  that  the  jury  should  be  discharged.  Where 
a  plaintiff  is  nonsuited,  the  supposition  is  that,  the 
jury  having  agreed  upon  their  verdict,  he  is  called  upon 
to  hear  it,  but  does  not  appear.  He  may  appear,  and 
in  that  case  the  Judge  cannot  nonsuit.  A  nonsuit  may 
take  place  upon  the  proof  given  by  the  plaintiff :  it  is 
then  supposed  that  the  Judge,  upon  the  evidence  as 
it  stands,  would  direct  a  verdict  for  the  defendant, 
and  that  they  would  find  according  to  that  direction, 
were  it  not  that  the  plaintiff,  being  called  upon  to  hear 
the  verdict,  absents  himself.  But  when  the  jury  have 
withdrawn,  and  are  actually  in  deliberation  on  their 
verdict,  and  are  not  agreed,  the  Judge  cannot  call  the 
plaintiff  to  hear  the  verdict,  nor  is  there  any  reason  for 
his  appearing  in  Court.  Besides,  no  one  has  a  right 
to  demand  the  plaintiff  but  the  defendant.  The  Judge 
cannot,  of  his  own  mere  motion,  direct  a  nonsuit.  The 
law  on  this  subject  is  stated,  with  the  authorities,  in 
2  Tidd's  Practice,  867—9,  9th  edit,  (a),  and  is  illus- 
trated by  the  form  of  entering  a  nonsuit  on  the  postea, 
Tidd's  Forms,  p.  323.  ed.  1828.    Here  the  record  could 

(a)  And  ee  3  Bl.  Comm.  376. 

M  4  not, 
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not,  with  truth,  have  been  made  up  according  to  that 
precedent. 

A  rule  nisi  having  been  granted,  and  the  case  being 
now  called  on,  Sir  TV,  W.  Follett,  who  shewed  cause, 
was  asked  by  the  Court  if  he  could  support  the  pro- 
ceeding which  had  taken  place  at  the  trial,  and 

Lord  Denman  C.  J.  said,  I  think  it  necessary  to 
state  that  T  should  not,  under  such  circumstances,  pur- 
sue the  same  course  again.  I  should  either  say  that 
the  time  was  come  when  it  was  necessary  to  discharge 
the  jury,  or,  if  that  were  not  so,  keep  them  together. 
I  think  that  what  I  did  was  done  unadvisedly.  The 
question,  therefore,  now  comes  to  be,  whether  the  par- 
ties appear  here  in  the  same  situation  as  if,  after  the 
objection  had  been  raised  at  the  trial  on  the  insufficiency 
of  the  plaintiff's  case,  and  the  point  reserved  by  me,  a 
verdict  had  been  taken  for  the  plaintiff,  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit.  And  if 
so,  the  further  question  is,  whether,  upon  the  plaintiff's 
case,  there  was  evidence  to  go  to  the  jury. 

Sir  W.  Follett  and  Crompton  now  shewed  cause. 
There  was  no  evidence  of  title,  to  go  to  the  jury,  and 
it  is  now  competent  to  the  defendant  to  insist  upon  that 
ground  of  nonsuit.  Where  a  point  is  reserved  at  the 
trial  of  a  cause,  there  is  always  an  understood  agree- 
ment that  the  parties  shall  take  the  opinion  of  the 
Court,  and  that  the  Court  shall  stand  in  the  same 
situation  as  the  Judge  did  at  the  trial  when  the  point 
v/as  taken.  If  the  defendant  was  at  that  time  entitled 
to  have  the  plaintiff  called,  the  proceeding  afterwards 
ck)es  not  take  away  that  right.  If  the  jury  had  found 
for  the  plaintiff,  the  defendant  clearly  might  have  moved. 

He 


1835. 


Dewar 
against 

PURDAY. 
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He  is  not  to  be  in  a  worse  situation  because  the  jury  have  1 S35. 
not  so  found.    If  there  had  been  a  verdict  for  the  plain-  r 

*  Uewar 

tiff,  the  defendant  would  have  made  the  motion  ;  as  the  against 

PURDAY. 

case  stands,  the  plaintiff  makes  it.  There  is  no  essential 
difference.  (The  argument  upon  the  evidence  is  omitted.) 

Sir  t7.  Campbell,  Attorney-General,  and  Thesiger,  con- 
tra. The  nonsuit  was  wrong,  because  the  plaintiff  did  not 
make  a  default  by  failing  to  appear  when  there  was  no 
right  to  call  him.  Then,  does  it  make  any  difference 
that,  in  a  previous  stage  of  the  trial,  liberty  had  been  re- 
served to  move  to  enter  a  nonsuit  ?  The  power  to  reserve 
such  liberty  is  founded  on  the  consent  of  parties,  and 
must  be  limited  by  it.  A  plaintiff,  instead  of  agreeing 
to  this  course,  may  tender  a  bill  of  exceptions.  Here 
the  plaintiff  consented,  on  condition  that  the  trial  should 
proceed,  and  upon  the  understanding  that  his  consent 
would  not  be  acted  upon  unless  he  obtained  a  ver- 
dict. But,  as  the  case  now  stands,  the  plaintiff  has 
lost  the  advantage  which  he  would  have  had,  if  the  ver- 
dict had  been  given  for  him.  If  he  had  had  a  verdict, 
and  the  Court  had  decided  in  his  favour  upon  the 
motion  to  enter  a  nonsuit,  he  would  have  had  judgment 
and  execution.  But  now,  if  the  defendant  may  proceed 
upon  the  reserved  point,  the  plaintiff,  on  the  one  hand, 
runs  the  risk  of  a  judgment  of  nonsuit,  while,  on  the 
other,  if  the  Court  decides  with  him,  he  can  only  have 
a  new  trial.  [Patteson^.  If  our  judgment  were  for  the 
plaintiff,  how  could  we  put  him  in  the  same  situation 
as  to  damages,  as  if  a  verdict  had  been  found  for  him  ?  J 

Lord  Denman  C.  J.  I  am  satisfied  that  this  rule 
must  be  made  absolute.    I  at  first  thought  that  the 

plaintiff 
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1835.  plaintiff  would  have  been  in  no  better  situation  if  a  ver- 
^^^^^  diet  had  originally  been  entered  for  him,  than  he  is  now. 
against  But  on  Consideration  I  find  that  this  is  not  so.  A  party 
when  called  to  hear  the  verdict  may  appear  or  not,  as 
he  thinks  proper;  he  need  not  be  nonsuited.  That 
which  took  place  here,  was  the  ordinary  mode  in  which 
parties  agree  to  be  bound,  as  to  the  entry  of  a  nonsuit, 
by  the  opinion  of  the  Court.  The  plaintiff  may  be 
considered  as  having  said  :  —  "  The  condition  of  my 
agreeing  to  this  course  is,  that  the  cause  do  now  pro- 
ceed :  in  that  case  I  have  no  objection  to  submit  to  a 
nonsuit,  if  the  Court,  at  a  future  time,  should  think  it 
proper."  A  plaintiff  has  a  right,  in  making  such  agree- 
ment, to  insist  upon  the  chance  of  a  verdict  in  his 
favour;  and  here,  the  circumstances  under  which  the 
liberty  to  move  was  reserved,  entitled  the  plaintiff  to 
that  chance.  Having  lost  it,  he  may  withdraw  the  con- 
sent which  he  gave  at  the  trial. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
plaintiff's  consent  was  given  on  the  supposition  that  he 
obtained  a  verdict. 

Patteson  J.  When  leave  is  reserved,  by  consent 
of  parties,  to  move  to  enter  a  nonsuit,  it  is  on  the 
understanding  that  the  cause  will  go  on  and  the  plaintiff 
obtain  a  verdict.  If  by  any  circumstance  he  loses  that 
benefit,  the  consent  does  not  hold.  That  was  the  case 
here.  If,  from  necessity,  the  jury  had  been  discharged, 
the  consequence  would  have  been  the  same. 

Coleridge  J.  I  am  of  the  same  opinion.  When 
leave  was  reserved  to  move  to  enter  a  nonsuit,  the 

plaintiff, 
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plaintiff,  in  consenting  to  that  course,  waived  his  com-  1835. 
mon  law  right  of  having  the  facts  submitted  to  a  jury.  "~ 

c)  n  o     ^  Dewar 

That  waiver  was  upon  a  condition  which  failed.  against 

PURDAY. 

Rule  absolute. 


RiDGWAY  ajirainst  The  Hungerford  Market  Tuesdat/, 

^  May  5th. 

Company. 


DEBT.    The  declaration  stated  that  the  plaintiff,  on  A  servant,  dis- 
.  .  charged  for  im- 

the  10th  of  June  1830,  was  nommated,  appomted,  proper  conduct, 
and  retained  by  the  Hungerford  Market  Company  to  any^part^of  the 
be,  and  became,  clerk  of  the  company,  at  a  salary  of  frim^thektr 
200/.  per  annum,  which  it  was  agreed  should  be  paid 
quarterly  on  certain  days  mentioned  in  the  declaration ;  dismissal. 

A  master, 

that  the  plaintiff  continued  clerk  from  thenceforth  to  the  who  has  dis- 
missed a  ser- 

commencement  of  the  action;  and  that  150/.  became  and  vant,  may 

,  ,  .  y         c   -r^  n  f  1  juStifv  ths  dlS- 

was  due  to  him  on  the  25th  or  December  1833,  tor  three  missal  by  shew- 
quarters'  salary.  Plea,  nil  debet.  On  the  trial  before  IhSe  onhldis- 
Lord  Denman  C.  J.,  at  the  sittin<Ts  in  Middlesex,  June  "ji^sal  he  knew 

'  o  '  the  servant  to 

1834.,  admissions,  signed  by  both  parties,  were  read,  to  have  committed 

'  5     b  J'  '  5        an  act  which 

the  effect  that,  at  a  court  of  directors  of  the  company  justified  it: 

and  a  jury 

held  on  the  10th  of  June  1830,  the  plaintiff  was  ap-  ought  not  to 
pointed  clerk  of  the  company,  by  a  minute  made  in  the  ther^he  master 

^    I      1      r  >  T  •        was  induced  to 

mmute  book  or  the  company  s  proceedings,  expressing  dismiss  him  by 

that  act  or  by 
some  other  cause. 

A  clerk  employed  by  a  company  to  enter  proceedings  in  their  minute  book,  entered  on 
the  margin  of  the  minute  book  a  protest  in  his  own  name  against  a  summons  for  appointing 
a  successor  to  himself:  Held,  that  a  jury  were  justified  in  finding  this  to  be  a  sufficient 
cause  of  dismissal. 

A  plaintiff  declared  that  the  defendants,  a  company,  had  employed  him  at  a  quarterly 
salary ;  the  minute  book  of  his  appointment  shewed  an  annual  salary  only,  but  several 
quarterly  payments  were  proved,  and  no  annual  one.    Semble,  that  no  variance  appeared. 

Quaere,  per  Coleridge  J.,  whether,  if  a  servant,  hired  for  a  year,  be  improperly  dismissed 
in  the  middle  of  a  year,  he  can  sue  in  assumpsit  for  the  wages  for  that  year,  or  is  confined 
to  a  special  action  for  an  improper  dismissal. 
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the  annual  amount  of  the  salary,  but  not  the  times  of 
payment :  and  it  was  proved  that  up  to  the  25th  of 
March  1833  the  salary  was  paid  quarterly.  It  was 
then  objected  that  there  was  a  variance,  the  declaration 
describing  the  contract  to  be  for  a  quarterly  payment, 
while  the  minute  shewed  only  a  yearly  salary.  The 
Lord  Chief  Justice  refused  to  stop  the  case.  Evidence 
was  adduced  on  the  part  of  the  plaintiff  to  shew  that  he 
continued  to  act  as  clerk  till  the  17th  of  Jj)nl  1833, 
and  that  he  subsequently  offered  and  was  willing  to  re- 
main in  the  service.  For  the  defendants  it  was  proved 
that  the  directors,  having  determined  to  dismiss  the 
plaintiff,  came  to  a  resolution,  which  was  entered  by 
him  as  clerk  in  the  minute  book,  on  the  11  th  of  April 
1833,  to  call  a  court  of  directors  for  the  17th  to  elect 
his  successor;  that  they  directed  him  to  summon 
the  directors  accordingly,  which  he  did;  and  that,  to 
the  entry  of  the  resolution  in  the  book,  he  subjoined  a 
protest  in  his  own  handwriting  against  the  proceeding. 
At  the  meeting  on  the  1 7  th  he  was  dismissed,  and  was 
not  afterwards  suffered  to  serve.  It  was  contended  that 
the  plaintiff)  having  been  dismissed  for  sufficient  cause, 
was  not  entitled  to  any  portion  of  his  current  salary. 
The  Lord  Chief  Justice  desired  the  jur}^  to  say  whether 
the  fact  of  the  plaintiff  having  entered  the  protest  jus- 
tified his  dismissal  without  notice.  The  jury,  under  the 
direction  of  the  Lord  Chief  Justice,  found  a  verdict  for 
the  plaintiff,  with  12/.  damages,  being  the  portion  of 
salary  due  rateably,  on  the  1 7th  of  Jpril,  since  the  pre- 
ceding quarter  day.  And  they  found  expressly,  in 
answer  to  a  question  from  his  Lordship,  that  the  de- 
fendants were  justified  in  dismissing  the  plaintiff  after 
his  entry  of  the  protest.    Leave  was  given  to  tmove 

to 
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to  increase  the  verdict  to  150/.,  being  the  salary  due  to 
the  end  of  the  year  current  at  the  time  of  the  dismissal ; 
with  leave  also  to  the  defendants  to  move  to  enter  a 
nonsuit.  Rules  were  obtained  accordingly,  in  Michael- 
mas term  last :  and  both  rules  now  came  on  together. 


1835. 

RiDGWAY 

against 
The 

HUNGERFORD 

Market 
Company. 


Sir  W,  W,  Follett  and  J,  Henderson  for  the  plaintiff. 
The  alleged  variance,  if  it  were  admitted,  is  imma- 
terial ;  and  the  Court  would,  if  necessary,  exercise  the 
power  of  giving  judgment  after  verdict,  according  to 
the  very  right  and  justice  of  the  case,  under  st.  3  & 
4?  W,  4.  c,  42.  5.  24.  The  Judge  at  nisi  prius  might  have 
amended,  under  section  23.  But  there  is  no  vari- 
ance. The  minute  was  not  the  contract ;  and  the  de- 
claration does  not  assume  to  describe  any  instrument 
of  agreement.  It  is  true  that  the  statute  (a)  which  in- 
corporates the  company  enacts  (by  s.  29.)  that  all  acts, 
orders,  resolutions,  and  proceedings  of  the  company  shall 
be  entered  in  a  proper  book  or  books  ;  but  this  does  not 
shew  that  the  directors,  who,  under  sect.  46.,  have 
power  of  appointing  and  displacing  the  clerk,  cannot  ex- 
ercise that  power  except  by  writing.  [Kelly,  for  the  de- 
fendants, here  intimated  that  he  should  not  insist  that  the 
appointment  must  be  in  writing.]  Then  the  acting  proved 
the  appointment  as  clerk,  and  the  fact  of  quarterly  pay- 
ment sufficiently  proved  the  agreement  to  pay  quarterly. 
The  plaintiff  is  entided  for  the  year's  salary  current  at  the 
time  of  the  dismissal,  unless  he  was  dismissed  for  suffi- 
cient cause  ;  Fauocett  v.  Cash  {b\  Beeston  v.  Colly er  (c) : 
and  his  readiness  and  liability  to  serve  during  the  re- 
sidue of  his  term  are  equivalent  to  actual  service ;  Gan- 

(a)  11  G.  4.  c.  Ixx.  (local  and  personal,  public). 

(6)  5B.  ^  Ad.  904.  (c)  4  Bing.  309. 

dell 
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sufficient  cause  would  bar  the  right  to  any  current 

RiDGWAY 

against       Salary,  according  to  the  cases  of  Spain  v.  Arnott{h)  and 

The 

HuNGERFORD  Tiimcr  V.  Robinson  (c),  the  answer  to  the  objection  in 
Company.  ^^^^  respect  IS,  that  the  entry  in  the  minute  book  was 
not  the  cause  of  dismissal.  The  dismissal,  it  is  manifest, 
was  previously  determined  on,  and  the  justification  now 
set  up  for  it  is  the  act  of  complaining  against  it. 
[Lord  Denman  C.  J.  The  dismissal  originally  intended 
would  have  been  no  more  than  an  exercise  of  a  master's 
right  to  determine  the  service,  paying  whatever  salary 
would  have  been  in  law  due  and  payable,  in  the  absence 
of  misconduct :  here  the  plaintiff,  after  writing  the  pro- 
test, issued  the  summons,  and  remained  and  acted  as 
clerk  till  the  I7th.  The  misconduct  was  during  the 
service.]  The  dismissal  would  have  taken  place  at  the 
same  time,  even  if  the  protest  had  not  been  made ;  and 
the  defendants  never  till  the  trial  assigned  that  as  the 
cause.  Suppose  a  servant  guilty  of  misconduct  in  June, 
and  that  the  master  knowing  it  retains  him  November, 
would  the  right  to  current  salary  be  destroyed  ?  [Lord 
Denman  C.  J.  In  that  case  a  condonation  might  be 
presumed.]  Or  suppose  a  master,  in  ignorance  of 
misconduct,  dismisses  a  servant,  can  the  misconduct  be 
set  up  as  determining  a  contract  which  was  deliberately 
determined  on  another  ground  ?  [Lord  Denman  C.  J. 
In  the  present  case  the  misconduct  was  known ;  and  we 
cannot  say  that  the  employers  were  bound  to  allege  it  at 
the  time  as  the  reason  of  dismissal,  nor  can  we  inquire 
as  to  their  motives :  if  a  sufficient  cause  of  dismissal 
existed,  they  had  a  right  to  use  it.]    It  should  at  least 

(a)  4  Camp.  SI 5,  (6)  2  Stark,  N.  P.  C.  256. 

(c)  5B.4;  Ad.  789. 

have 
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have  been  put  to  the  jury  as  a  distinct  question,  whether,  1835. 
in  fact,  the  plaintiff  was  dismissed  for  the  cause  which 

RiDGWAY 

they  found  to  be  sufficient.    But  that  finding  cannot  against 

The 

itself  be  supported.  The  act  now  complained  of,  if  it  Hungerford 
can  be  considered  the  cause,  is  not  a  sufficient  cause.  Company. 
A  fault,  which  is  to  operate  so  as  to  deprive  a  party 
of  the  right  to  remuneration  even  for  past  labours,  must 
be  of  a  serious  kind,  and  must  involve  moral  miscon- 
duct, wilful  disobedience,  or  habitual  neglect;  Callo  v. 
Broimcker  {a).  In  Turner  v.  Robinson  {b)  the  act  com- 
plained of  was  the  inducing  the  master's  apprentice  to 
run  away  and  go  to  America.  In  the  present  case,  there 
was  merely  the  writing  of  a  few  lines  in  a  rough  minute 
book.  [Lord  DenmanC.  J.  That  point  was  not  taken; 
and  the  jury  have  found  that  the  cause  was  sufficient.] 

Kelly,  for  the  defendants.    There  was  a  material  vari- 
ance.   This  point  has  been  argued  as  if  the  minute  was 
not  the  contract.    The  admissions  made  by  both  parties, 
and  read  at  the  trial,  expressly  state  that  the  plaintiff 
was  appointed  clerk  by  a  minute  of  the  court  of  di- 
rectors, at  a  yearly  salary,  which  implies  a  yearly  pay- 
ment.    [Lord  Denman  C.  J.    Why  might  not  the 
directors  have  afterwards  agreed  that  the  salary  should 
be  paid  quarterly?]     There  is  no  proof  that  they 
did.    The  agreement  to  pay  quarterly  should  have 
been  proved,  and  not  left  to  inference,  in  opposition 
to  the  legal  effect  of  a  written  contract.    The  statute 
constituting  the  company  requires  the   presence  of 
five  directors  to  give  validity  to  their  acts(c);  and  it 
should  have  been  expressly  proved  that  this  was  com- 

(a)  4  C.  ^  P.  518.  {b)  5B.^  Ad.  789. 

(c)  Stat.  11  G«  4.  c.  Ixx.  (local  and  personal,  public)  sects.  39,  53. 
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1835.  plied  with  at  some  meeting  at  which  an  agreement  for 

RiDGWAT  ^  quarterly  salary,  as  described  in  the  declaration,  was 

against  made.    The  declaration  alleges  that  the  plaintiff  re- 

HuNGERFORD  maittcd  clerk.    The  jury  have  not  found  that  he  did 

Market 

Company.  so:  and  the  relation  of  master  and  servant  does  not 
continue  after  dismissal.  The  action  is,  therefore,  mis- 
conceived :  it  should  have  been  brought  for  dismissing 
without  sufficient  cause ;  Hulle  v.  Heightman  {a).  The 
finding  of  the  jury  is,  in  effect,  a  verdict  for  the  de- 
fendants. It  is  not  necessary  that  the  jury  should  have 
said  that  the  dismissal  was  founded  on  the  act  of 
writing  the  protest,  or  that  the  master  should  state 
every  ground  of  objection.  Evidence  of  sufficient  ground 
justifies  the  dismissal.  Then,  if  the  dismissal  be  justifi- 
able, the  plaintiff  can  recover  no  salary  for  the  current 
quarter;  Spain  \.  Ariiott  {h). 

Lord  Denman  C.  J.  One  of  the  grounds  upon 
which  the  rule  for  a  nonsuit  was  granted  was,  that  the 
contract  was  not  proved  as  laid  :  the  salary  being  stated 
in  the  declaration  to  be  payable  quarterly,  and  the 
proof  being,  as  was  contended,  only  of  a  yearly  hiring. 
On  the  other  hand,  the  plaintiff  contended  that  he  was 
entitled  to  have  the  damages  increased  to  the  full  salary 
for  the  remaining  three  quarters  of  the  year,  inasmuch 
as  he  was  improperly  dismissed.  I  think  that  the  dif- 
ference between  the  contract  set  out  in  the  declaration, 
and  the  entry  in  the  minutes,  is  immaterial ;  and  that 
there  is  no  variance.  It  is  quite  possible  that,  after  the 
contract  described  in  the  minutes  had  been  effected, 
the  plaintiff  might  have  insisted  on  the  payments  being 

(a)  2  Eastf  145.  {b)  2  Stark.  N.  P.  C.  256. 

made 
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made  every  quarter.    But  the  rule  for  a  nonsuit  must  1835. 
be  made  absolute  on  another  ground,  namely,  that  the  " 

RiDGWAY 

plaintiff  must  be  held  to  have  been  properly  discharged  against 

The 

so  that  the  discussion  of  any  other  argument  urged  in  Hungerford 

IMarket 

favour  of  the  nonsuit  becomes  unnecessary.  Turner  v.  Company. 
Robinson  («),  and  many  other  cases,  have  shewn,  that  if 
a  ^party,  hired  for  a  certain  time,  so  conduct  himself 
that  he  cannot  give  the  consideration  for  his  salary,  he 
shall  forfeit  the  current  salary,  even  for  the  time  during 
which  he  has  served.  Now  it  is  not  necessary  that  a 
master,  having  a  good  ground  of  dismissal,  should 
either  state  it  to  the  servant,  or  act  upon  it.  It  is 
enough  if  it  exist,  and  if  there  be  improper  conduct  in 
fact.  Suppose  a  servant  had  heard  that  his  master 
intended  to  dismiss  him  without  notice,  and  were  to 
insult  him  in  consequence :  it  is  clear  that  the  insult 
would  justify  the  master  in  dismissing  the  servant;  and 
yet,  if  he  intended  to  dismiss  him  independently  of  the 
insult,  the  motive  for  the  dismissal  would  be  different 
from  such  ground  of  justification.  It  is  unnecessary  to 
discuss  how  it  would  be,  if  the  master,  at  the  time  of 
the  dismissal,  had  no  knowledge  of  the  fact  which  was 
to  justify  it;  yet  I  think  the  justification  would  be  good, 
even  if  the  fact,  existing  at  the  time,  were  not  known  to 
the  master.  Here  the  jury  have  found  the  existence 
of  a  cause  justifying  the  dismissal.  Although,  there- 
fore, it  has  been  ably  argued  for  the  plaintiff,  that  it 
was  necessary  for  the  dismissal  to  be  traced  to  that 
cause,  yet,  as  I  think  the  existence  of  the  justification 
sufficient,  whether  that  was  or  was  not  the  motive  of 
the  dismissal,  I  hold  that  the  plaintiff  has  incapacitated 

,^      (a)  SB.  ^  Ad.  789. 
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himself  from  complaining,  and  that  the  rule  for  a  non- 
suit must  be  made  absolute. 

LiTTLEDALE  J.  I  think  the  plaintiff  can  recover 
nothing.  The  question  was  put  to  the  jury,  whether 
his  making  the  entry  of  his  protest  was  a  sufficient  ground 
of  dismissal,  and  they  found  that  it  was.  Then,  there 
being  a  sufficient  ground,  the  counsel  for  the  plaintiff 
say  that  such  a  cause  wijl  not  justify  the  dismissal,  un- 
less acted  upon  in  fact.  It  seems  to  me  that  the  law  is 
otherwise.  It  is  sufficient  if  the  cause  exist :  the  plaintiff 
is  not  entitled  to  object  that  that  is  not  the  cause  for 
which  he  was  dismissed.  Again,  if  his  dimissal  be  jus- 
tifiable for  his  misconduct,  he  cannot  recover  any  of 
the  current  salary.  I  need  not,  therefore,  discuss  the 
question  of  variance ;  but,  if  it  were  necessary,  I  should 
say,  that  the  fact  of  quarterly  payments  was  sufficient  to 
warrant  a  jury  in  inferring  that  an  agreement  for  a 
salary,  to  be  paid  quarterly,  took  place  after  the  minute 
was  made. 


Patteson  J.  If  it  were  necessary  to  decide  upon 
the  ground  of  variance,  I  should  say  that  there  was 
none.  I  think  the  contract  for  quarterly  payment  may 
be  presumed  on  these  facts.  But  the  other  ground 
renders  it  unnecessary  to  determine  this  question.  The 
jury  found  that  there  was  a  sufficient  cause  for  dismissal 
existing  in  fact.  Neither  the  Court  nor  the  jury  can 
discuss  the  ultimate  motive.  If  a  justifying  cause  exist, 
the  master  may  assign  it,  whenever  the  action  is  brought ; 
and  whether  any  other  cause  exist,  is  not  material.  It 
may  be  that  a  master  dislikes  a  servant,  and  chooses  to 
take  advantage  of  some  improper  act.    It  was  put,  at 

one 
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one  time,  as  if  the  cause  arose  after  the  dismissal;  but  1835. 
that  was  not  the  fact.    The  plaintiff  himself  sends  out 

RlDGWAT 

the  notice  for  the  meeting  of  the  17th,  and  he  enters  his  against 

The 

protest,  as  clerk.  He  was,  therefore,  by  his  own  shewing,  Hungerford 
clerk  on  the  11th  of  April,    By  his  own  act,  he  gives  Company, 
the  defendants  the  power  of  displacing  him,  if  they  had  it 
not  before.    If  we  were  to  hold  that  it  was  necessary  to 
trace  the  dismissal  to  the  act  which  is  to  justify  it,  it 
would  follow  that  a  master,  who  had  made  up  his  mind 
to  dismiss  a  servant,  would  give  the  servant,  if  he  dis- 
covered his  master's  intention,  licence  to  act  just  as  he 
pleased  afterwards.  We  cannot  dive  into  the  meaning  of 
parties.    If  the  cause  exist,  and  the  master  know  of  it 
(for  on  this  occasion  we  need  go  no  further  than  that), 
it  is  a  good  ground  for  the  dismissal. 

Coleridge  J.  This  rule  for  a  nonsuit  was  obtained 
on  three  grounds.  The  first  was,  that  of  variance ;  and 
I  agree  that  the  application  must  have  prevailed  if  there 
had  been  one :  but  there  was  abundant  evidence  to  sup- 
port the  statement  in  the  declaration.  The  second  ground 
was,  that  the  action  was  misconceived,  and  that  the  de- 
claration should  have  contained  a  special  count  for  dis- 
charging the  plaintiff  from  the  service.  If  it  were  neces- 
sary, I  should  have  wished  for  time  to  consider  how  far 
this  question  is  detei'mined  by  the  doctrine  laid  down 
by  Lord  Tenterden  in  Archard  v.  Hornor  (a).  But  that 
need  not  be  discussed,  if  the  third  ground  urged  for  the 
nonsuit  be  tenable ;  and  I  think  it  is.  Although  a  party 
be  hired  for  a  given  time,  the  master  is  justified  in  dis- 
missing him  for  misconduct,  and  in  that  case  he  cannot 


(a)  3  C.      P.  349. 

N  2 
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recover  pro  rata.  As  to  the  existence  of  a  sufficient 
cause,  the  jury  have  found  it ;  and  they  were  right  in  so 
doing.  The  act  of  entering  the  protest  on  the  minute 
book  was  inconsistent  with  his  service ;  a  servant  of  this 
kind,  if  allowed  to  do  such  acts,  would  be  useless.  But 
then  it  is  said  that  it  should  have  been  put  to  the  jury, 
whether  this  cause  was  the  operating  motive  for  the  dis- 
missal. I  own  that  I  was  impressed  for  a  considerable 
time  with  the  weight  of  this  argument.  But  I  think 
that  when  a  master,  sued  for  wages,  defends  himself 
upon  the  ground  that  he  had  dismissed  the  servant,  and 
that  there  was  in  fact  something  which  justified  the  dis- 
missal, that  presents  an  intelligible  issue  to  a  jury : 
whereas,  if  the  inquiry  were  to  be,  whether  this  jus- 
tifying cause  operated  in  the  master's  mind,  a  jury,  in 
the  great  majority  of  cases,  could  not  pronounce  a  satis- 
factory verdict.  I  think  it  is  enough  to  shew  a  justi- 
fication existing  in  point  of  fact. 

Rule  for  a  nonsuit,  absolute  («). 

Rule  for  increasing  the  damages,  discharged. 


(a)  See  Thomas  v.  Williams,  I  A.  ^  E.  685. 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


181 

1835. 


T 


quo 


Lempriere  against  Humphrey.  ^Maye^^' 

RESPASS  for  breaking  and  entering   plaintiff's  Declaration,  in 
close,  described  in  the  declaration  as  "  abutting  on  scribed  the^ 
the  south  towards  a  certain  highway  in  the  parish  of  by  abuttals  on 
Hurstperpointy  in  the  county  of  Sussex;  towards  the  north  south°  and^^^'* 
on  certain  land  :  on  the  east  on  premises  in  the  occupa-  ^est,  severally : 

^  and  It  was  said 

tion  of  plaintiff ;  and  on  the  west  towards  certain  premises  the 

south  and  west, 

in  the  occupation  of  the  defendant,  and  situate  in  the  "towards" 

certain  places 

county  aforesaid."    Plea,  that  the  said  close  in  which  named.  The 
&c.,  was,  and  from  time  immemorial  has  been,  within  and  pleaded  only  a 
parcel  of  the  vnsLUOY  o(  Hurstperpoi7it  in  the  county  of  respect  of  his' 
Sussex^  and  a  customary  tenement  of  that  manor,  de-  lo^us^^'^^ 
mised  and  demisable  by  copy  of  the  court  rolls  in  fee-  ^^^^^  he 

*'  averred  to  be 

simple  or  otherwise,  at  the  will  of  the  lord,  according  to  parcel  of  the 

manor  of  H.y 

the  custom,  &c. :  the  plea  then  went  on  to  state  a  grant  and  to  have 

by  copy  of  court  roll,  to  the  defendant,  of  the  close  in  to  him  by  copy 

question,  his  entry,  and  that  he  thereby  became  seised  in  %he^\l\nSs 

fee;  and  it  justified  the  alleged  trespass  in  respect  of  such  ta"parc^g|* 

grant  and  seisin.    Replication,  traversing  that  the  close  ^  plaintiff' 

in  question  was  parcel  of  the  manor  of  Hurstperpoint :  applied  his  evi- 
dence to  a  tri- 

and  issue  thereon.  angular  piece 

Al  '    T  ^     r  ■r-777T  1  • 

At  the  trial  beiore  Littledale  J.,  at  the  summer  assizes  contiguous  on 

for  Sussex,  1834,  the  defendant's  counsel  objected,  before  places  men-*^^ 

any  evidence  was  given,  to  the  description  of  the  abuttals  abuttels"but 

in  the  declaration  :  but  the  learned  Judse  permitted  the  situated  within 

'  o    r  their  limits : 

trial  to  proceed*  fifiving  leave  to  the  defendant  to  move     Held,  first, 

^  '  o       &  that  the  state- 

ment of  abut- 
tals could  not  be  objected  to,  on  the  trial,  as  insufficient  in  itself. 
Secondly,  that  the  plaintiff  might  apply  it,  though  not  with  strict  correctness,  to  the  tri- 
angular piece  of  land. 

Thirdly,  that  the  defendant  could  not  prove  his  justification  in  respect  of  another  piece 
of  land,  also  situated  within  the  limits  of  the  several  places  named  in  the  abuttals,  but  not 
contiguous  to  them  on  all  sides. 

N  3    '  to 
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to  enter  a  nonsuit.  The  defendant  proved  that  he  held 
of  the  lord  of  the  manor  of  Hurstperpoint  a  custom- 
ary tenement  called  The  Reeves,  to  which  the  descrip- 
tion of  the  close  set  out  by  the  plaintiff  was  applicable. 
Contradictory  evidence  (of  acts  of  ownership,  &c.) 
was  given,  on  the  following  question;  viz.,  whether 
The  Reeves  comprehended  a  triangular  portion  of 
ground,  to  which,  taken  by  itself,  the  statement  of 
abuttals,  as  far  as  it  went,  was  applicable  as  well  as 
to  the  larger  close;  there  being,  in  fact,  within  the 
abuttals  mentioned  in  the  declaration,  two  contiguous 
portions  of  land,  of  which  the  triangular  piece  was  one : 
but  this  latter  piece  was  not  actually  contiguous,  on  all 
sides,  to  the  places  mentioned  in  the  description  of 
abuttals,  neither  was  The  Reeves  so  contiguous  on  all 
sides,  unless  it  comprehended  this  portion :  but,  if  it 
did,  it  was  actually  bounded  on  all  sides  by  the  abuttals 
mentioned  in  the  declaration  [a).  The  learned  judge 
directed  the  jury  to  find  for  the  plaintiff,  if  they  thought 


(a)  The  annexed  plan  shews  the  situation  of  the  lands.  A  is  the 
triangular  piece  of  ground  j  B  that  land  which  was  not  denied  to  be  a 
portion  of  The  Reeves^ 

Land  described 
as  abuttals  on 
the  north. 


Premises  in 
defendant's 
occupation. 


Highway  in 
Hurstperpoint, 


Premises  in 

plaintiff's 

occupation. 


that 
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that  the  triangular  portion  of  ground,  as  to  which  the  1835. 
contradictory  evidence  had  been  given,  was  not  shewn 

Lempriere 

to  be  a  part  of  the  customary  tenement.    Verdict  for  against 
the  plaintiff.    In  Michaelmas  term  last,  Piatt  obtained 
a  rule  to  shew  cause  why  the  verdict  should  not  be  set 
aside,  and  a  nonsuit  entered. 

Thesiger  now  shewed  cause.  The  general  issue  not 
being  pleaded,  no  objection  to  the  abuttals  can  be  raised. 
There  is  no  doubt  of  the  identity :  all  the  evidence  was 
applicable  to  it.  The  plea  admits  the  correctness  of 
the  abuttals.  [Patteson  J.  The  words  "abutting  to-* 
wards"  are  perfect  nonsense  :  the  place  mentioned  might 
be  thirty  miles  from  the  locus  in  quo.  "  Abutting 
upon"  would  be  a  different  thing.]  The  defendant  is 
not  now  at  liberty  to  raise  this  question.  By  his  plea 
he  admits  that  he  understands  the  declaration  suffici- 
ently to  plead  to  it ;  but  at  the  trial,  for  the  first  time, 
he  makes  the  objection.  The  word  "  towards  "  is  not 
very  definite:  yet  abuttals  are  not  to  be  construed  ^ 
with  great  strictness.  Thus  Heath  J.,  in  Roberts  Vw 
Karr  (a),  said  that,  if  premises  be  described  as  abutting 
on  a  house  to  the  east,  it  may  be  the  north-east  or 
south-east.  Under  the  new  rules.  Pleadings  in  par^ 
ticular  actions,  V.  1.  (Z>),  the  defendant,  if  dissatisfied  with 
the  statement  of  abuttals  in  the  declaration,  should  have 
demurred :  or  he  might  have  applied  to  a  judge.  If 
it  be  objected  that  the  defendant  was  not  prepared  to 
meet  the  evidence  relating  to  the  portion  claimed  by 
the  plaintiff,  Cocker  v.  Crompton  (c)  shews  that  the  de- 
fendant could  not  have  established  a  defence  by  shewing 
his  title  to  another   close,  which  would  answer  to 


(a)  1  Taunt.  501.  (5)  5  B.  4;  Ad,  ix.         (c)  IJB.  ^  C.  489. 
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1835.  the  description  given  in  the  declaration.  Here  both 
^  parties  fully  understood  what  they  came  to  try. 

Lempriere  ^  w  J  . 

against 
Humphrey. 

Plait  and  Hollist,  contra.  The  question  raised  upon 
the  pleadings,  and  that  which  alone  the  defendant  came 
prepared  to  try,  was,  whether  certain  land  was  copyhold 
or  not.  The  abuttals  set  out,  if  they  amount  to  a  state- 
ment of  abuttals  at  all,  applied  to  a  close  of  the  defend- 
ant, forming  part  of  The  Reeves,  his  copyhold;  and 
he  justified  the  alleged  trespass  accordingly.  The  spot 
to  which  the  plaintiff  applied  his  evidence  is  a  portion 
adjoining  to  that  admitted  to  belong  to  the  defendant. 
The  abuttals,  which  manifestly  refer  to  four  sides,  are 
inapplicable  to  a  triangular  piece  of  ground.  The  real 
abuttals  might  have  been  given  clearly  and  precisely. 
The  plaintiff,  therefore,  cannot  contend  that  "  abutting 
towards,"  which  might  equally  apply  to  a  place  many 
miles  distant,  is  a  sufficient  description  at  all.  In 
Cocker  V.  Crompton  [a)  the  plaintiff  named  his  close; 
and  the  defendant,  therefore,  though  he  likewise  had  a 
close  of  the  same  name  in  the  same  parish,  must  have 
known  which  of  the  two  closes  the  plaintiff  meant. 

Lord  Denman  C.  J.  The  abuttals  given  are  by  no 
means  satisfactory.  The  defendant,  however,  goes  to 
trial,  and  claims  to  shew  that  the  description  in  the 
plaintiff's  declaration  applies  to  land  of  him,  the  de- 
fendant; and  he  proves  that  a  customary  tenement, 
capable  of  a  similar  description,  belongs  to  him.  I 
think  that,  under  the  new  rules,  the  defendant,  if  he 
does  not  demur,  is  bound  by  the  description  he  has 

(a)  \  B.  ^  C.  489. 

adopted, 
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adopted,  and  with  respect  to  which  he  feels  certainty  1835. 
sufficient  to  enable  him  to  plead  a  justification  of  the  ^ 

Lempriere 

alleged  trespass  :  and  Cocker  v.  Crompton  [a)  shews  against 

Humphrey. 

that,  under  the  old  practice  (which  as  to  this  point  is 
not  disturbed  by  the  later  rules),  the  defendant  is  pre- 
cluded from  applying  the  plaintiflP's  complaint  to  another 
close,  answering  the  description  in  the  declaration. 

LiTTLEDALE  J.    I  am  of  the  same  opinion.  Suppose 
the  defendant  had  land,  bounded  on  the  north  by  arable 
land,  belonging  to  A, ;  on  the  east  by  meadow,  belonging 
to  B. ;  on  the  south  by  pasture,  belonging  to  C ;  and 
on  the  west  by  wood,  belonging  to  Z).    If  the  locus  in 
quo,  as  described  in  the  declaration,  had  exactly  cor- 
responded with  this,  and  the  defendant  had  pleaded  as 
he  has  done  in  this  case,  and  had  gone  to  trial  in  this 
state  of  things,  and  the  plaintiff,  at  the  trial,  had  given 
evidence  respecting  another  close,  to  which  the  descrip- 
tion applied,  as  well  as  to  the  close  of  the  defendant,  the 
rule  in  Cocker  v.  Crompton  {a)  would  have  prevented  the 
defendant  from  applying  the  complaint  to  his  own  close. 
This  is  however,  rather  a  different  case ;  for  it  seems 
that  the  plaintiff's  close,  being  triangular,  does  not  quite 
answer  to  the  description.    But  the  defendant  must  be 
taken  to  have  admitted  that  the  plaintiff  was  in  pos- 
session of  such  a  close  as  that  described  in  the  decla- 
ration ;  and,  if  the  plaintiff  proves  a  trespass  on  such  a 
close,  he  is  entitled  to  recover. 

Patteson  J.    On  the  authority  of  Cocker  v.  Cromp- 
ton {a)  I  think  the  plaintiff  entitled  to  recover.    I  am 

(a)  \B,^C.  489. 
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1835.  not  sure  that  he  has  not  succeeded  from  a  cause  which 
ought  rather  to  have  operated  against  him ; — I  mean  the 
use  of  the  absurd  words  abutting  toixiardsy"  to  which 
the  defendant  ought  to  have  objected  at  the  proper  time. 
The  defendant  might  have  had  a  better  description  given, 
by  applying  to  a  Judge :  but  he  has  adopted  this.  The 
close  certainly  does  abut  towards  the  places  mentioned, 
though  it  is  a  very  improper  description.  It  is  true  that 
the  piece  of  ground  in  question  could  not  have  four 
sides;  but  we  know,  from  the  authority  cited  by  Mr. 
Thesiger,  that  abuttals  are  not  to  be  construed  very 
strictly.  The  literal  description  applies  to  both  closes. 
If  the  description  had  been  abutting  upon,  and  the  de- 
fendant had  traversed  the  possession,  the  plaintiff  must 
have  failed ;  but  on  a  traverse  of  possession,  as  the 
declaration  now  stands,  I  do  not  know  that  there  would 
have  been  a  variance.  Here  the  defendant  in  fact  says, 
the  close  which  you  have  described  in  your  declaration 
is  my  soil  and  freehold.  Cocker  v.  Cromj)toji  («)  there- 
fore applies.  The  plea  of  liberum  tenementum  does 
not  admit  a  right  of  possession ;  but  it  admits  the  fact 
of  possession,  though  wrongful,  of  the  close  described  in 
the  declaration. 


Coleridge  J.  Cocker  v.  Crompton  {a)  governs  this 
case.  The  principle  there  established  has  since  been 
acted  upon  in  Cooke  v.  Jackson  {b),  which  is  rather 
more  applicable  to  the  present  facts.  Each  party  there 
had  a  close  of  the  name  stated  in  the  declaration  :  so  far 
the  case  was  the  same  as  Cocker  v.  Crompton  (a).  But 
they  were  parts  of  the  same  district,  which  brings  the 


(a)  1£.4;C.  489. 


(6)  9D.^R.  495, 

case 
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case  nearer  to  the  present.    It  was  attempted  to  dis-  18S5. 
tinfyuish  the  case  from  Cocher  v.  Cromvton  ia) ;  but  ^ 

^  -t        \  /  Lempriere 

Lord  Tenterden  said,  "  Here  the  plaintiff  has  a  part  against 

Humphrey. 

of  the  district  called  Broadmead^  and  he  has  a  right 
to  call  his  close  by  the  name  of  Broadmead,  The 
defendant  also  has  a  close  called  Broadmead  in  the 
same  district,  and  he  also  has  a  right  to  call  his  close 
by  that  name;  but  that  will  not  prevent  the  plaintiff 
without  a  new  assignment  from  going  into  evidence  to 
shew  that  the  two  closes  are  not  connected  one  with 
another."  If  the  plaintiff  give  an  accurate  descrip- 
tion by  name,  the  defendant  is  not  to  put  him  to  in- 
convenience by  pleading  liberum  tenementum.  Then 
what  difference  does  it  make,  that  the  description  is 
accurately  given  by  abuttals,  and  not  by  name?  If, 
therefore,  this  were  an  accurate  description  by  abuttals, 
there  could  be  no  question.  But  the  defendant  says,  it 
is  inaccurate.  We  cannot,  however,  try  the  question  of 
accuracy  between  the  parties,  as  they  are  now  placed. 
The  defendant  cannot  deny  the  plaintiff's  possession,  as 
described.  To-day  he  says,  that  the  abuttals  did  not 
give  him  full  information :  on  the  record  he  says,  that 
close  is  parcel,  &c.  He  cannot  then  deny  the  correct- 
ness of  the  description :  he  is  in  the  same  situation  as  if 
it  were  accurate ;  and  the  same  consequences  must 
follow. 

Rule  discharged. 

(a)  IB,  ^C,  489. 
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May  6th. 


Ex  parte  Nuttall, 


An  attorney, 
who  was  off  the 
rolls  from  his 
agent  having 
neglected  to 
take  out  his 
certificate,  gave 
notice  to  the 
stamp  office, 
before  Easter 
term,  that  he 
should  move 
for  re-admission 
in  Trinity  iQTvnf 
Trinity  being 
mentioned  in 
the  notice  by 
mistake  for 
Easter.  On 
affidavit  of  the 
fact,  and  by 
consent  of  the 
Stamp  Officie, 
the  Court  al- 
lowed the  re- 
admission  in 
Easter  term. 


R,  CLARKE  applied  for  the  re-admission  of  an 
attorney  who  was  off  the  roll  in  consequence  of 
his  agent  having  neglected  to  take  out  his  certificate. 
Notice  had  been  given,  on  or  before  the  first  day  of 
this  term,  to  the  Stamp  Office,  of  the  attorney's  inten- 
tion to  make  the  application ;  but,  by  mistake,  the  notice 
stated  that  the  application  would  be  made  in  Trinity 
term.  The  Stamp  Office  had  instructed  counsel  to 
consent  to  the  re-admission  in  this  term.  N,  R,  Clarke 
stated  that,  by  the  usual  practice,  the  application  could 
not  be  made  before  the  term  for  which  the  notice  was 
given :  but  he  submitted,  that  the  consent  by  the  Stamp 
Office  cured  the  irregularity. 

The  Court  {a)  granted  the  rule  {b), 

(a)  Lord  Denmdn  C.  X,  Littledale,  Patteson,  and  Coleridge  Jsi 
{b)  See  Ex  parte  Dent,  1  B.  ^  Aid.  189. 


Wednesday,      DoE  dem.  Mary  Amn  Johnson  against  Baytup. 

May  6th. 


P  JECTMENT  for  a  messuage,  cottage,  garden,  and 


Lessor  of  the 
plaintiff  being  

in  possession  of        orchard.    At  the  trial  before  Littledale  J.  at  the 

a  house  and  r      r<  •  i  r 

premises,  de-     Summer  assizes  for  Sussex,  1834',  the  material  tacts  ap- 

fendant  asked 
leave  to  get 

veo-etables  in  the  garden ;  and,  havin<2;  obtained  the  keys  for  this  purpose,  fraudulently  took 
possession  of  the  house,  and  set  up  a  claim  of  title :  Held  that,  having  entered  by  leave  of 
the  party  in  possession,  she  could  not  defend  an  ejectment,  but  was  bound  to  deliver  up  the 
premises  before  she  proceeded  to  contest  the  title. 

A  mere  licensee  is,  in  this  respect,  on  the  same  footing  as  a  tenant. 

peared 
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peared  to  be  as  follows.  The  lessor  of  the  plaintiff  was  1835. 
the  widow  of  one  Johnson^  who,  in  1815,  took  a  piece  of  xJoTdem 
land  belonging  (according  to  the  plaintiff's  case)  to  Johnson 

against 

W.S.  PoT/ntz,  Esquire,  and  built  a  house  upon  it,  which  Baytup, 
he  occupied  for  some  time  and  then  left.  It  was  after- 
wards occupied  by  other  persons,  and  then  Johnson, 
about  a  year  before  his  death,  returned  to  it,  with  his 
wife,  the  lessor  of  the  plaintiff,  and  held  it  till  1832, 
when  he  died.  The  widow  remained  in  the  house  till 
November  1832,  when  she  quitted  it,  putting  up  a  notice 
that  the  premises  were  to  let,  with  a  reference  to  one 
MarT/  Batscomb,  with  whom  she  left  the  keys,  in  order 
that  the  house  might  be  shewn  to  any  person  applying 
to  see  it.  The  defendant,  Johnson's  daughter  by  a 
former  wife,  lived  in  the  neighbourhood,  and  sometimes 
asked  leave  of  Mari/  Batscomb  to  get  vegetables  from 
the  garden,  which  she  permitted  her  to  do,  and  for  that 
purpose  lent  her  the  key  of  the  garden,  having  the  key 
of  the  house  tied  to  it.  One  day  in  March  1833,  the 
defendant  obtained  the  keys  in  this  manner,  to  get 
vegetables,  but  returned  to  Mari/  Batscomb  in  the  course 
of  the  day,  and  told  her  that  she  had  not  brought  back 
the  keys,  as  she  was  going  to  open  the  house  to  air  it, 
and  should  make  a  fire  in  it,  and  sleep  there  all  night. 
Mary  Batscomb  remonstrated,  and  demanded  the  keys 
back ;  but  the  defendant  kept  them,  moved  her  goods 
into  the  house,  and  retained  possession.  In  Mai/  follow- 
ing, Mr.  Poyntz  granted  a  lease  of  the  premises  in 
question  to  the  lessor  of  the  plaintiff;  a  lease  to  the 
husband  having  been  prepared  for  execution  in  his 
lifetime,  but  never  executed.  The  defence  was,  that 
the  house  had  been  Johnson's  own ;  that  Mr.  Poyntz  had 
no  right  to  grant  a  lease  of  it ;  and  that  Johnson's  widow 

shewed 
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1835.      shewed  no  title,  there  being  no  will  produced.  Little- 
^    ^         dale  J.  left  the  case  to  the  jury  upon  the  question  of  title, 
Johnson     and  they  found  for  the  defendant.    The  learned  Judge 
Baytup.      then,  at  the  instance  of  the  plaintiff's  counsel,  who  cited 
Doe  dem,  Hughes  v.  Dyeball{a\  asked  the  jury  whether 
they  thought  that  the  possession  had  been  obtained  fraud- 
ulently or  not ;  and  they  found  "  that  the  possession  was 
fraudulently  obtained,  under  colour  of  going  to  collect 
vegetables."    Leave  was  given  to  move  to  enter  a  ver- 
dict for  the  plaintiff,  and  a  rule  nisi  was  granted  in  last 
Michaelmas  term. 


Piatt  now  shewed  cause.  The  jury  have,  in  effect, 
found  that  the  lessor  of  the  plaintiff  had  no  title.  Then 
the  question  as  to  the  alleged  fraud  is  as  if  a  man  had 
wrongfully  obtained  the  goods  of  another,  and  the 
owner,  by  a  false  representation,  got  them  back  again. 
He  might  say,  "  I  have  recovered  my  property,  and 
will  keep  it:"  and  the  wrongdoer  could  not  maintain 
trover.  Here,  the  lessor  of  the  plaintiff  herself  com- 
mitted a  fraud  in  obtaining  a  lease  of  premises  to  which 
she  had  no  title,  for  the  purpose  of  this  action.  \_Patte- 
son  J.  referred  to  Doe  dem,  Bullen  v.  Mills  {b\  and  Lord 
Denman  C.  J.  to  Doe  dem.  Knight  v.  Lady  Smythe  (c),  on 
the  authority  of  which  the  preceding  case  was  decided.] 
In  each  of  those  cases,  the  party  coming  in  had  assumed 
to  take  a  legal  interest  from  the  lessor  of  the  plaintiff 
or  some  one  holding  under  him.  \_Patteson  J.  I  see  no 
distinction  in  the  present  case.] 

(a)  M.  ^  M.  346.  (6)  2A,^E.l1,    4  Nev.  ^  M.  25. 

(c)  4  M,4;S.  347. 


Thesige)', 
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Thesiger^  contra,  mentioned  an  action  of  trover  tried  1835. 

before  Lord  Tenter  den,  where  a  person  had  got  posses-  -^^^ 

sion  of  title-deeds  for  a  particular  purpose,  and  then  Johnson 

against 

refused  to  deliver  them  up,  alleging  title  in  himself,  but  Baytup. 
Lord  Tenterden  said  that,  having  been  obtained  by 
fraud,  they  must  be  restored.    He  was  then  stopped  by 
the  Court. 


Lord  Denman  C.  J.  The  rule  must  be  made  abso- 
lute. In  this  transaction  the  defendant  waived  any  title 
which  she  might  previously  have  been  able  to  assert. 
She  held  possession  through  a  licence,  whether  for  a 
longer  or  a  shorter  time  is  immaterial.  She  cannot  claim 
against  the  party  by  whom  she  was  let  in  ;  that  party, 
as  between  them,  has  the  title.  And  this  is  more  espe- 
cially the  case  where  possession  has  been  obtained 
through  fraud,  by  an  opportunity  which  accident  has 
given. 

Littledale  J.  Possession  having  been  fraudulently 
obtained,  if  the  title  is  to  be  disputed,  the  lessor  of 
the  plaintiff  may  insist  upon  being  first  put  into  the 
situation  in  which  she  was  before  the  possession  was 
taken. 


Patteson  J.  In  the  case  of  a  person  who  has  be- 
come tenant,  there  is  no  doubt  as  to  the  law.  Doe  dem. 
Knight  V.  Ladi/  Smi/the  (a)  shews  that  he  must  first  give 
up  possession  to  the  party  by  whom  he  was  let  in,  and 
then,  if  he,  or  any  one  claiming  by  him,  has  a  title 
aliunde,  that  title  may  be  tried  by  ejectment.    It  was 


(a)  4:M.^S.  347. 


held 


192 


CASES  IN  EASTER  TERM 


1835.      held  in  that  case,  not  that  the  party  claiming  as  land- 
^    ~      lady  to  the  tenant  was  altogether  estopped  from  trying 
Johnson      the  right,  but  that  the  tenant  must  first  restore  pos- 
Bayxup.      session.   If  the  defendant  here  has  any  right,  she  might, 
in  the  first  instance,  have  brought  ejectment ;  or  have 
entered  on  Mrs.  Johnson  and  disseised  her,  and  main- 
tained the  possession.    But  she  takes  neither  course. 
She  fraudulently  obtains  permission  to  go  upon  the 
premises,  and  then  turns  upon  the  lessor  of  the  plaintiff, 
and  insists  upon  holding  the  land.    The  rule,  as  to 
claiming  title,  which  applies  to  the  case  of  a  tenant, 
extends  also  to  that  of  a  person  coming  in  by  per- 
mission as  a  mere  lodger,  or  as  a  servant.    On  this 
ground  I  think  that  a  verdict  ought  to  be  entered  for 
the  plaintiff. 

Coleridge  J.  It  is  best  for  the  interests  of  justice 
that  the  rights  of  parties  should  be  disputed  in  a  fair 
and  regular  way.  There  is  no  distinction  between  the 
case  of  a  tenant  and  that  of  a  common  licensee.  The 
licensee,  by  asking  permission,  admits  that  there  is  a 
title  in  the  landlord.  Suppose  that  under  the  license 
an  undisturbed  possession  were  enjoyed  for  some  consi- 
derable time,  and  an  action  were  brought  for  use  and 
occupation  ;  —  could  the  licensee  dispute  the  licensor's 
right  of  action?  The  law  would  imply  a  tenancy 
under  such  circumstances.  Then,  if  there  be  no  dis- 
tinction between  the  cases  of  a  licensee  and  a  tenant, 
do  the  circumstances  here  present  an  irresistible  case 
of  license  ?  Here  is  a  party  quietly  in  possession.  The 
defendant  comes  and  asks  for  the  key.  If  she  had 
intended  to  make  a  claim  of  title,  she  might  have  come 
as  a  trespasser  to  disseise,  and,  having  entered,  might 

have 
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have  stood  upon  her  right.  But  here  that  was  not  done ;  1 835. 
and  under  the  circumstances  of  this  case,  the  defendant, 

Doe  dem. 

before  she  could  dispute  the  title,  was  bound  to  put  the  Johnson 

against 

lessor  of  the  plaintiff  in  the  situation  in  which  she  stood  Battup. 
before  the  leave  was  granted. 

Rule  absolute. 


Chapman  as^ainst  Keane.  Thursday, 

°  May  7th. 

ASSUMPSIT  by  indorsee  against  drawer  of  a  bill  of  The  holder  of 
,      ,  a  bill  is  en- 
exchange,  averring  in  the  usual  form,  presentment  titled  to  avail 

to  the  drawee,  nonpayment  by  him,  and  notice  to  the  notice  of  dis- 

defendant.    Plea,  that  the  defendant  had  not  due  notice  by"an"/part^ 

of  nonpayment  by  the  drawee,  tendering  issue  there-     Therefore  an 

upon.   Joinder.    On  the  trial  before  Tindal  C.J.,  at  |;fjXsed'' 

the  Guildford  Summer  assizes,  1834,  it  appeared  that  over,  and  is 

^  J  5  jjot  the  holder 

the  plaintiff  had  indorsed  the  bill,  before  it  was  due,  at  the  time  of 

the  maturity 

to  one  Wiltshire,  who  left  it  with  the  plaintifTs  clerk  and  dishonour, 

.  .  may  give  notice 

m  order  that  it  might  be  presented  at  maturity  to  at  such  time  to 

.       ,  X  T  1  1  .  an  earlier  party, 

the  drawee.     It  was  dishonoured  upon  presentment,  and,  upon  after- 

whereupon  the  plaintiff's  clerk  gave  notice  to  the  de-  up\he*biiUnd 

fendant;  the  notice  was  regular  in  all  respects,  except  suing  such 

c5  r        '  r  party,  may 

that  the  clerk  gave  it  in  the  name  of  the  plaintiff,  the  avail  himself  of 

°  such  notice. 

indorsee,  and  not  of  Wiltshire.  The  plaintiff  afterwards 
took  up  the  bill  from  Wiltshire.  It  was  objected  that 
notice  ought  to  have  been  given  by  the  holder  of  the 
bill,  whereas  the  holder,  at  the  time  of  the  notice,  was 
Wiltshire.  His  Lordship,  being  of  this  opinion,  non- 
suited the  plaintiff.  In  Michaelmas  term  last,  Law 
obtained  a  rule  to  shew  cause  why  the  nonsuit  should 
Vol.  III.  O  not 
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1835.      not  be  set  aside,  and  a  verdict  be  entered  for  the 
plaintiff. 


Chapman 
against 
Keane. 


Thesiger  and  Piatt  shewed  cause  [May  6th)  {a).  In 
Tindal  v.  Bromi  [b)  it  was  held,  that  notice  of  dis- 
honour must  be  given  by  the  actual  holder;  and  the 
reason  is,  that  the  party  to  whom  the  notice  is  given 
ought  to  know  where  the  bill  is,  that  he  may  take  it  up ; 
and  he  is  entitled  to  warning  that  the  holder  looks  to 
him.  Lord  Eldon  laid  down  the  same  rule  in  Ex  parte 
Barday  (c).  The  decisions  in  Hartley  v.  Case  [d),  and 
Sola?ie  v.  Palmer  (e),  which  establish  that  information 
of  the  fact  of  dishonour  must  be  given  in  the  notice, 
shew  the  importance  of  the  rule,  that  the  party,  in 
whose  hands  the  bill  was  when  dishonoured,  should  be 
the  party  to  give  the  notice.  In  Stewart  v.  Kennett  {g) 
Lord  Ellenhorough  ruled  to  that  effect.  His  words  are, 
"  the  notice  must  come  from  the  person  who  can  give 
the  drawer  or  indorser  his  immediate  remedy  upon 
the  bill ;  otherwise  it  is  merely  an  historical  fact."  It 
is  true  that,  in  Rosher  v.  Kieran  (h\  it  was  held  that 
notice  by  the  acceptor  to  the  drawer  was  enough ;  and, 
in  Jameson  v.  Sainton  (?),  and  Wilson  v.  Swabey  (^),  it 
was  ruled,  at  nisi  prius,  that  notice  by  any  party  to 
a  bill  was  sufficient;  but  it  appears  that  no  reference 
was  made,  at  the  time  of  these  decisions,  to  the  earlier 
authorities.  In  Gunson  v.  Metz{l)  the  defendant  was 
not  proved  to  have  had  any  notice,  except  from  a 

(a)  Before  Lord  Denman  C.  J. ,  Littledale,  Patteson,  and  Coleridge  Js. 

(6)  1  T.  R.  167.,  2  T.  li.  186.  (c)  7  Ves.  597. 

id)  4B.^C.  339.  (e)  7  Bing.  530. 

(g)  2  Campb.  177.  (k)  4  Campb.  87. 

(£)  2  Campb.  373.  {k)  1  Stark.  iV.  P.  C.  34. 

(0  IB.  4:  C.  193. 
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party  not  then  holding,  and  he  was  considered  never- 
theless to  be  liable :  but  there  the  defect  was  supplied 
by  proof  of  an  agreement  on  the  part  of  the  defendant, 
which  amounted  to  an  admission  of  his  liability,  and 
was  considered  evidence  of  due  notice  having  been  given. 
If  the  notice  here  was  good  in  favour  of  the  plaintiff, 
Wiltshirey  on  the  same  principle,  may  avail  himself  of 
it,  and  sue  upon  the  same  bill.  A  party  is  not  liable 
to  be  sued  till  he  has  had  the  opportunity  of  paying ; 
and,  for  this  purpose,  he  ought  to  have  notice  from  the 
party  to  whom  he  is  to  pay.  It  may  be  observed,  that 
in  Jameson  v.  Swinton  {a)  the  defendant,  as  Laisorence  J. 
puts  it,  was  enabled  to  take  up  the  bill  if  he  pleased. 
So  in  Rosher  v.  Kieran  {b)  the  notice  stated  where  the 
bill  was. 

Adolphus,  contra.  The  decisions  are  certainly  incon- 
sistent; and  it  will  be  necessary  for  the  Court  to  elect 
between  the  two  doctrines  which  have  been  laid  down. 
Stewart  v.  Kennett  (c),  however,  does  not  make  against 
the  plaintiff;  for  there  the  notice  was  given  by  a  person 
not  connected  with  any  party  to  the  bill ;  and  all  that  is 
contended  for  by  the  present  plaintiff  is,  that  a  notice 
by  any  party  to  the  bill  is  sufficient.  And  this  is  the 
principle  laid  down  in  Jameson  v.  Swinton  («),  and  Wil- 
son Swabey  {d).  The  object  of  the  notice  may  be 
considered  to  be,  that  the  party  receiving  it  may  with- 
draw his  effects  from  the  hands  of  the  party  who  has 
refused  payment.  In  Chitty  on  Bills  {e)  the  doctrine, 
that  the  notice  imports  that  the  holder  intends  to  call 

(a)  2  Camph.  373.  (6)  4  Campb.  87. 

(c)  2  Camph.  177.  (d)  1  Stark.  iV".  P.  C.  34, 

(e)  P.  526.  (8th  edit.  1833). 

O  2  upon 


1835. 


Chapman 
against 
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1836.       upon  the  party  receiving  notice,  is  mentioned;  but 
the  author  afterwards  says  («),   "  However,  accord- 

Chapman 

against  ing  to  the  Hiore  recent  decisions,  it  is  not  absolutely 
necessary  that  the  notice  should  come  from  the  person 
who  holds  the  bill  when  it  has  been  dishonoured,  and  it 
suffices  if  it  be  given  after  the  bill  was  dishonoured,  by 
any  person  *who  is  a  party  to  the  hill^  or  who  would,  on 
the  same  being  returned  to  him,  and  after  paying  it,  be 
entitled  to  require  reimbursement,  and  such  notice  will, 
in  general,  enure  to  the  benefit  of  all  the  antecedent 
parties,  and  render  a  further  notice  from  any  of  those 
parties  unnecessary,  because  it  makes  no  difference  who 
gives  the  information,  since  the  object  of  the  notice  is, 
that  the  parties  may  have  recourse  to  the  acceptor:" 
and  Shaw  v.  Croft  is  cited  from  a  MS.  note.  [Lord 
Denman  C.  J.  Mr.  Justice  Bayley  says  (5),  that  it  is 
prudent  in  each  party  who  receives  a  notice,  to  give 
immediate  notice  to  those  parties  against  whom  he  may 
have  right  to  claim ;  for,  the  holder  may  have  omitted 
notice  to  some  of  them."] 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

On  the  trial  of  this  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange,  the  Lord  Chief  Justice  of 
the  Common  Pleas  directed  a  nonsuit,  for  want  of  due 
notice  of  dishonour.  The  bill  had  been  indorsed  by 
the  plaintiff,  by  the  desire  of  Wiltshire^  who  had  dis- 
counted it,  and  left  it  in  the  hands  of  the  plaintiff's 
clerk,  with  instructions  to  obtain  payment,  or  give 

(a)  P.  527. 

(6)  Bayley  on  Bills,  ch.  vii.  sec.  2.  p.  255.  (5th  ed.  1830). 

notice 
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notice  of  dishonour.  He  did  give  notice  to  the  defen-  1835. 
dant,  but  in  the  name  of  the  plaintiff,  not  in  that  of 

Chapman 

Wiltshire^  the  then  holder,  who  had  deposited  the  bill  against 

Keane. 

With  him. 

The  objection  to  the  plaintiff's  recovery  was  founded 
on  the  case  of  Tindal  v.  Brown  (a),  in  which  all  the 
Judges  of  this  Court,  except  Lord  Mansfield,  considered 
a  notice  given  by  one  who  was  not  the  holder  as  no 
notice,  on  the  ground  that  the  drawer  was  not  thereby 
apprised  of  the  holder's  intention  to  look  to  him  for 
payment ;  and  this  case  was  distinctly  recognized,  and 
its  principle  adopted,  by  Lord  Eldon,  in  Ex  parte  Bar- 
clay  {b). 

Notwithstanding  these  high  authorities,  it  is  clear, 
from  Jameson  v.  Swinton  (c),  Wilson  v.  Swabej/  (d),  and 
also  from  the  learned  treatises  on  bills  of  exchange,  that 
the  contrary  doctrine  has  prevailed  in  the  profession, 
and  we  must  presume  a  contrary  practice  in  the  com- 
mercial world.  It  is  universally  considered  that  the 
party  entitled  as  holder  to  sue  upon  the  bill  may  avail 
himself  of  notice  given  in  due  time  by  any  party  to  it. 
In  the  Nisi  Prius  cases  just  referred  to,  no  express  allu- 
sion was  made  to  Tindal  v.  Brown  («),  or  Ex  parte  Bar- 
clay {b),  but  we  can  can  hardly  conceive  that  they  were 
not  present  to  the  recollection  of  Lord  Ellenborougk  and 
Mr.  Justice  Lawrence,  or  the  counsel  engaged.  These 
learned  Judges,  indeed,  decided  them  at  Nisi  Prius,  but 
w'  thout  question.  We  are  now  compelled  to  determine 
whether  the  case  of  Tindal  v.  Brown  («),  as  to  this  point, 
be  good  law.  We  think  that  it  is  not.  If  it  were,  the 
holder  might  secure  his  own  right  against  his  immediate 

(a)  1  r.  JJ.  167.,  2  r.  22. 186.  (6)  7  Ves.  597. 

(c)  2  Campb.  373.  (d)  1  Stark.  N.  P.  C.  34. 

O  3.  indorser 
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1835.  indorser  by  regular  notice;  but  the  latter,  and  every 
other  party  to  the  bill,  would  be  deprived  of  all  remedy 

Chapman 

against  Egainst  anterior  indorsers  and  the  drawer,  unless  each 
of  those  parties  should  in  succession  take  up  the  bill 
immediately  on  receiving  notice  of  dishonour,  a  supposi- 
tion which  cannot  be  reasonably  made.  We  may  add 
that  this  point  was  not  necessary  for  the  decision  of 
the  case,  as  this  Court,  including  Lord  Mansfield^ 
granted  a  new  trial  on  a  different  ground. 

Rule  absolute. 


Thursday, 
May  7  th. 


In  an  action 
brought  by  an 
executor,  if  the 
defendant  has 
obtained  a 
verdict,  and  the 
Judge  who 
tried  the  cause 
has,  upon  sum- 
mons, but 
without  hearing 
any  affidavit, 
certified  to 
deprive  the 
defendant  of 
costs  under 
Stat.  3  &  4  ^.  4. 
c.  42.  s.  31. 
the  Court  will 
not  review  his 
order. 

Quaere, 
whether  they 
have  authority 
to  do  so. 


Maddock,  Executor  of  Howell,  against 
Phillips. 

J^EBT  by  executor,  in  right  of  his  testator,  for 
money  lent.  The  cause  was  tried  at  the  last 
Spring  assizes  for  Pemhrokeshire^  before  Williams  J.,  and 
the  defendant  had  a  verdict.  At  the  same  assizes,  the 
plaintiff  applied  to  the  learned  Judge  for  an  order  to 
exempt  him  from  paying  costs,  under  stat.  3  &  4  4. 
c.  42.  5.  3 1 .  Williams  J.  refused  to  grant  the  order 
then,  saying  that  it  need  not  be  done  at  the  assizes ;  and 
in  the  ensuing  term  a  summons  was  taken  out  by  the 
plaintiff  to  shew  cause  why  a  certificate  should  not  be 
granted  to  deprive  the  defendant  of  costs.  At  the 
hearing  before  Williams  J.  no  affidavit  was  produced 
on  behalf  of  the  plaintiff.  The  defendant's  attorney 
contended  that  the  application  ought  to  be  made  to  the 
Court,  and,  at  all  events,  that  it  should  be  supported 
by  some  specific  statement  on  affidavit.  The  learned 
Judge  took  time  to  read  over  his  notes,  and,  on  a  sub- 
sequent day,  certified  without  any  further  hearing. 

Chilton 
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Chilton  now  moved  for  a  rule  to  shew  cause  why  the 
certificate  should  not  be  set  aside.  Since  the  statute, 
executors  are  liable  to  costs  unless  they  shew  some 
special  ground  for  exemption ;  Southgate  v.  Crondey  (a) : 
and  that  ought  to  appear  by  affidavit.  It  cannot  have 
been  intended  that  this  question  should  be  decided  by 
the  Judge's  notes. 

Lord  Denman  C.  J.  I  think  the  rule  ought  not  to 
be  granted.  The  act  says  that  the  executor  shall  be 
liable  to  costs,  "  unless  the  Court  in  which  such  action 
is  brought,  or  a  Judge  of  any  of  the  said  superior 
Courts,  shall  otherwise  order."  In  Southgate  v.  Crow- 
ley {a)  the  application  was  made  to  the  Court  of  Com- 
mon Pleas,  and  they  exercised  their  discretion ;  in  the 
present  case  a  Judge  has  been  applied  to,  who  has 
exercised  his,  with  full  knowledge  of  the  facts.  Unless 
he  had  been  deceived,  I  do  not  know  that  he  could 
himself  discharge  the  order. 

LiTTLEDALE  J.  This  is  uot  an  application  to  set 
aside  the  order  of  a  Judge  acting  merely  as  a  part  of 
the  Court.  The  statute  gives  the  Judge  an  authority  of 
his  own,  and  here  he  has  exercised  it,  according  to  his 
discretion.    I  think  there  should  be  no  rule. 

Patteson  J.  concurred. 

Coleridge  J.  I  do  not  know  what  power  the  Court 
has  to  grant  this  rule,  more  than  to  review  the  certificate 
of  a  Judge  at  Nisi  Prius  for  a  special  jury.  Suppose 
the  statute  had  said  nothing  of  an  order  to  be  made  by 

(o)  1  iVeio  Ca,  518. 

O  4  the 
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1885. 


Maddock 

against 
Phillips. 


the  Court,  could  we  then  have  been  applied  to  to  set 
aside  the  Judge's  order  ? 

Rule  refused  (a), 

(a)  See  LaJcin  v.  Massie,  4  Dowl.  P.  C.  239. 


Thursdayt 
May  7th. 


Boodle  against  Da  vies. 


Under  the  Rule 
of  Court,  Eas- 
ter T.,  2  G.  4., 
it  is  not  suffi- 
cient to  state  in 
the  rule  nisi  for 
setting  aside  an 
award,  "that 
the  arbitrator 
has  exceeded 
his  authority ; 


be  no  affidavit 
stating  the  par- 
ticular excess. 
It  must  be 
shewn  how  the 
authority  has 
been  exceeded. 

By  an  agree- 
ment of  re- 
ference, recit- 


'^HE  above-named  parties  entered  into  an  agreement 
of  reference,  with  a  recital  (in  substance)  as  follows; — 
That  Boodle  was  the  owner  and  occupier  of  a  messuage 
and  lands,  situate,  &c.,  and  Davies  the  owner  and  oc- 
cupier of  a  messuage  adjoining  Boodleh,  That  there  was 
a  yard  or  passage  between  the  two  houses,  the  entrance 
which  was  closed  up  by  a  door,  and  in  which  yard 
and  passage  were  a  pump,  brew-house,  and  oven,  and 
below  or  at  the  end  of  which  yard  was  a  crooked  hedge 
and  ditch  dividing  the  lands  of  the  parties  from  each 
other.  That  Davies  was  alleged  to  have  erected  a  wall 
on  part  of  the  said  passage  or  yard,  a  former  wall  so 

ing  (among 

other  matters  of  dispute)  that  there  was  a  controversy  between  JB.  and  D.  respecting  the 
property  in  a  certain  pump,  and  the  right  to  use  it,  and  also  respecting  the  alleged  removal 
by  D.  of  a  boundary  hedge  between  his  lands  and  those  of  B.  j  and  reciting  further, 
that  B.  had  commenced  an  action  against  D.  for  alleged  trespasses  upon  the  said  pump 
and  hedge  ;  the  cause  and  all  matters  in  difference  were  referred  to  an  arbitrator,  who 
was  empowered  to  award  how  and  by  whom  the  said  pump  and  hedge,  and  the  ditch 
adjoining  the  said  hedge,  should  in  future  be  enjoyed  and  occupied,  "  and  who  should  have 
the  care  and  management  thereof.*' 

The  arbitrator  awarded  that  B.  was  entitled  to  the  pump  as  his  sole  and  exclusive  pro- 
perty, except  that  D.  was  entitled  to  the  free  use  of  water  from  it,  in  common  with  B. 
In  a  subsequent  part  of  the  award  he  directed  that  the  pump  should  in  future  be  con- 
sidered as  belonging  jointly  to  B.  and  D.,  and  be  repaired  at  their  joint  expense.  He 
further  awarded,  that  the  hedge  should  be  kept  in  repair  by  D.,  who  should  be  at  liberty 
to  use  the  mud  of  the  ditch  for  repairing  the  hedge  bank,  but  not  otherwise ;  and  that,, 
subject  to  such  privilege,  the  ditch  should  be  considered  as  the  property  of  B.  : 

Held,  that  the  award,  as  to  the  property  in,  and  use  of,  the  pump,  was  sufficiently  certain 
and  final.  And  that  the  directions  as  to  repairs  were  not  an  excess  of  the  arbitrator's- 
authority. 

Where  a  cause  and  all  matters  in  difference  are  referred  to  arbitration,  with  a  direction 
that  the  costs  of  the  action,  reference,  and  award,  shall  abide  the  event  of  such  award,  and 
be  paid  at  such  time  as  the  arbitrator  shall  direct,  and  the  arbitrator  awards  some  things 
in  favour  of  each  party,  so  that  the  court  cannot  say  upon  the  whole  that  the  award  is  in 
favour  of  either,  no  order  can  be  made  as  to  any  part  of  the  costs ;  although  the  action 
was  in  trespass,  and  the  arbitrator  finds  that  trespasses  were  committed. 

erected 
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erected  by  him  having  been  thrown  down  by  Boodle^  1835. 
and  that  the  bricks  of  such  former  wall  still  remained 

Boodle 

in  the  passage.  That  Boodle  had  fastened  up  the  said  against 
pump  with  a  chain,  which  Davies  had  broken  after  re- 
ceiving notice  not  to  do  so,  nor  to  go  to  the  said  pump. 
That  Boodle  also  charged  Davies  with  having  injured  a 
foundation  stone  of  his  dwelling  house  by  placing  a  post 
of  the  said  door  upon  it.  That  Boodle  alleged  himself 
to  be  possessed  of  or  entitled  to  the  said  passage,  yard, 
pump,  brewhouse,  and  oven,  and  the  land  on  which  the 
said  wall  was  erected,  as  his  sole,  entire,  and  exclusive 
property,  and  to  have  a  right  of  free  ingress  and  egress 
into  and  out  of  the  said  yard  at  his  pleasure.  That 
Boodle  charged  Davies  with  having  at  different  times 
removed  the  said  hedge  nearer  to  Boodle's  lands ;  and 
that  he  denied  any  right  in  Davies  to  break  the  said 
chain,  to  take  water  from  the  pump  after  notice,  to 
remove  the  hedge,  or  to  do  the  other  acts  complained 
of.  That  Davies  denied  having  committed  any  trespass, 
or  given  any  ground  of  complaint.  That  Boodle  had 
commenced  an  action  against  Davies  for  the  alleged 
trespasses,  to  which  action  Davies  had  appeared,  but  no 
declaration  had  yet  been  delivered.  And  that  to  settle 
the  said  matters  in  difference,  and  on  account  of  which 
the  said  action  had  been  commenced,  the  said  parties 
had  agreed  to  a  reference  as  after  mentioned.  It  was 
then  witnessed,  among  other  things,  that  the  parties 
agreed  to  abide  by  the  award  of  an  arbitrator,  who  was 
named,  "  of  and  concerning  the  premises  so  in  dispute 
as  aforesaid,  or  any  thing  in  any  wise  relating  thereto ; 
and  also  of  and  concerning  all"  actions,  suits,  trespasses, 
damages,  and  demands,  &c.,  up  to  and  upon  the  day  of 
the  date  of  the  said  agreement  had,  made,  commenced, 

&c., 
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1835.  &c.,  between  the  said  parties,  "  and  in  particular  of  and 
""^  concerning  the  said  cause  or  suit  now  depending  be- 

BOODLE  ^     ^  . 

against       twecn  the  said  John  Boodle  and  Roger  Ward  Davies  in 

Da  VIES. 

the  Court  of  King's  Bench  as  aforesaid,  and  all  other 
matters  in  difference  between  them,  up  to  the  day"  last 
mentioned.  And  it  was  agreed  that  the  arbitrator 
should  have  power  in  and  by  his  said  award  to  state 
"  how  and  hy  whom  and  in  what  manner  the  said  passage 
or  yard,  pump  and  doorway,  hedge  and  ditch  shall  in 
future  he  enjoyed  and  occupied^  and  who  shall  have  the 
care  and  manage?nenf  thereof:"  and  that  if  he  should 
find  that  any  matter  complained  of  had  been  illegally 
erected,  placed,  or  continued,  he  should  and  might 
award  when  and  how  the  same  should  be  abated,  &c. 

And  also  that  all  the  costs  and  charges  of  the  said 
action,  and  of  these  presents,  and  the  said  reference, 
and  award,  and  all  other  matters  in  any  wise  relating 
thereto,  shall  abide  the  event  of  the  said  award,  and  be 
paid  at  such  time  or  times  as  the  said  arbitrator  shall  in 
and  by  such  award  direct."  The  submission  was  made 
a  rule  of  Court. 

The  arbitrator  made  his  award,  by  which,  after  direct- 
ing that  proceedings  in  the  cause  should  cease,  he 
awarded  that  Boodle  was  possessed  of  or  entitled  to  the 
said  passage,  yard,  pump,  brewhouse,  and  oven,  and  to 
the  land  on  which  the  said  wall  was  erected,  up  to  a 
certain  stile,  "  as  his  sole,  entire,  and  exclusive  pro- 
perty ;  except  that  the  said  R.  W.  Davies  has  a  right  to 
the  free  use  of  water  from  the  said  pump,  in  common 
with  the  said  John  Boodle^  and  of  ingress  and  regress 
into  and  out  of  the  said  yard  by  and  over  the  said 
stile,  for  the  purpose  of  fetching  such  water  there- 
from.   And  I  also  award  and  adjudge  that  the  said 

John 
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John  Boodle  has  a  right  to  have  free  ingress  and  regress  1835. 
into  and  out  of  the  said  yard  or  passage  at  his  free  will  g^^^ 
and  pleasure."  He  then  proceeded  to  award  that  Davies  against 

Davies. 

had  committed  trespass  on  Boodle^s  land  in  respect  of 
some  of  the  matters  complained  of  in  the  action  ;  but 
he  added,  "  I  also  award  and  adjudge  that  the  said  R,  W. 
Davies  has  not  removed  the  said  crooked  hedge  into  or 
nearer  to  the  lands  of  the  said  J.  Boodle  than  it  formerly 
was,  and  that  he  had  a  right  to  break  the  chain  so  placed 
round  the  said  pump  as  aforesaid,  and  to  take  away  water 
from  the  same.  And  in  further  exercise  of  the  several 
powers,"  &c.,  "  I  hereby  award  and  declare  that  the  said 
pump  shall  in  future  be  considered  as  belonging  jointly 
to  the  said  J.  Boodle  and  R.  W.  Davies,  and  be  repaired 
at  their  joint  expense ;  and  the  said  R,  W,  Davies,  his 
heirs,  and  assigns,  shall  have  free  ingress  and  regress 
into  and  out  of  the  said  yard  by  and  over  the  said  stile 
for  the  purpose  of  fetching  and  carrying  away  water 
therefrom."  The  arbitrator  then  directed  that  the  boun- 
dary between  the  properties  should  remain  as  it  was  at 
present,  and  that  Davies  should  not  be  interrupted  in 
the  use  of  the  said  wall,  but  that  the  same,  and  the 
land  whereon  it  stood,  should  "  be  considered  as  his  ab- 
solute and  exclusive  property."  And  he  continued, — 
"  I  further  award  that,  with  the  exception  lastly  herein- 
before mentioned,"  (of  the  said  wall)  "  the  said  yard 
shall  be  enjoyed  by  the  said  /.  Boodle  as  his  absolute 
and  exclusive  freehold  property,  and  that  the  said  hedge 
shall  be  kept  in  repair  by  the  said  R,  W.  Davies,  who 
shall  be  at  liberty  to  make  use  of  the  mud  in  the  ditch 
adjoining  for  the  purpose  of  repairing  the  hedge  bank, 
but  not  further  or  otherwise,  and,  subject  to  the  exer- 
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18  35.  ercise  of  such  privilege,  the  said  ditch  shall  be  consi- 
"^^^^  dered  as  the  property  of  the  said  J.  Boodle,  who  shall 
against       be  at  liberty  to  carry  away  the  mud  therefrom  as  he 

Davks.  . 

may  think  proper."  The  arbitrator  then  gave  directions 
for  removing  the  bricks  of  the  former  wall,  and  he 
finally  awarded  as  follows :  — •  "  I  hereby  further  award 
and  direct  that  my  costs  and  charges  of  attending  the 
said  reference  and  of  this  my  award,  amounting  to  the 
sum  of  12/.  3s.  lOd.,  shall  be  paid  by  the  said  R.  W, 
Davies,  and  that  all  the  costs  and  charges  of  the  said 
action,  of  the  said  recited  agreement,  of  the  said  refer- 
ence, and  of  all  other  matters  in  anywise  relating 
thereto,  all  which  said  costs  and  charges  are  by  the 
said  agreement  directed  to  abide  the  event  of  this  my 
award,  to  be  taxed  and  allowed  as  between  party  and 
party,  shall  also  be  paid  by  the  said  E.  W,  Davies  to 
the  said  J,  Boodle"  at  &c.,  on  &c. 

In  Michaelmas  term  1834,  a  rule  nisi  was  obtained, 
calling  on  the  plaintiff  to  shew  cause  why  the  award 
should  not  be  set  aside,  on  the  following  grounds : 

"  That  the  arbitrator  has  exceeded  his  authority.  That 
the  said  award  is  uncertain,  and  not  final.  That  the 
arbitrator  has  awarded  that  the  pump  was  to  be  con- 
sidered as  belonging  to  plaintiff  and  defendant  jointly ; 
and  that  he  has  also  awarded  that  the  said  pump  be- 
longs to  and  is  the  property  of  the  plaintiff.  And  also 
for  that  the  arbitrator  has  not  awarded  in  pursuance 
of  the  said  reference  the  payment  of  the  costs  of  the 
action." 

Sir  W.  W.  Follelt  and  Wightman  now  shewed  cause. 
First,  it  is  not  sufficient,  within  the  rule  of  Court, 

Easter 
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Easter  term,  2  G,  4.  (a),  to  state  as  an  objection  to  the  18S5. 
award,  upon  the  rule  nisi,  "  that  the  arbitrator  has 

BOOSlrK 

exceeded  his  authority."    It  should  be  shewn  how  he  against 
has  done  so.    In  JRamthorn  v.  Arnold  {b\  where  the 
statement  of  objection  in  the  rule  was  general,  Lord 
Tenterden  held  that  it  was  aided  by  an  affidavit  put  in 
in  support  of  it;  but  here  no  affidavit  is  made,  and  the 
statement  in  the  rule  conveys  no  information.  [Lord 
Denman  C.  J.  In  reading  an  award,  very  different  ob- 
jections may  suggest  themselves  to  different  minds.  A 
party  supporting  an  award  against  such  a  rule  as  this 
might  raise  some  objections  which  had  not  been  thought 
of  by  the  opposite  side].    Independently  of  this  de- 
fect in  the  rule,  the  award  is  good.    In  effect,  it  finds 
the  pump  to  be  the  exclusive  property  of  Boodle^ 
subject  to  a  right  of  user  by  Davies.    \_Patteson  J.  If 
the  arbitrator  meant  to  dispose  of  the  property,  and 
not  merely  to  give  an  easement,  there  would  be,  so 
far,  an  excess  of  authority.]    The  words,  "  that  the 
said  pump  shall  in  future,  he  considered  as  belong- 
ing jointly  to  the  said  J,  Boodle  and  R,  W,  Davies^ 
and  shall  be  repaired  at  their  joint  expense,"  have  not 
that  meaning;  and  if  they  had,  the  parties  to  whom 
the  award,  in  that  respect,  is  favourable,  have  no  right 
to  take  the  objection.    And  the  excess  of  authority,  if 
any,  affects  the  award  only  in  part.    As  to  costs,  the 
arbitrator  was  justified  in  awarding  them  to  the  plaintiff. 
The  finding,  as  to  the  trespasses,  would  have  entitled 
him  to  a  verdict  in  the  action ;  and  upon  the  rest  of  the 
matters  in  dispute,  the  award,  upon  the  whole,  is  in  the 
plaintiff's  favour. 

(a)  4  5.^  Aid.  539.  {b)  e  B.  ^  C  629. 
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1835.  22.  V,  Richards,  contra.    The  statement  in  the  rule, 

.  "  that  the  arbitrator  has  exceeded  his  authority,"  is 

Boodle 

against  specific  enough.  In  a  rule  nisi  for  a  quo  warranto,  or 
Da  VIES.        ^  .  .  ,  .         ,        ,  .  . 

for  setting  aside  an  annuity,  the  objections  are  stated 

with  equal  generality.  Then,  as  to  the  other  points. 
Either  the  award  amounts  to  an  adjudication  that  the 
pump  is  the  property  of  both  parties,  or  it  directs  one 
to  repair  the  property  of  the  other.  Now  it  cannot 
be  contended  that  this  award  creates  a  tenancy  in  com- 
mon ;  and,  if  it  gives  only  a  right  of  user  to  Davies,  he 
cannot  do  repairs.  So  also  the  hedge  is  clearly  the 
property  of  Boodle;  and  there  is  nothing  in  the  award 
that  can  empower  Davies  to  repair  it,  or  to  use  the 
mud  for  that  purpose.  The  words  of  the  agreement  of 
reference  do  not  authorise  the  arbitrator  to  give  such  a 
power.  It  is  said  there,  that  the  arbitrator  shall  have 
power  to  state  in  his  award  who  shall  have  "  the  care 
and  management"  of  the  pump,  hedge,  and  ditch  ;  but 
those  words  do  not  include  the  liability  to  repair. 
Suppose  the  subject-matter  had  been  a  mansion-house, 
could  the  burden  of  repair  have  been  imposed  under  the 
words  "care  and  management?"  With  respect  to 
costs,  the  arbitrator  had  no  power  to  award  them 
unless  the  event  of  the  award  was  clear;  but  in  this 
case  the  matters  found  in  favour  of  the  defendant  may 
be  more  important  thau  those  found  against  him. 

Lord  Denman  C.  J.  As  far  as  regards  costs,  we 
think  the  defendant  is  right.  As  the  award  is  drawn, 
he  may  have  gained  much  more  by  it  than  the  plaintiff; 
and  the  agreement  of  reference  makes  no  provision  for 
costs  in  the  event  of  an  award  like  the  present.  On  the 
other  points,  I  am  of  opinion  that  no  objection  is  open 

to 
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to  the  defendant  but  those  which  are  specifically  stated ;  1835. 
for  if,  under  such  general  words  as  are  first  used  in  this  ' 

BOODLK 

rule,  a  particular  complaint  could  be  introduced,  still,  against 

Davies* 

when  such  words  are  followed  by  particular  words  of 
complaint,  the  inquiry  is  narrowed  by  these.  The 
award  that  one  party  is  entitled  to  the  pump  as  his  sole 
property,  except  that  the  other  has  a  right  to  the  free 
use  of  the  water  in  common  with  him,  and  that  the 
pump  shall  in  future  be  considered  as  belonging  jointly 
to  them,  appears  contradictory,  but  is  explained  by  the 
subsequent  direction,  that  it  "  shall  be  repaired  at  their 
joint  expense,"  which  shews  that  it  is  meant  to  belong 
to  them  jointly  in  respect  of  the  doing  of  repairs  (a). 
It  is  said  that  there  is  an  excess  of  authority  in  directing 
one  man  to  repair  what  is  found  to  be  the  sole  property 
of  another ;  but  the  repair  is  directed  to  be  done  in  a 
particular  manner,  and  I  think  the  words  "  care  and 
management,"  in  the  agreement  of  reference,  warrant 
such  a  direction  as  this.  The  award  is  said  not  to  be 
final,  but  it  is  so  as  between  these  parties,  and  we  do 
not  see  that  any  others  are  interested.  The  rule  of 
Court  which  has  been  referred  to  does  not  mean  merely, 
or  at  all,  that  the  head  of  objection  should  be  stated, 
but  that  the  particular  objection  should  be  shewn, —  that 
the  arbitrator  should  be  alleged  to  have  improperly 
done  or  omitted  some  particular  thing.  In  the  case 
which  was  referred  to,  the  Court  seems  to  have  thought 
otherwise ;  but  I  think  the  proper  construction  of  the 
rule  is  as  I  have  stated. 

(a)  See  Pom/ret  v.  Ricroft,  1  Wms.  Sound.  322,  323» 


LiTTLEDALF. 
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1835.  LiTTLEDALE  J.  I  think  the  arbitrator  in  this  case 

had  no  power  to  make  the  award  as  to  costs,  whether 

Boodle 

against      the  right  to  them  was  consistent  with  his  direction 

Davies. 

or  not.  As  between  Boodle  and  Davies,  the  award  is 
sufficiently  final.  As  to  the  adjudication  respecting  the 
pump,  it  is  true  the  award  says  that  Boodle  is  entitled 
to  it  as  his  sole  and  exclusive  property;  but  that  is 
subject  to  an  exception,  which  is,  in  effect,  that  Davies 
has  as  much  right  to  use  it,  for  the  only  purpose  to 
which  a  pump  is  applicable,  as  Boodle  has.  This  part 
explains  the  former.  Then  in  the  subsequent  clause 
the  arbitrator  says  that  the  said  pump  shall  in  future 
be  considered  as  belonging  jointly  to  the  parties,  and 
be  repaired  at  their  joint  expense.  The  first  part  of 
this  direction  varies  but  slightly  from  that  before  given, 
for  the  arbitrator  had  already  made  it  almost  a  joint 
property,  by  giving  a  joint  use ;  and  he  now  further 
awards  (in  pursuance  of  the  clause  in  the  agreement  of 
reference  enabling  him  to  provide  for  the  care  and 
management  of  this  property),  that  the  repairs  shall  be 
done  jointly  by  the  two  parties.  In  the  subsequent 
part  of  the  award,  as  to  repairing  the  hedge,  and  taking 
mud  from  the  ditch,  the  arbitrator's  intention  is  declared 
in  express  words.  1  see  no  uncertainty;  and  I  think 
the  rule  must  be  absolute  as  to  costs  only. 

Patteson  J.  I  am  of  the  same  opinion.  The  form 
of  the  reference  is  singular.  Where  an  action  is  de- 
pending-, it  is  reasonable  to  provide  that  the  costs  shall 
abide  the  event ;  but  where  all  matters  in  difference  are 
referred,  it  seems  that  under  such  an  order  as  to  costs, 
each  party  must  necessarily  pay  his  own,  unless  every 

thing 
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thing  is  found  in  favour  of  one.  The  provision  that  1835. 
the  costs  shall  be  paid  at  such  time  or  times  as  the  ar- 

Boodle 

bitrator  shall  direct,  contemplates  the  event  of  costs  against 
being  payable  consistently  with  the  other  terms  of  the 
submission.  The  arbitrator  has  thought  that  the  pre- 
sent was  such  a  case,  but  has  been  wrong.  I  hope  it 
will  not  be  taken  that  we  consider  objections  stated  in 
the  general  manner  which  has  been  pointed  out  here, 
to  be  correctly  stated.  Rawsthom  v.  Arnold  {a)  is  a 
distinguishable  case.  There  it  was  stated  in  the  rule 
that  the  arbitrator  "  had  not  decided  all  matters  in 
difference ; "  and  the  Court  seems  to  have  been  of 
opinion  that  the  rule  alone  would  not  have  been  suf- 
ficient ;  but  there  was  an  affidavit,  of  which  Lord  Tenter^ 
den  thought  that  notice  might  be  taken,  and  the  two 
together  held  to  explain  the  objection  made  to  the 
award.  Here  no  such  affidavit  is  made ;  we  have  only 
the  rule  and  the  award,  and  there  is  nothing  to  draw  our 
attention  to  any  particular  part  of  the  award.  I  think, 
therefore,  that  there  is  not,  in  this  case,  a  sufficient  state- 
ment of  the  objection ;  and  I  hope,  in  future,  it  will  be 
considered  that  a  rule  of  this  kind  ought  to  state  in  what 
respect  the  arbitrator  has  exceeded  his  authority,  and 
in  what  respect  he  has  failed  to  decide  all  matters  sub- 
mitted. As  to  the  more  particular  objections  in  this 
case,  the  award  is  not  to  be  construed  as  strictly  as  a 
deed.  The  arbitrator  had  authority  to  direct  "  how 
and  by  whom,  and  in  what  manner,"  the  pump  should 
"  be  enjoyed  and  occupied."  Having  that  authority,  he 
awards  that  the  property  is  in  Boodle^  but  that  Davies 
has  an  easement,  and  that  such  easement  shall  con- 


(a)  6  5.  ^  C.  629. 

Vol.  III.  P  tinue 
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tinue.  Then  as  to  the  repairs,  in  respect  of  which  it 
is  said  that  he  has  exceeded  his  authority  i  the  words 
empowering  him  to  award  how  the  property  shall  be 
occupied  give  him  authority  to  say  under  ' what  con- 
ditions the  occupation  shall  be.  The  same  observations 
apply  to  the  hedge  and  ditch ;  and,  if  the  arbitrator 
might  say  how  they  should  be  occupied,  and  who  should 
repair  them,  he  might  also  direct  what  should  be  done 
with  the  mud. 

Coleridge  J.  I  am  of  the  same  opinion,  and  I 
must  express  my  entire  concurrence  in  the  construc- 
tion which  has  been  given  to  the  rule  of  Court.  The 
purposes  of  that  rule  would  be  defeated  if  parties  might 
state  a  general  head  of  objection,  as  has  been  done  here, 
and  then  go  into  any  number  of  particular  objections 
which  might  range  themselves  under  it.  As  to  the 
specific  objections  here,  it  must  be  considered  that  we 
are  construing  an  aw^ard,  and  in  doing  so  regard  must 
be  had  to  the  subject-matter.  It  has  been  contended 
that  the  words  "  care  and  occupation "  cannot  involve 
repairs ;  and  it  has  been  asked  whether  such  an  effect 
could  be  given  to  them  in  the  case  of  a  mansion  house; 
but  here,  if  the  subject-matter  be  looked  to,  the  plain- 
tiff's construction  will  appear  sensible  enough. 

Rule  discharged,  except  as  to  so  much  of  thej 
award  as  directs  the  payment  of  costs. 

Sir  W.  W.  Follett  then  called  the  attention  of  the 
Court  more  particularly  to  the  costs  of  the  action, 
observing  that  the  matters  sued  upon  had  been  found 
in  favour  of  the  plaintiff.  But, 


1835. 

Boodle 
against 
Davies. 


Per 
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Per  Curiam.  The  costs  of  the  action  were  to  abide  1835. 
the  event  of  the  award.    There  has  been  no  event  of 

Boodle 

the  award  for  |;his  purpose.     The  arbitrator  had  no  against 

Davies. 

power  to  say  anything  or  costs. 


Cooper  as^ainst  Philip  Thomas  Gardner.  Thursday, 

^  May  7th. 

'^pHIS  was  a  rule  calling  on  the  plaintiffi  the  de-  By  inquisition, 

X  taken  under  an 

fendant,  and  Frances  Hatton^  to  shew  cause  why  elegit,  it  was 

an  inquisition  taken  by  the  sheriff  of  Anglesea,  under  the  the  defendant' 

elegit  issued  in  this  causej  should  not  be  set  aside.  The  of  a  term  in 

inquisition  stated,  that  Philip  Thomas  Gardner  on,  &c.,  ga"te^^  Thf' 

and  on  the  day  of  taking  the  said  inquisition,  was  f.^'""^  ^/f^ 

J  -17  bequeathed  by 

possessed  of  the  residue  of  an  unexpired  term  of  500  words,  upon 

^  which  a  ques- 

years,  granted  March  28th,  1779,  of  and  in  certain  tion  arose, 

whether  such 

messuages,  tenements,  lands,  and  hereditaments,  parti-  term  were 

cularly  described,  which  term  was  held  and  possessed  hi  the  executrix, 

by  the  said  P.  T,  Gardner,  as  mortgagee,  for  securing  fused  to^dec^ide, 

6000/.  and  interest  payable  on  a  day  which  was  past,  a" the° instance 
The  inquisition  then  stated  the  delivery  to  the  plaintiff  ^^^^ 

■*  ./I  gagor  or  of  the 

of  a  moiety  of  the  said  lands  and  tenements  (being  a  executrix,  whe- 

^        ^  ther  G.  had  an 

moiety  of  the  lands  and  tenements  named  in  the  writ  of  interest  of  the 

1     •  \  T  1  T  T  I        /v»  nature  de- 

elegit),  accordmg  to  the  statute.    It  appeared  by  am-  scribed  in  the 

davit  that  the  mortgage  had  been  assigned  to  the  Rev.  iS^to  be 

Philip  Gardner,  the  defendant's  father,  for  the  residue  ^^^^^^^'^^ 
of  the  term,  to  secure  6000/..  and  interest,  and  that  Mr. 
Gardner,  by  his  will,  devised  the  interest  of  the  6000/. 
to  the  defendant  for  life,  and  after  his  decease  to  trustees 
for  the  defendant's  sons  and  daughters.  The  testator 
also  appointed  the  defendant  and  Frances  Hatton  his 
executor  and  executrix ;  and  the  will  contained  a  resi- 
P  2  duary 
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1835.  duary  clause,  which  was  relied  upon  in  shewing  cause, 
*^  as  conveying  the  principal  sum  of  6000/.  to  the  de- 

VyOOPER 

against       fendaut.    The  testator  died  in  1826.    Judgment  had 

Gardner. 

been  signed  in  this  action  in  1819.  The  defendant, 
on  his  father's  death,  renounced  execution,  and  probate 
was  taken  out  by  Frances  Hatton.  The  mortgagor 
had  continued  in  the  receipt  of  the  rents  and  profits 
ever  since  the  mortgaoje  was  executed.  The  interest 
was  regularly  paid  from  the  time  of  the  testator's  de- 
cease; and  it  was  suggested  in  an  affidavit,  sworn  in 
opposition  to  the  rule,  that  such  interest  had  been  re- 
ceived by  the  defendant,  as  the  party  entitled  to  the 
principal.  But  an  affidavit  was  subsequently  filed  on 
the  other  side  (a),  denying  this,  and  stating  that  the  in- 
terest had  been  paid  to  the  use  of  Mrs.  Hatton  as  ex- 
ecutrix, and  as  the  party  legally  interested  in  the  term. 

Chilton  now  shewed  cause  on  behalf  of  the  plaintiff, 
and  contended  that  the  defendant's  interest  in  the  pre- 
mises was  such  as  might  be  taken  under  the  elegit;  but 
as  no  judgment  was  given  on  this  point,  the  arguments 

(a)  The  rule  was  obtained  in  Easter  term  1834,  and,  in  the  next 
term  (after  counsel  had  been  partly  heard  in  opposition),  it  was  enlarged 
in  order  that  the  facts  might  be  turned  into  a  special  case.  This  was  not 
done,  and  the  rule  was  further  enlarged.  The  affidavit  above  men- 
tioned was  sworn,  by  the  solicitor  to  Mrs.  Hatton,  on  the  2d  of  January 
1835.  Reference  being  made  to  it  in  the  course  of  the  argument  partly 
reported  above,  it  was  objected  that  the  affidavit  came  too  late,  and  ought 
not  to  be  received.  Littledale  J.  On  the  plea  side  of  the  Court,  parties 
shewing  cause  against  a  rule  are  at  liberty  to  file  fresh  affidavits  every  time 
the  rule  is  enlarged.  [The  officers  of  the  Court  stated  that  it  was  so  on 
the  plea  side,  though  not  on  the  crown  side.]  Patteson  J.  Mrs.  Hatton 
is  an  adverse  party  to  the  mortgagor  upon  this  rule,  and  the  affidavit 
is  put  in  on  her  behalf. 

It  was  part  of  the  rule  of  enlargement  made  in  this  case  in  Michaelmas 
term  1834,  "that  the  affidavits  which  parties  intend  to  read  at  the  time  of 
shewing  cause,  be  filed  one  week  before  the  next  term." 

upon 
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upon  it  are  omitted.  At  all  events  the  inquisition  can- 
not be  disputed  in  the  present  form  of  proceeding. 
This  is  an  attempt  by  the  mortgagor  to  try  the  debtor's 
title  to  the  lands  in  a  summary  way.  He,  as  a  third 
person,  has  no  right  to  interpose.  Nor  is  he,  in  fact, 
prejudiced.  As  to  legal  rights,  the  elegit  only  puts  the 
judgment  creditor  into  the  situation  in  which  the  defend- 
ant was  before,  according  to  the  observation  of  Gibbs 
C.  J.  in  his  judgment  in  Rogers  v.  Pitcher  [a) ;  and  all 
the  present  equities  between  the  mortgagor  and  mort- 
gagee will  still  subsist.  The  finding  upon  this  inquisi- 
tion has  been,  that  the  defendant  held  and  v/as  possessed 
of  the  term.  The  Court  is  asked  to  decide  summarily 
that  such  finding  is,  in  point  of  fact,  untrue ;  and  that 
at  the  instance  of  a  party  who  may  be  called  a  stranger. 
No  authority  can  be  shewn  for  such  a  course. 

Sir  J".  Campbell^  Attorney-General,  and  Hoggins^ 
contra.  The  mortgagor  and  Mrs.  Hatton  are  entitled 
to  contend  that  an  interest  such  as  this,  in  a  mortgage 
term,  cannot  be  taken  under  an  elegit.  \_Patteson  J. 
This  cannot  be  any  thing  more  than  the  case  of  a  sheriff 
seizing  goods  of  A,^  under  an  execution  against  B.  Has 
the  Court  ever  proceeded  summarily  upon  such  a  ques- 
tion as  that?]  In  Harris  v.  Booker  {b),  on  elegit  sued 
out  against  the  landlord,  he  was  found  to  be  seised  for 
life  of  lands  which  were  in  the  occupation  of  a  tenant; 
the  latter  refused  to  pay  rent,  and  defended  himself  in  an 
action  for  use  and  occupation  brought  by  the  tenant  by 
elegit,  on  the  ground  that  the  landlord  had  no  legal  in- 
terest in  the  premises ;  and  Best  C.  J.,  in  giving  judgment, 


1835, 


Cooper 
against 
Gardner* 


(a)  6  Taunt.  206",  207. 

P  3 


{b)  4  Bing.  96. 

said : 
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1835.  said:  "  It  is  clear,  in  the  present  case,  that  the  plaintiflP 
^^^^  was  not  entitled  to  the  possession  of  the  land,  as  against 
against       the  landlord  Cresswell ;  and  if  so,  he  could  have  no 

Gardner. 

claim  against  the  tenant.  The  inquisition  certainly  found 
that  Cfrsstvell  was  seised  of  the  land ;  but  a  stranger  to 
the  inquisition  was  not  bound  to  traverse  it :  he  might  dis- 
pute its  correctness  in  any  other  way."  [Lord  Denman 
C.  J.  We  think  it  ought  to  be  shewn  by  some  direct  au- 
thority that  the  Court  has  ever  taken  the  course  now  sug- 
gested.] No  authority  has  been  found ;  but  there  are 
many  analogous  instances  in  which  the  Court  will  inter- 
fere to  relieve  the  subject  where  an  excess  of  jurisdiction 
has  been  committed ;  as,  for  instance,  in  setting  aside 
orders  of  justices.  iLittledale  J,  There  the  orders  are 
brought  before  the  Court  by  certiorari.]  The  inquisi- 
tion here  is  on  the  files  of  the  Court.  [Lord  Denman 
C.  J.  Setting  aside  orders  of  justices  is  an  exercise  of 
the  ancient  jurisdiction  of  the  Court.  Here  we  are 
called  upon  to  do  that  which  properly  belongs  to  others. 
Patteson  J,  When  orders  are  brought  up  by  certiorari, 
the  Court  does  not  enquire  into  matter  not  appearing 
upon  the  orders  themselves.]  Affidavits  have  been 
allowed,  to  shew  that  the  orders  were  made  without 
jurisdiction  :  Rex  v.  The  Justices  of  the  West  Riding  («), 
Rex  V.  The  Justices  of  Somersetshire  (b).  Here  is  an 
excess  of  jurisdiction,  and  an  abuse  of  the  process  of 
the  Court. 


Lord  Denman  C.  J.  It  is  not  an  excess  of  juris- 
diction that  is  alleged,  but  a  mistake  on  the  merits. 
That  cannot  be  gone  into  in  the  manner  proposed. 


(a)  5  T.  R.  629. 


(6)  5B.  ^  C.  816. 

The 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


215 


The  interpleader  act,  in  all  the  extent  of  equitable  juris-  1835. 
diction  which  it  introduces,  does  not  give  such  an 

°  Cooper, 

authority  as  this.    It  is  said  that  the  process  of  the  against 

Gardner. 

Court  has  been  abused :  but  no  fraud  is  complained  of. 
The  rule  must  be  discharged. 

LiTTLEDALE  and  Patteson  Js.  concurred. 

Coleridge  J.  As  the  case  is  put  on  behalf  of  the 
mortgagor,  there  is  only  a  false  finding,  by  which  he 
need  not  be  bound. 

Rule  discharged. 


'      UdALL  aminSt  NeLSONo  Thursday, 

®  Mai/  7th. 

^   F.  JONES  moved  for  the  discharge  of  the  de-  The  Court  will 

fendant  out  of  custody,  under  the  following  cir-  defendanrout* 

cumstances.  The  defendant,  being  indebted  to  the  mesne^process, 
plaintiff,  and  unable  to  pay  immediately,   told  the 

plaintiff  (as  he  now  swore  the  fact  was)  that  he,  the  ^^^^.^^  , 

*^  ^  against  good 

defendant,  had  money  coming  to  him  through  the  hands  faith.  As 

,  .  .  .  where  the 

of  Messrs.  Laidlaw  and  Harding^  writers  to  the  signet  plaintiff  agreed 

to  accept  pay- 
in  Edifiburgh,  and  would  pay  the  debt  out  of  such  ment  of  his 

money   if  the  plaintiff  would  give  him   time.    The  ments,Vndr 

plaintiff  consented,  and  on  the  20th  of  April  last  wrote  "^^t'^o^*  ^"'"'^^^ 

and  signed  this  memorandum :  "  To  Messieurs  Laidlaw 

and  Harding,    Gentlemen,  I  have  seen  Mr.  Nelso?2,  ^^^^^"^  ^"^ 

°  stalraent 

upon  whom  I  hold  a  bill  for  271.,  and  he  proposes  to  was  due. 
pay  me  the  amount  by  instalments  of  5L  each  per 
month,  to  which  I  agree,  the  first  instalment  to  be  the 
4th  Mflj/  1835,  and  on  the  fourth  of  each  month  follow- 
P  4  ing» 


communica- 
tion, arrested 
the  defendant 
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1835.      ing.    James  Udall"    On  the  30th  of  the  same  month 

jj^^^^       of  April,  the  plaintiff,  without  any  notice  or  intimation 

against  to  the  defendant,  or  any  request  of  payment,  arrested 
Nelson.         ^  ^        x  i  ^ 

him  for  the  27^  The  defendant,  on  the  4th  of  May, 
tendered  5/.,  which  the  Plaintiff's  attorney  refused  to 
accept.  \_The  Court  [a)  asked  if  there  were  any  instance 
of  a  party  having  been  discharged  out  of  custody  on 
the  ground  of  an  arrest  having  been  made  contrary  to 
good  faith  ?]  Proceedings  on  a  bail  bond  would  be 
set  aside  upon  that  ground.  \_Littledale  J.  The  Court 
exercises  a  general  summary  jurisdiction  over  bail- 
bonds  (^)]. 

Per  curiam.  The  rule  cannot  be  granted. 

Rule  refused  {c), 

(a)  TiOxA.  Derbman  C.  X,  Littledale,  Patteson,  and  Coleridge  Js. 

(b)  See  St.  4  Ann.  c.  16.  s.  20. 

(c)  As  to  the  control  which  the  Courts  will  exercise  over  the  right  of 
holding  to  bail,  see  Chambers  v.  JBernasconi,  6  Bing.  498.,  judgment  of 
Tindal  C.  J.,  and  the  cases  there  cited;  Burton  v.  Haworth,  ^B.  ^  Ad> 
462.  ;  Anon.  Lojfft,  546, 
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The  King  against  The  Company  of  Proprietors  ■^'^''^i^ 
of  the  Brecknock  and  Abergavenny  Canal 
Navigation. 

A RULE  nisi  was  obtained  for  a  mandamus  to  the  above-  By  an  act  es- 
tablishing a 

mentioned  company  to  construct  and  complete  the  canal  company, 

it  was  provided, 

railways,  bridges,  and  other  works  mentioned  in  a  notice  that  certain 
given  to  them  by  Richard  Summers  Harford  and  others,  mightcall u%n 
on  the  18th  of  October  1832.    The  application  was  Is^directeTin^' 
grounded  on  stat.  33  G.  3.  c.  96.,  ''for  making  and  execute  certain 
maintaining  a  navigable  canal  from  the  town  of  Breck-  ^^^^^^  com- 

°  °  municating 

node  to  the  Monmouthshire  canal,  near  the  town  of  Pon^  with  the  com- 
pany's canal 

typool,^^  &c.,  "and  for  making  and  maintaining  railways  and  railways; 
and  stone  roads  from  such  canal  to  several  iron-works  company  should 

•  rcfusG  for  six 

and  mines,"  &c.    By  that  statute  (sect.  I.)  the  company  months  after 
of  proprietors  was  incorporated  and  invested  with  certain  the  applicants 
powers  for  the  purposes  of  the  act,  and,  among  others,  ^jfe*  ptrfbrm 
with  that  of  making  railways  from  their  own  canal  to      works  in 

the  same  man- 
any  mines,  &c.  within  eight  miles :  and  by  sect.  96.,  it  ner  as  the  com- 
pany might 

was  further  enacted  as  follows  :  —  have  done 

"  That  if  the  owner  or  owners  of  any  manor,  estate,     An  applica- 

1     J  .  •  •  •       11  o        c,    c  '  •         tion  being  made 

or  lands  contammg  any  mmes,  &c.  ''  or  iron,  iron  j^e  company- 
stone,  lead,  coals,  or  other  minerals,  or  any  quarries,"  &c.  ^^^^^ 

answered  that 
they  would  do 

the  works  themselves ;  but  they  delayed  proceeding,  and,  on  remonstrance,  gave  as  a  rea- 
son, that  the  proposed  operation  would  interfere  with  the  property  of  other  parties,  who 
were  likely,  if  so  disturbed,  to  bring  an  action.  The  company  offered  nevertheless  to 
proceed  if  indemnified.  The  applicants,  in  answer,  stated  that  they  considered  the  excuse 
insufficient,  and  did  not  understand  how  they  could  be  expected  to  indemnify.  Six  months 
had  at  this  time  elapsed  since  the  original  application.  The  works  not  being  done,  a 
mandamus  was  applied  for : 

Held,  that  the  writ  could  not  issue,  it  not  appearing  from  the  above  facts  that,  after  the 
consent  given  by  the  company  to  execute  the  works,  there  had  been  any  express  demand 
and  refusal  of  performance,  or  any  conduct  on  the  company's  part  equivalent  to  such 
refusal. 

"  situate 
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1835.       "situate  and  lying  within  the  distance  of  eight  miles 
from  any  part  of  the  said  canal,"  &c.,  "  shall  deem  it 

The  King 

against       expedient  or  necessary  that  any  railways  or  stone  roads 

Xhe 

Brecknock  shall  be  made  over,"  &c.,  "  the  lands  or  grounds  of  any 
Abergavenny  Other  person  or  persons,  or  across  any  highway,"  &c., 
Confpany.  "  ^^^^  b^i^^g^s  should  be  erected  over  and  across 
any  rivers,  brooks,  or  watercourses,  for  the  purpose  of 
conveying  his,  her,  or  their  iron,  lead,  coals,"  &c.,  *^  or 
any  goods,  wares,  or  merchandises,  to  or  from  the  said 
canal,"  &c.,  "  hereinbefore  particularly  described ;  and 
if  the  said  company  of  proprietors  shall  refuse  to  make 
any  such  railway  or  waggon  road,  or  to  erect  any 
such  bridge,  in  virtue  of  the  powers  hereinbefore  given 
them  in  that  behalf,  for  the  space  of  six  months  after 
an  application  and  request  in  writing  shall  have  been 
made  to  them  for  that  purpose,  at  a  general  meeting 
or  assembly  to  be  held  as  hereinbefore  is  mentioned, 
by  the  person  or  persons  so  deeming  it  expedient," 
&c.,  then  it  shall  be  lawful  for  such  person  and  persons 
"  at  his  or  their  own  proper  costs  and  charges,  at 
any  time  after  the  expiration  of  such  three  (a)  calendar 
months,  without  the  consent  of  the  owner  or  owners 
of  such  lands  or  grounds,"  rivers,  brooks,  or  water- 
courses, to  make  any  such  railways  or  waggonways, 
or  to  erect  any  such  bridge  or  bridges  as  shall  be  deemed 
expedient  to  be  made  or  erected  as  aforesaid,  he  or 
they  first  paying  or  tendering  satisfaction  for  the  damages 
to  be  thereby  occasioned  to  any  such  lands,"  &c.,  in 
the  manner  pointed  out  by  the  act  in  the  case  of  lands 
taken  for  similar  purposes  by  the  company. 

When  the  canal  and  certain  of  the  railways  and  other 
works  had  been  completed,  Messrs.  Harford  and  Co., 

(a)  Sic. 

the 
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the  parties  making  the  present  application,  required  the  1835. 
company  by  a  notice  conformable  to  the  act,  delivered  " 

^     ^     ^  '  The  King 

to  them  at  a  meeting  of  proprietors  on  the  18th  of  against 

The 

October  1832,  to  make  certain  railways  and  erect  cer-  Brecknock 
tain  bridges  in  the  said  notice  particularly  described,  AbergIvknny 
to  communicate  with  certain  mines,  &c.  of  the  applicants,  company 
situate  within  eight  miles  of  the  canal ;  and  the  making 
of  which  railways  and  bridges  the  applicants,  as  they 
stated  in  the  notice,  deemed  expedient  and  necessary. 
And  the  company  were,  by  the  said  notice,  informed  that 
if  they  should  refuse  to  make  and  erect  the  same  for  the 
space  of  six  months  after  the  application,  the  applicants 
would  make  and  erect  them  at  their  own  cost  under  the 
powers  of  the  act.  The  company,  at  their  next  general 
meeting,  holden  in  April  1833  (a),  passed  the  following 
resolution  with  respect  to  that  part  of  the  notice  which  it 
was  now  sought  to  enforce  by  mandamus :  —  "  Resolved, 
that,  with  respect  to  the  first  application,  this  company 
have  determined  to  retain  and  to  exercise  their  par- 
liamentary powers,  and  for  that  purpose  the  clerk  is 
hereby  directed  to  make  the  necessary  application  to  the 
owners  and  occupiers  of  land  in  the  line  described  on 
Messrs.  Harfords^  plan."  A  copy  of  this  resolution 
was  sent  to  Messrs.  Harford  and  Co. 

The  resolution  not  being  carried  into  effect,  Messrs. 
Harford  and  Co.  caused  a  letter  to  be  written  upon 
the  subject  to  the  clerk  of  the  company,  and  were  in- 
formed by  him,  in  answer,  that  the  company  had  begun 
the  necessary  operations,  but  found  that  it  would  be 
necessary  to  cross  the  rail-road  of  the  Monmouthshire 
Canal  Company,  who  had  warned  them  against  tres- 

(a)  The  resolution  was  passed  a  little  more  "than  six  months  after  the 
notice,  and  this  circumstance  was  discussed  in  the  course  of  the  argu- 
ment, but  nothing  ultimately  turned  upon  it. 

passing, 
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1835.       passing,  and  who  had  already  brought  an  action  (still 
The  King     ^^epending)  against  Messrs.  Harford  and  Co.  for  crossing 
against       the  Same  rail-road  (a).  The  company  therefore  suggested 

The 

Brecknock     the  propriety  of  waiting  the  result  of  the  action,  before 
Abergavenny  any  further  Step  should  be  taken.    The  applicants,  in  a 
CooTpany.     second  letter,  denied  that  the  action  referred  to  could 
determine  any  thing  as  to  the  undertaking  now  in  ques- 
tion, and  urged  that  the  works  should  proceed.  The 
clerk  of  the  company  answered  as  follows  :  — 

"  We  understand  that  a  meeting  of  the  canal  com- 
mittee will  be  held  on  some  day  in  the  present  month, 
when  we  will  submit  to  them  the  correspondence  which 
has  recently  taken  place  between  us  on  this  business. 
The  nature  of  the  notice  given  by  the  Monmouthshire 
Canal  Company,  leads  us  to  think  that  the  instant  we 
commence  operations  at  the  PenmarJc  Colliery,  they  will 
institute  legal  proceedings  against  us.  We  therefore 
take  it  for  granted  that  your  clients  will  agree  to  in- 
demnify the  Brecknock  and  Abergavenni/  Canal  Com- 
pany in  respect  to  all  the  consequences  of  those  oper- 
ations." 

To  this  letter  the  agent  of  Messrs.  Harford  and  Co. 
replied,  on  the  3d  of  Septemher  1833  :  —  "  We  cannot 
admit  that  the  notice  or  apprehension  of  legal  proceed- 
ings from  the  Monmouthshire  Canal  Company,  to  which 
you  refer,  at  all  justifies  the  delay  on  the  part  of  your 
clients  complained  of  in  our  former  letter,  nor  do  we 
understand  upon  what  principle  Messrs.  Harfords  and 
Co.  can  be  expected  to  indemnify  the  Company  of  pro- 
prietors of  the  Brecknock  and  Abergavenny  Canal  Navi- 
gation in  the  exercise  by  that  company,  for  their  own 

(a)  See  as  to  this,   The  Monmouthshire  Canal  Company  v.  Harford, 
5  Tyr,  68.    1  Cro.  ilf.  (|(-  J2.  614. 

benefit, 
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benefit,  and  by  their  own  election,  of  the  powers  con-  1835. 
ferred  upon  them  by  their  act  of  parliament."    The     ^,  ~ 

I  ^  Xhe  King 

works  were  not  proceeded  with.   In  Trinity  term,  1834,  agdmt 
the  rule  nisi  was  obtained  for  a  mandamus.  Brecknock 

and 
Abergavenny 

Sir  John  Campbell,  Attorney-General,  and  E.  V,PVil-  Company. 
Hams  (with  whom  was  C.  Powell),  now  shewed  cause, 
and  contended  that  the  company  were  not  obliged,  nor 
clearly  authorized  by  the  act,  to  cross  the  Monmouthshire 
Canal  Company's  railway.  As  to  the  resolution  passed 
upon  Messrs.  Harford  and  Co.'s  application,  it  may  be 
said  on  the  other  side  that,  by  passing  such  a  vote,  the 
Brecknock  and  Abergavenny  Canal  Company  have  pre- 
cluded the  applicants  from  making  the  proposed  rail- 
ways themselves,  the  act  only  empowering  parties  to 
take  such  a  course  upon  refusal  of  the  company  to  do 
the  works  required.  But  if  that  be  so,  the  proper  mode 
of  trying  what  injury  has  been  sustained  would  be  by 
an  action  on  the  case.  And  the  company  are  willing 
to  execute  the  works  on  receiving  an  indemnity,  or  to 
give  a  refusal,  if  that  is  necessary,  to  enable  the  parties  to 
proceed  for  themselves. 

Maule,  contra.  The  company  have  endeavoured  to 
evade  the  rights  given  by  tiiis  statute  to  the  applicants. 
At  the  end  of  six  months  from  the  notice,  they  were 
bound  either  to  give  a  refusal  or  to  perform  the  works. 
There  has  been  no  refusal,  but  the  company  have 
declared  that  they  would  exercise  their  parliamentary 
powers.  [Lord  Denman  C.  J.  That,  with  reference 
to  the  request,  is  saying  that  they  will  do  the  works. 
Patteson  J.  You  would  compare  the  case  to  that  of  a 
company  empowered  to  compel  a  sale  of  houses  for  the 

purposes 
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J 835.       purposes  of  an  act,  after  having  given  certain  notices: 
TiT"]^       the  company,  having  given  the  notices,  cannot  retract, 
against       but  may  be  obliged  by  mandamus  to  complete  the  pur- 

The 

Brecknock    chase  («).]    The  cases  are  similar.    [^Coleridge  J.  Sup- 
Abergavenny  posing  that  the  company  have  lost  their  right  of  elec- 
Co^pany.  ouglit  not  you,  for  the  purpose  of  obtaining  a 

mandamus,  to  shew  that  you  have  applied  to  them,  since 
the  passing  of  the  resolution,  to  do  these  works,  and 
that,  on  such  application,  they  have  refused  ?]  If  they 
were  bound  to  perform  the  works  at  all,  they  were 
bound  to  do  it  within  a  reasonable  time  after  the  reso- 
lution. When  they  passed  it,  the  duty  was  thrown  upon 
them.  Harford  and  Co.  had  then  a  vested  right  to 
the  performance  of  the  works  by  the  company.  Their 
assent  had  put  it  out  of  the  power  of  Harford  and 
Co.  to  act  for  themselves.  It  is  true,  they  now  offer  to 
give  a  refusal,  but  that  must  be  on  a  fresh  application 
under  the  statute ;  and  the  applicants  have  now  lost 
two  years. 

Lord  Denman  C.  J.  This  case  must  go  off  upon  a 
point  not  bearing  on  the  merits.  The  parties  making 
the  application  do  not  state  anything,  subsequent  to  the 
resolution  in  1833,  which  carries  the  refusal  of  per- 
formance farther  than  a  demand  of  indemnity  for  the 
company  in  case  of  their  doing  the  works.  We  cannot 
grant  a  mandamus  unless  there  has  been  a  direct  re- 
fusal ;  and  here,  I  think,  there  has  not.  It  is  not  indeed 
necessary  that  the  word  "  refuse,"  or  any  equivalent  to 
it,  should  be  used ;  but  there  should  be  enough  to  shew 
that  the  party  withholds  compliance,  and  distinctly 

(a)  Bex  V.  The  Hungerford  Market  Company/,  {Ex  parte  Davies)  4  B. 
^  Ad.  327. 

determines 
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determines  not  to  do  what  is  required.    The  question  1835. 

is,  as  in  a  case  which  was  lately  before  us  respecting  ^^^^^ 

payment  of  taxes  (a),  whether  the  party  had  done  what  against 

the  Court  distinctly  sees  to  be  equivalent  to  a  refusal.  Brecknock 

Here  I  cannot  perceive  that  in  the  correspondence  Abergavenny 

Canal 

and  conduct  of  the  company.  Their  answer  to  the  Company, 
last  application  is,  that  they  are  ready  to  do  the  works, 
if  indemnified.  That  leaves  the  case  short  of  the  point 
to  which  it  would  have  been  brought  if  such  an  ap- 
plication had  been  made  that  any  non-performance 
afterwards  must  have  amounted  to  a  refusal.  Messrs. 
Harford  and  Co.  might  have  said,  "  we  desire  a  direct 
answer,  and  your  not  giving  it  will  be  considered  a 
refusal."  A  direct  application  would  probably  have 
led  to  a  direct  denial ;  and  that,  or  something  equiva- 
lent, should  have  taken  place,  to  furnish  ground  for 
a  mandamus. 


LiTTLEDALE  J.  I  am  of  the  same  opinion.  It  is 
not  necessary  that  there  should  have  been  a  refusal  in  so 
many  words ;  but  here  the  Company  only  answered  the 
application  by  requiring  an  indemnity.  There  should, 
after  that,  have  been  a  formal  and  distinct  demand,  to 
warrant  this  motion. 


Patteson  J.  I  am  sorry  that  the  case  should  go  off 
on  this  point ;  but  the  Canal  company  had  at  one  time 
agreed  to  perform  the  works,  and  nothing  is  shewn 
which  amounts  to  an  express  rescinding  of  that  consent. 
When  Harford  and  Co.  declined  indemnifying,  they 
should  have  followed  that  up  by  a  direct  application  to 
have  the  works  done. 

(a)  Rex  V.  Ford,  2  A.  ^  E,  588. 

Coleridge 
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1835.  Coleridge  J.    A  mandamus  ought  not  to  be  moved 

~      for  unless  the  party  alleojed  to  be  in  fliult  has  known 

The  King  r      .  o 

against       distinctly  what  he  was  required  to  do,  so  as  to  exercise 

The 

BuECKNocK    an  option  whether  he  would  do  it  or  not.    In  this  case 
Abergavenny  it  is  not  even  clear  that  the  Company  knew,  after  the 
Company.     refusal  of  indemnity,  whether  Harford  and  Co.  had  not 
given  up  their  demand. 

Rule  discharged  (a), 

(a)  See  Rex  v.  The  Trustees  'of  the  Northleach  and  Witney  Roads,  5  B, 
4;  Ad.  978. 


Saturday, 
May  9th. 

An  attorney 
who,  after 
being  exa- 
mined, sworn, 
and  admitted, 
neglects  for  a 
year  to  take  out 
his  certificate, 
is  not  an  un- 
qualified person 
within  Stat. 
22  G.  2.  c.  46. 
s.  11.  ;  and,  if 
he  practise, 
without  being 
re-admitted,  in 
the  name  of 
another  at- 
torney, he  is 
not,  therefore, 
liable  to  im- 
prisonment, 
nor  the  other 
attorney  to  be 
struck  off  the 
roll,  under  that 
statute ;  though 
the  latter  would 
be  punishable 
under  the 
general  juris- 
diction of  the 
Court. 


In  the  Matter  of  Hodgson  and  Ross. 

RAINES  had  obtained  two  rules  in  Hilary  term  last, 
calling  upon  Hodgson  to  shew  cause  why  he  should 
not  be  committed  to  the  prison  of  this  Court  for  a  period 
not  exceeding  one  year,  and  upon  Ross,  an  attorney  of 
this  Court,  to  shew  cause  why  he  should  not  be  struck 
off  the  roll.  The  application  was  grounded  on  stat. 
22  G.  2.  c.  46.  s.  ll.(fl).    Hodgson  hsid  been  admitted 

an 

(a)  Stat.  22  G.  2.  c.  46.  5.  11.  "  And  whereas  divers  persons  who  are 
not  examined,  sworn,  or  admitted  to  act  as  attornies  or  solicitors  in  any 
court  of  law  or  equity,  do,  in  conjunction  with,  or  by  the  assistance  or 
connivance  of  certain  sworn  attornies  and  solicitors,  and  by  various  subtle 
contrivances,  intrude  themselves  into,  and  act  and  practise  in  the  oflSce 
and  business  of  attornies  and  solicitors,  to  the  great  prejudice,"  &c.  "  be 
it  therefore  enacted,  that  from  and  after,"  29th  September  114^9,  "if  any 
sworn  attorney  or  solicitor  shall  act  as  agent  for  any  person  or  persons, 
not  duly  qualified  to  act  as  an  attorney  or  solicitor  as  aforesaid,  or  permit 
or  suffer  his  name  to  be  any  ways  made  use  of  upon  the  account,  or  for 
the  profit  of  any  unqualified  person  or  persons,  or  send  any  process  to 
such  unqualified  person  or  persons,  thereby  to  enable  him  or  them  to 
appear,  act,  or  practise  in  any  respect  as  an  attorney  or  solicitor,  knowing 
him  not  to  be  duly  qualified  as  aforesaid,  and  complaint  shall  be  made 

thereof 
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an  attorney  of  this  Court  in  1827,  and  practised  at  1835. 
Gisburne,  in  Yorkshire,  till  the  year  commencin<T  in  ,  ,~~ 

'  .        .  .  In  the  Matter  of 

November  1830;  when,  being  in  embarrassed  circum-   Hodgson  and 

Ross. 

Stances,  he  did  not  take  out  his  certificate.  He  re- 
mained uncertificated  for  more  than  a  year ;  and  since 
then,  according  to  the  affidavits  in  support  of  the  rule, 
he  had  practised  in  the  name  of  Ross.  In  answer,  affi- 
davits were  filed  in  which  these  facts  were  explained  or 
denied;  and,  on  shewing  cause,  it  was  contended  that 
the  facts  were  not  such  as  could  warrant  the  application, 
even  supposing  the  statute  to  include  the  case  of  an  at- 
torney who  had  omitted  to  take  out  his  certificate.  So 
much  only  of  the  facts  and  arguments  is  here  reported 
as  relates  to  the  construction  of  the  statute. 

Sir  Gregory  Lewin  for  Hodgson,  and  F,  V.  Lee  for 
Ross,  now  shewed  cause.  The  present  is  not  a  case  within 
this  section  of  the  act,  the  object  of  which  was  to  protect 
the  public  from  the  ignorance  of  unqualified  persons, 
such  as  have  not  been  examined  (as  directed  by  stat. 
2  G.  2.  c,  23.  s.  6.)}  sworn,  and  admitted.  The  renewal 
of  the  certificate  is  merely  a  fiscal  regulation.  The 
enactments  providing  for  the  fitness  of  the  attorney 
belong  to  a  different  class  of  regulations,  and  are  en- 


thereof  in  a  summary  way  to  the  court  from  whence  any  such  process  did 
issue,  and  proof  made  thereof,  upon  oath,  to  the  satisfaction  of  the  court, 
that  such  sworn  attorney  or  solicitor  hath  offended  therein  as  aforesaid, 
then,  and  in  such  case,  every  such  attorney  or  solicitor  so  offending  shall 
be  struck  off  the  roll,  and  for  ever  after  disabled  from  practising  as  an 
attorney  or  solicitor;  and  in  that  case,  and  upon  such  complaint  and 
proof  made  as  aforesaid,  it  shall  and  may  be  lawful  to  and  for  the  said 
court  to  commit  such  unqualified  person,  so  acting  or  practising  as  afore- 
said, to  the  prison  of  the  said  court,  for  any  time  not  exceeding  one 
year." 

Vol.  hi.  Q  forced 
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1835.       forced  by  different  penalties,  as  under  stat.  3  Ja,  1.  c,  7., 
„  and  stat.  2  G.  2.  c.  23.,  which  are  continued  by  later  acts. 

In  the  Matter  of  '' 

Hodgson  and   \Coleridge  J.  You  Say  that,  if  a  person  be  off  the  rolls 

Ross. 

for  want  of  renewing  his  certificate,  he  still  retains  a  qua- 
lification, though  it  is  suspended.  Lord  Denman  C.  J. 
The  words  are,  not  duly  qualified  to  act  *'as  aforesaid."] 
That  means,  qualified  by  having  been  examined,  sworn, 
and  admitted.  No  case  has  occurred  of  applying  this 
section  to  attorneys  who  have  once  been  on  the  rolls. 
In  Re  Palmer  («),  In  Re  Clark  (b),  In  Re  Jacho?i  and 
Wood  {c),  Ex  parte  Whatton  {d),  In  Re  King  and  Tred- 
well  {e),  were  all  cases  in  which  the  unqualified  party 
had  never  been  an  attorney  at  all.  \_Patteson  J.  Stat. 
37  G.  3.  c.  90.  s.  31.,  makes  the  admission  of  attorneys, 
who  neglect  to  renew  their  certificate,  "  null  and  void." 
Therefore  it  will  be  said  that  Hodgson  practised  without 
being  admitted.]  The  first  statute  which  required  a 
certificate  was  stat.  25  G.  3.  c,  80.  Till  that  act  passed, 
there  could  of  course  be  no  attempt  to  apply  stat. 
22  G.  2.  c,  46.  5.  1  ] .  to  the  case  of  a  party  practising 
without  a  certificate.  Then  how  can  stat.  25  G.  3.  c,  80., 
or  stat.  37  G.  3.  c.  90.,  bring  such  a  party  within  the 
previous  act  ?  The  qualification  referred  to  in  stat. 
22  G.  2.  c.  46.  5.11.  could  not  possibly  mean  such  a 
qualification  as  was  thereafter  to  be  created;  and  the 
later  acts  contain  nothing  connecting  them  with  the 
penalties  of  the  preceding  act. 

Baines  contra.    The  case  falls  within  the  plain  words 
of  the  section.    The  admission  is  null  and  void  by  stat. 

(a)  2  A.^E.  686.    S.  C.  1  Harr.  55.      (b)  SD.  ^  R.  260. 
(c)  1  B,  4-  C.  270.  (rf)  5B.  ^  Aid.  824. 

(c)  1  A.  4:  E.  560. 

37  G.  3. 
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37  G.  3.     90.  5.3].    The  party,  therefore,  is  as  if  he  1835. 
had  never  been  admitted.    Then  stat.  22  G.  2.  c.  46.  ' 

In  the  Matter  of 

s.  11.  inflicts  the  punishment  upon  persons  who  practise   Hodgson  and 

Ross. 

without  possessing  the  qualification  of  admission.  The 
penahies  in  the  twelfth  section  of  that  act  were  enforced 
in  a  case  where  the  party  had  not  renewed  his  certifi- 
cate, in  Slacic  v.  Wilkins  (a) ;  yet  the  preamble  of  that 
section  refers  much  more  distinctly  to  the  danger  of 
unskilfulness,  than  that  of  the  eleventh  section.  [Lord 
Denman  C.  J.  The  twelfth  section  contains  the  words — 
"  unless  such  person  shall  continue  so  entered  upon  the 
roll."  There  is  no  such  expression  in  the  eleventh.] 
Lord  Lyndhurst  referred  expressly  to  the  admission  and 
inrolment  being  null  and  void,  under  the  act  of  37  G.  3. 

Lord  Denman  C.  J.  This  rule  must  be  discharged. 
The  conduct  of  the  party  is  not  the  conduct  contemplated 
in  the  eleventh  section  of  stat.  22  G.  2.  c.  46.  The  object 
of  that  section,  and  of  previous  enactments  on  the  same 
matter,  was  to  prevent  unqualified  persons  from  acting. 
The  qualification  "  as  aforesaid,"  is  the  having  been 
examined,  sworn,  and  admitted.  Then  any  attorney 
who  knowingly  acts  for  a  person  not  so  qualified  incurs  the 
penalty.  The  qualification  includes  all  the  three  things, 
examination,  swearing,  and  admission.  This  gives  rise 
to  an  argument  founded  on  stat.  37  G.  3.  c,  90.  s,  31., 
which  makes  the  admission  null  and  void  where  the 
certificate  has  not  been  renewed.  The  strength  of  the 
argument  in  favour  of  the  rule  rests  upon  this;  and  cer- 
tainly a  fair  doubt  does  arise  upon  the  word  "  admis- 
sion." Yet,  looking  at  the  intent  of  stat.  22  G.  2.  c.  46., 


(a)  1  Cr.  ^  M.  23.    S.  C.  3  T^rwh.  158. 
Q  2 


which 
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Ross. 


1 835.      which  was  to  secure  skill  and  knowledge  on  the  part  of  the 
"    „  attorney  employed,  and  recollecting  that  a  punishment 

IntheMatterof  ..         .  .  . 

Hodgson  and  is  imposed  for  practising  without  qualification,  we  must,  I 
think,  control  the  sense  of  the  word  admission."  The 
object  of  Stat.  37  G.  3.  c.  90,  was  to  secure  the  payment 
of  the  stamp  duty ;  and,  although  the  thirty-first  section 
declares  the  admission  null  and  void,  yet  we  cannot 
import  that  enactment  into  the  preceding  statute,  so  as 
to  make  the  party  subject  to  the  punishment  imposed 
on  practising  without  being  admitted.  We  are  referred 
to  the  interpretation  which  the  Court  of  Exchequer  has 
put  upon  the  twelfth  section  of  stat.  22  G.  2.  c,  46.,  in 
Slack  V.  WilJcins  [a).  That  case  was,  I  think,  very  pro- 
perly decided ;  for  the  twelfth  section  imposes  the  pe- 
nalty on  the  person  acting,  "  unless  such  person  shall 
continue  so  entered  upon  the  roll;"  and  the  enrolment 
there  was  set  aside  by  the  thirty-first  section  of  stat. 
37  G.  3.  c.  90.  But  in  the  eleventh  section  of  stat. 
22  G.  2.  c.  46.,  no  such  expression  occurs  as  that  in 
the  twelfth ;  under  the  eleventh,  we  have  merely  to  look 
to  the  three  qualifications.  At  the  same  time,  I  wish  to 
say  that  it  does  not  follow  that,  if  an  attorney  once 
examined,  sworn,  and  admitted,  be  off  the  roll,  another 
person  can  act  for  him,  without  being  subject  to  the 
authority  of  this  Court.  An  officer  of  the  Court  would 
be  made  answerable  for  so  acting,  and  so  perhaps  would 
any  party.  But  our  general  power  does  not  warrant 
our  acceding  to  the  present  application. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
object  of  the  eleventh  section  of  stat.  22  G.  2.  c,  46.  is 
pointed  out  by  the  preamble,  which  adverts  to  the 

(o)  1  Cr.  ^  M.  23.    S.  C.  3  Tj/rwh..  158. 

practising 
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practising  of  persons  not  examined,  sworn,  or  admitted,  1835. 
bv  the  assistance  and  connivance  of  sworn  attorneys  and  ^ 

^  ^     ^  In  the  Matter  of 

solicitors,  "  to  the  great  prejudice  and  loss  of  many  of  Hodgson  and 

Koss. 

his  Majesty's  subjects,  and  the  scandal  of  the  profession 
of  the  law."  The  object  was  to  prevent  persons  who 
were  not  regularly  qualified  "  as  aforesaid  "  from  practis- 
ing in  the  names  of  regular  attorneys.  Now  Hodgson 
was  duly  admitted  ;  and  there  was  therefore  one  time  at 
which  he  was  not  within  this  section,  as  an  unqualified 
person.  Then  the  subsequent  statute,  37  G.  3,  c.  90. 
s.  3L,  declares  that,  if  the  certificate  be  not  properly  re- 
newed, the  admission  shall  be  "  from  thenceforth  null 
and  void."  The  object  of  that  statute  was  merely  the 
security  of  the  revenue.  Yet,  if  it  does,  in  effect,  operate 
on  the  provisions  of  the  former  act,  this  application  is 
well  founded.  But  it  seems  to  me  that  it  has  no  such 
effect.  Though  the  admission  be  null  and  void,  the 
party  is  not  unqualified  within  the  intent  of  sect.  U.  of  the 
former  act.  The  object  of  that  section  was  to  prevent 
the  indirect  practice  of  improper  persons;  the  later 
act  had  the  revenue  only  in  view.  Again,  by  stat. 
37  G.  3.  c.  90.  5.31.  provision  is  made  for  readmiiting 
attorneys  who  have  failed  to  renew  their  certificate;  and 
yet  the  original  admission  was,  under  the  same  act, 
null  and  void.  But  an  attorney  who  allows  an  unqua- 
lified person,  within  the  meaning  of  stat.  22  G.  2.  c.  46. 
s.  11.,  to  practise  in  his  name,  is  for  ever  after  disabled 
from  practising,  and  incapable  of  read  mission.  I  think, 
therefore,  that  this  section  does  not  apply.  If,  indeed, 
we  found  that  an  attorney  knowingly  allowed  an  uncer- 
tificated person  to  practise  in  his  name,  we  might,  by 
our  general  power,  strike  him  off  the  rolls,  and,  in  some 
way  or  other,  punish  the  other  party  also.     But  this 

Q  3^  is 
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is  not  a  case  within  the  provisions  of  the  act,  although,  sup- 
posing the  offence  to  be  made  out,  Ross  would  be  liable 

In  the  Matter  of  ^        »  n^,  , 

Hodgson  and  under  our  general  jurisdiction.  The  rule  must,  there- 
fore, be  discharged ;  but,  under  the  particular  circum- 
stances, it  ought  to  be  discharged  without  costs. 


Patteson  J.  I  confess  that  it  is  very  difficult  to  dis- 
tinguish this  case  from  that  of  a  person  struck  off  the 
rolls  for  misconduct ;  and  whether  a  person  so  struck 
off  would  be  within  stat.  22  G.  2.  c.  46.  5.  11.  is  difficult 
to  say.    The  object  of  this  section  was  not  revenue, 
but  the  prevention  of  persons,  not  qualified  by  examina- 
tion, swearing,  "or"  admission,  from  practising  in  the 
names  of  others.    The  being  examined  and  sworn  is 
one  part  of  the  qualification.    In  default  of  such  qua- 
lification the  attorney  acting  for,  or  lending  his  name 
to,  the  unqualified  party,  is  to  be  struck  off  the  roll, 
and  no  discretion  is  given  to  the  Court.    The  un- 
qualified person  is  to  be  committed  to  prison.  Hodg- 
son had  been  examined,  sworn,  and  admitted.    But  his 
admission  has  become  null  and  void  by  his  not  having 
renewed  his  certificate.     It  is  not  disputed  that  he 
might  be  readmitted  without  being  again  examined  or 
sworn:  the  readmission  always,  in  such  cases,  takes 
place  by  rule  of  Court  without  the  personal  appearance 
of  the  defendant,  and  no  examination  is  gone  through. 
The  provision  of  37  G.  3.  c.  90.,  under  which  the  ad- 
mission is  avoided,  subject  to  readmission,  is  merely 
a  statutory  regulation  in  favour  of  the  revenue.  It 
seems  to  me,  therefore,  that  .the  avoidance  which  it 
creates  does  not  bring  a  party  within  stat.  22  G.  2. 
c.  46.  s.  11.    But  I  cannot  say,  generally,  that  a  party 
once  admitted,  and  struck  off  the  rolls  for  misconduct, 

would 
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would  not  be  within  that  section:  perhaps,  in  such  a  1835. 
case,  the  previous  admission  miojht  be  void  for  all  pur-  , 

'         ^  ...  In  the  Matter  of 

poses.    I  should  be  sorry  that  this  decision  should   Hodgson  and 

Ross. 

encourage  attorneys  to  practise  tor  persons  not  on  the 
rolls :  there  are  many  ways  in  which  such  a  practice 
might  be  punished. 

Coleridge  J.    The  facts  alleged  in  support  of  this 
application  are,  that  Hodgson  had  not  renewed  his 
certificate,  and  was  allowed  by  Ross  to  practise  in  his 
name;  and  we  are  called  on  to  say  whether  we  can 
apply  to  such  a  case  the  provisions  of  an  act  passed 
with  a  totally  different  object — -the  exclusion  of  persons 
who  were  not  qualified.    The  question  is,  whether  the 
enactment  of  stat.  37  G.  3.  c.  90.  5.31.,  making  void 
the  admission,  renders  the  person  "  unqualified  "  under 
stat.  11  G.  2.  c.  46.  s.  11.,  the  latter,  too,  being  a  penal 
act,  and  compelling  the  Court,  without  any  discretion, 
to  strike  off  the  rolls  the  attorney  offending  under 
that  clause.    Before  applying  that  act,  we  ought  to  be 
very  sure  that  the  case  is  within  it.    I  look  at  the 
preamble  of  the  eleventh  section.    (His  Lordship  here 
read  the  first  part  of  the  section.)    It  is  quite  obvious 
that  the  persons  intended  are  those  who  have  not  gone 
through  the  examination  :  all  the  terms  obviously  re- 
gard persons  unqualified  to  practise,  de  facto.  Then 
comes  the  enactment    (His  Lordship  then  read  the 
enacting  part.)    It  seems  to  me  too  much  to  say  that 
this  person,  who  has  been  examined,  sworn,  and  ad- 
mitted, is  unqualified.    The  words  "  null  and  void," 
which  are  used  in  the  subsequent  statute,  must  have 
a  limited  sense  given  to  them.    For,  after  the  penalty 
is  paid,  the  party  is  readmitted  without  being  examined, 

Q  4>  and, 
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1S35.  and,  I  believe^  without  being  sworn.    We  should  be 

■    ^  carryino[  a  penal  act  much  too  far  if  we  were  to  say  that 

In  the  Matter  of  J     &      r  j 

Hodgson  and  sUch  SL  CaSC  WaS  within  it. 
Ross. 

Rule  discharged,  without  costs. 


Saturday,       KiTCHENER  and  0th crs,  ilssignees  of  Dean,  a 


Mai/  9th 


Bankrupt,  against  Power. 


Under  the       '^^ROVER  for  bacoH  and  lard.    The  declaration  con- 
Bankrupt  Act,    JL     ^  ^  ^ 
6  G.  4.  c.  16.         tained  two  counts, — one  stating  the  possession  to  have 

poSionrtaken  ^^^^  in  the  bankrupt  before,  the  other  in  the  assignees 

mSioner  a're"^"  ^^^er,  the  bankruptcy,  but  both  laying  the  conversion 

evidence  of  the  ^j^^  bankruptcy.    Plea,  the  general  issue.  Notice 

petitioning  ere-  r  '  o 

iitor'sdebt,      ^y^s  given  of  disputing  the  petitioning  creditor's  debt 

the  trading,  °  r        &  r  & 

and  the  act  of    and  the  act  of  bankruptcy.    On  the  trial  before  Lord 

bankruptcy,  in 

an  action  of      Deuman  C.  J.  at  the  sittings  in  London  after  Hilary 

trover  brought  i  •     •     »  i  p  i 

by  the  as-  term,  1834,  the  piaintins  case  was,  that  the  deiendant, 

tS"Saratio?  assuming  to  be  a  creditor  of  the  bankrupt,  and  knowing 

vaSoni^n  the  ^^"^  insolvent  circumstanccs,  had  fraudulently 

time  of  the  contracted  for  the  goods,  and  obtained  them  upon  the 

assignees  only,  o         '  r 

if  the  cause  of    express  terms  of  paying  for  them  in  cash,  but  with  the 

action  be  one  i  o 

for  which  the     intention  of  setting  off  the  price  against  his  own  demand. 

bankrupt  him-  .     ,  . 

self  might  have  And  it  was  Contended,  for  the  plaintiffs,  that  this  being 

^"^Forascer-  ^  fraud  upon  the  bankrupt,  and  no  contract,  he  might, 
l^not^he^casr  bankruptcy,  have  maintained  an  action  to 

sect"92^  the  I'GCover  the  goods  back ;  and,  consequently,  that  the 

criterion  is,  depositions  taken  before  the  commissioners  of  bankrupt 

whether  the 

bankruptcy  be    were  Conclusive  evidence  of  the  petitioning  creditor's 

only  a  formal  pit  /-^ 

step  in  the  evi-  debt  and   act  of  bankruptcy,  by  stat.  6  G.  4.  c.  16. 

dence,  or  whe- 
ther it  be  so  essentially  a  part  of  the  ground  of  action  that,  without  proof  of  it,  no  party 
could  recover  in  respect  of  the  alleged  cause. 

This  is  to  be  decided  by  the  Judge,  upon  the  opening  of  evidence  at  the  trial. 

5.  92. 
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s.  92.  (a).  On  the  other  hand  it  was  alleged  that,  as  the 
only  conversion  in  the  declaration  was  laid  to  have  taken 
place  after  the  bankruptcy,  this,  upon  the  face  of  the 
record,  appeared  not  to  be  an  action  which  the  bank- 
rupt could  have  maintained,  and,  therefore,  the  depo- 
sitions were  inadmissible.  The  Lord  Chief  Justice, 
upon  the  authority  of  Jones  v.  Fort  (Z>),  expressed  him- 
self of  this  opinion,  and  the  plaintiffs,  being  unable  to 
prove  their  case  without  the  depositions,  were  nonsuited. 
A  rule  nisi  was  obtained,  in  the  following  term,  for  a 
new  trial,  on  account  of  the  rejection  of  evidence.  In 
Hilary  term  last. 

Sir  jP.  PoUockf  Attorney-General,  shewed  cause  (c). 
The  evidence  was  not  admissible,  because  the  action 
was  not  one  which  the  bankrupt  could  have  maintained 
before  his  bankruptcy.  This  appears,  first  by  the  de- 
claration. The  first  count  states,  in  effect,  that  the 
goods  belonged  originally  to  the  bankrupt,  but  now 
belong  to  the  assignees  ;  and  that,  since  the  bankrUptCyj 
the  defendant  converted  them.  The  conversion  is  the 
gist  of  the  action.    The  second  count  does  not  allege 

(a)  6  G.  4.  c.  l6.  s.  92.,  "  And  be  it  enacted,  That  if  the  bankrupt 
shall  not  (if  he  was  within  the  United  Kingdom  at  the  issuing  of  the 
commission)  within  two  calendar  months  after  the  adjudication,  or  (if  he 
was  out  of  the  United  Kingdom)  within  twelve  calendar  months  after  the 
adjudication,  have  given  notice  of  his  intention  to  dispute  the  commission  j 
and  have  proceeded  therein  with  due  diligence,  the  depositions  taken 
before  the  commissioners  at  the  time  of,  or  previous  to  the  adjudication 
of  the  petitioning  creditor's  debt  or  debts,  and  of  the  trading  and  act  oi* 
acts  of  bankl-uptcy,  shall  be  conclusive  evidence  of  the  matters  therein 
respectively  contained,  in  all  actions  at  law  or  suits  in  equity,  brought  by 
the  assignees  for  any  debt  or  demand  for  which  the  bankrupt  might  have 
sustained  any  action  or  suit. " 
(6)  M.  4:  M.  196. 

(c)  Before  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js* 

any 


1835. 


Kitchener, 
against 
Power. 
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1835.       any  possession  by  the  bankrupt  at  all.    The  assignees 
cannot,  after  so  stating  their  case,  insist  that  there  was  a 

Kitchener 

against       conversion  in  the  bankrupt's  time ;  and,  if  there  was  not, 

'  Power. 

sect.  92.  of  the  act  does  not  apply.  It  is  also  clear,  on 
referring  to  the  substance  of  the  transaction,  that  no 
suit  could  have  been  commenced  in  the  time  of  the 
bankrupt.  This  is  an  attempt  to  recover  back  goods 
obtained  under  a  contract  of  purchase.  The  plaintiffs' 
counsel  at  the  trial  compared  the  case  on  the  defendant's 
part  to  that  of  Major  Semple  (a)  ;  but  there  was  no 
pretence  for  calling  such  a  purchase  as  this  a  fraud ;  and, 
supposing  that  the  assignees  were  entitled  to  sue  for  the 
purpose  of  recovering  back  the  goods,  they  were  not 
bound  to  do  so:  they  might  repudiate  the  contract  or 
not,  and  until  there  had  been  a  distinct  repudiation  and 
demand  there  was  no  conversion.  In  the  bankrupt's 
time,  at  least,  there  was  no  repudiation  of  the  contract, 
and  therefore  no  ground  of  action.  In  Smith  v.  Wood- 
ward (b)  the  intimation  of  opinion  ascribed  to  the  learned 
Judge  is  loosely  worded;  but  that  case  is  distinguishable 
from  the  present.  There,  goods  had  been  deposited  by 
the  bankrupt  with  the  defendant  :  he  might  at  any  time 
have  demanded  them  back,  and  the  defendant  was  always 
bound  to  return  them.  It  did  not  substantially  differ 
from  the  case  of  an  unpaid  balance,  not  demanded  before 
the  bankruptcy,  but  which  nevertheless  was  money  had 
and  received  to  the  use  of  the  bankrupt  at  that  period, 
and,  after  the  bankruptcy,  might  be  considered  as  had 
and  received  to  the  use  of  the  assignees.  But  in  this 
case  the  transfer  of  the  goods  was  not  a  deposit,  —  it  was 

(a)  1  Leachy  C.  C  420.,  4th  ed.    2  East's  P.  C.  C.  16.  s.  112.  p.  691. 
2  Russ.  on  Crimes,  p.  129.  2d  ed. 

(6)  4  Car.  <^  P.  541 .    See  p.  236  ,  post. 

a  matter 
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a  matter  of  contract,  till  the  assignees  elected  to  consider  1835. 
it  otherwise;  and  until  then  there  was  no  subsisting 

Kitchener 

right  to  recover  the  goods  back.  The  case  is  entirely  against 
different  from  that  of  a  bill  of  exchange  not  due,  or  a 
credit  not  expired,  at  the  time  of  the  bankruptcy. 
Here,  inasmuch  as  the  contract  was  one  which  the 
assignees  might  have  confirmed  or  not,  the  whole  right 
of  action  took  its  rise  from  a  period  subsequent  to  the 
bankruptcy.  In  the  cases  where  a  cause  of  action  at 
first  imperfect  has  been  made  perfect  since  the  bank- 
ruptcy, as  in  Smith  v.  Woodward  («),  or  where  a  bill 
indorsed  to  the  bankrupt  has  become  due  since  the 
bankruptcy,  the  particular  state  of  facts  may  be  ex- 
pected to  appear  on  the  record.  Here  the  pleadings  do 
not  suggest  the  existence  of  any  ground  of  action  before 
the  bankruptcy.  On  the  face  of  the  declaration  it  ap- 
pears that  the  conversion  was  subsequent. 

Sir  JV.  W.  Follett^  Solicitor-General,  and  Crowder^ 
contra.  The  action  is  not  grounded  upon  any  repudia- 
tion of  a  contract.  The  assignees  say  that  there  was  no 
contract ;  that  the  goods  were  obtained  by  fraud,  and 
that  no  property  passed.  Section  92.  of  the  Bankrupt 
Act  applies  where  the  right  of  action  is  independent  of 
the  bankruptcy;  but  where  that  right  is  affected  by 
some  altered  state  of  facts  consequent  upon  the  bank- 
ruptcy, the  section  is  inapplicable.  The  question  in  a 
case  like  this  is,  whether  the  bankrupt  himself  could 
have  brought  the  action ;  not,  of  course,  in  the  parti- 
cular form  of  the  then  existing  record,  but  in  any  form 
which  the  facts  would  have  warranted?    Thus,  if  goods 


(a)  4  Car,  ^  P.  541, 
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1835.  have  been  sold  at  a  credit  which  had  not  expired  at  the 
time  of  the  bankruptcy,  the  bankrupt,  if  that  event 

Kitchener 

against  had  not  happened,  might  have  sued  at  the  expiration 
of  such  credit.  The  case  of  a  bill  of  exchange  not 
due  at  the  time  of  the  bankruptcy  is  an  instance  of  the 
same  kind.  The  words  of  the  section  are,  "  for  which 
the  bankrupt  might  have  sustained  any  action  or  suit;" 
that  is,  if  the  bankruptcy  had  not  happened.  The  spirit 
of  the  clause  is,  that,  where  the  assignees  do  not  require 
the  intervention  of  the  bankruptcy  to  establish  their 
claim,  the  depositions  shall  be  evidence;  the  object  being, 
that  assignees  shall  not  be  vexatiously  called  upon  to  go 
through  the  several  steps  of  proof  relating  to  the  bank- 
ruptcy, where  the  matters  to  be  so  proved  are  not  the 
foundation  of  their  title.  In  Smith  v.  Woodward  {a)  the 
bankruptcy  was  not  an  essential  ingredient  in  the  cause 
of  action.  The  right  to  bring  the  action  of  detinue  was 
not  complete  before  that  event ;  but  if  the  bankrupt  had 
demanded  the  goods  he  might  have  sued.  And  Patte- 
son  J.  said,  "  I  think  it  is  not  necessary  that  the  *  de- 
mand '  should  have  been  such  as  was  perfect  in  the 
bankrupt  at  the  time  of  his  bankruptcy.  The  only  cases 
in  which  it  was  intended  to  allow  the  assignees  to  be  put 
to  strict  proof  of  the  bankruptcy,  vvere  those  in  which  the 
bankruptcy  was  itself  almost  a  part  of  the  cause  of 
action,  such  as  cases  of  fraudulent  preference,  or  the 
like.  But  here  it  is  immaterial  whether  the  bankrupt  or 
the  assignee  brings  the  action."  Fox  v.  Mahoney  (b)  is  a 
direct  authority  on  this  point.  That  was  an  action  in  tro- 
ver, by  assignees  against  a  bailee  who  had  converted  goods 
deposited  with  him  by  the  bankrupt;  the  bankruptcy 

(a)  4  Car.  ^  P.  541.  {b)  2  Cro.  ^  J.  325.  S.C.  2  Tyr,  285. 

was 
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was  proved  by  the  depositions  and  proceedings  only  ;  1835. 
and  Lord  Lyndhurst  C.  B.  said  (referring  to  6  G.  4. 

Kitchener 

c.  16.  5.  92),  "  I  am  of  opinion  that  the  intention  of  the  against 

T      •  1  1        •  1*1  n  Power. 

Legislature  was,  that,  m  cases  where,  m  the  event  of 
there  being  no  bankruptcy,  the  bankrupt  could  have 
maintained  an  action,  and  where  no  such  notice  as  is 
prescribed  in  the  section  has  been  given,  the  depositions 
should  be  received  as  conclusive  evidence ;  and  I  think 
so,  on  the  ground  stated  at  the  bar,  that  if  the  defendant 
is  not  bound  to  pay  the  assignees,  he  is  bound  to  pay 
the  bankrupt ;  and  that,  by  a  subsequent  clause  in  the 
Act,  he  is  discharged  by  such  payment  from  any  future 
claim,  although  the  commission  should  be  afterwards 
superseded.'*  In  that  case,  as  in  Smith  v.  Woodward  (a), 
the  bankrupt  would  not  have  been  in  a  condition  to  sue 
unless  something  had  been  done  which  in  fact  was  not 
done  before  the  bankruptcy ;  viz.  demanding  the  goods  ; 
but  that  was  not  held  to  make  any  difference.  [Lord 
Denmafi  C.  J.  It  does  not  appear,  in  Foa:  v.  Mahoney  {b\ 
when  the  conversion  was  stated  to  have  taken  place.] 
The  report  shews  that  the  declaration  must  have  laid 
it  in  the  time  of  the  assignees.  It  is  true  that,  in  Jones 
V.  Fort  {c\  Lord  Tenterden,  while  he  allowed  that  the 
proceedings  were  evidence  in  actions  which  the  bankrupt 
might  have  brought,  held  them  to  be  evidence  on  those 
counts  only  which  laid  the  conversion  in  his  time;  but 
the  point  was  not  discussed ;  the  ruling  appears  to  have 
been  acquiesced  in,  and  the  plaintiff  had  a  verdict.  And 
Fox  V.  Mahoney{b)  and  Smith  v.  Woodward  (a)  are  au- 
thorities against  such  a  limitation.    The  dictum  of  Pat- 

(a)  4  Car.  |-  P.  541.  (6)  2  Cro.  ^  J.  325.    C.  S,  2  Tyr,  285. 

(c)  M,  ^  M.  196. 

ieson 
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rion,  viz..  whether  proof  of  the  bankruptcy  be  an  essen- 

KlTCHENER  *  i  •/ 

against       tial  Step  in  the  plaintiff's  case,  that  fact  constituting  a 

Power. 

part  of  the  ground  of  action.  ^Coleridge  J.  You  say 
that,  if  there  would  have  been  a  right  of  action  in  some- 
body at  all  events,  the  depositions  are  admissible.]  That 
is  the  rule.  \_Littledale  J.  In  acting  upon  such  a  rule 
you  must  reverse  the  usual  course  of  proceedings  on 
the  trial ;  for,  to  ascertain  whether  the  depositions  are 
admissible  or  not,  you  must  first  prove  the  rest  of  the 
case.  Coleridge  J.  Counsel  might  open  a  case  which 
would  make  the  evidence  admissible ;  but  still  would  not 
its  admissibility  be  made  to  depend  upon  the  opinion  of 
the  Jury  as  to  the  proof  of  those  facts?]  The  question 
vi'hether  the  plaintiff's  case  depended  on  the  fact  of  bank- 
ruptcy or  not,  would  always  be  a  plain  one,  and  could 
not  require  the  decision  of  a  jury.  In  the  present  case  it 
arose  upon  the  form  of  the  record.  The  point  of  admis- 
sibility, however,  cannot  in  general  be  determinable  (as 
was  suggested  on  the  other  side)  by  the  form  of  the 
record.  Indeed,  in  actions  brought  by  assignees,  the 
cause  of  action,  as  stated  on  the  record,  very  commonly 
seems  to  be  one  for  which  the  bankrupt  could  not  have 
sued.  [Lord  Denman  C.  J.  I  was  of  opinion  at  the 
trial  that  there  was  no  case  of  fraud  to  go  to  the  jury. 
The  clause  is  an  embarrassing  one.  The  depositions 
are  made  admissible  in  all  actions  brought  by  the  as- 
signees for  any  debt  or  demand  for  which  the  bankrupt 
might  have  sued.  What  is  such  a  debt  or  demand, 
may  depend  on  many  circumstances.  By  whose  opinion 
is  the  effect  of  those  to  be  determined  ?  Is  the  judge  to 
decide  it,  or  to  leave  it  to  the  jury  ?  As  to  the  form  of 
the  record,  some  records  can  furnish  no  information  as 

to 
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to  the  cause  of  action,  by  which  this  point  can  be  deter-  1835. 
mined :  and  others  might,  but  do  not.]  " 

Kitchener 
Cur.  adv.  VUlt,  against 
Power. 

LordDENMAN,  C.J.,  now  delivered  the  judgment  of 
the  Court.  After  stating  the  facts,  and  the  objection 
taken  at  the  trial,  his  Lordship  proceeded  as  follows :  — 

It  is  unnecessary  to  determine  whether  the  plaintiffs 
would  ultimately  have  made  out  a  case  entitling  them 
to  judgment  against  the  defendant;  for  it  is  enough  to 
say  that  they  had  had  a  right  to  present  it  to  the  con- 
sideration of  the  jury.  The  question,  therefore,  turns 
upon  the  construction  of  the  ninety-second  section  of  the 
statute  6  G.  4.  c.  16.;  and,  as  this  is  a  point  of  very 
general  application,  and  the  authorities  appeared  to 
conflict,  we  thought  it  right  to  look  into  them  before  we 
pronounced  our  judgment. 

The  words  of  the  section,  after  stating  the  circum- 
stances under  which  it  is  to  apply  at  all,  are  these:  — • 
*'  The  depositions  " — "  shall  be  conclusive  evidence  of  the 
matters  therein  respectively  contained,  in  all  actions  at 
law  or  suits  in  equity,  brought  by  the  assignees  for  any 
debt  or  demand  for  which  the  bankrupt  might  have 
sustained  any  action  or  suit."  It  would,  perhaps,  have 
rendered  the  intention  of  the  legislature  more  obvious, 
if,  immediately  after  the  word  "  bankrupt,"  the  words 
"  if  no  bankruptcy  had  intervened"  had  been  inserted. 

Two  modes  of  construing  the  latter  words  of  the 
section  were  suggested ;  the  first  by  a  strict  reference  to 
the  cause  of  action  as  stated  on  the  record,  which  ap- 
pears to  have  been  the  principle  applied  by  Lord  Ten- 
terden  in  Jones^  Assignee  of  Wild  v.  Fort  (a),  a  case  re- 

(a)  IM.  ,^  M.  196. 

cognised 
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1835.  cognised  by  him  in  Gibson  v.  Oldfield  {a) ;  and  the  latter 
,^  by  a  reference  to  the  facts  of  the  case,  as  stated  on  the 

Kitchener 

against       part  of  the  assignees,  which  appears  to  have  been  the 

Power. 

principle  acted  on  in  Smithy  Assignee  of  Parker  v.  Wood 
*ward{h\  and  JPojr,  Assignee  of  Suwercropp  v.  Mahony  [c). 
The  nonsuit  in  the  present  case  proceeded  upon  the 
^  adoption  of  the  former  mode;  and  this  has  apparently 

the  advantage  of  great  simplicity  in  its  application. 
Taking  the  record  to  state  all  those  circumstances  which 
are  necessary  conditions  to  the  maintenance  of  the  action, 
it  would  seem  very  desirable  to  be  able  to  determine 
the  admissibility  of  a  particular  mode  of  proof  by  refer- 
ence to  so  unambiguous  and  fixed  a  criterion,  espe- 
cially with  regard  to  facts  usually  proved  in  the  com- 
mencement of  the  trial,  and  before  the  general  facts  of 
the  case  have  been  gone  into. 

But,  upon  consideration,  we  are  of  opinion  that  there 
is  a  fallacy  in  the  application  of  this  test;  for,  although 
the  record  must  be  taken  to  contain  a  statement  of  all 
circumstances  formally  necessary  for  the  maintenance  of 
the  issue  by  the  jplaintiffs,  the  question  is  not,  whether 
the  same  issue  in  form  xould  have  been  sustained, 
merely  substituting  the  bankrupt's  name,  as  plaintiff,  for 
that  of  his  assignee,  but  whether  the  bankrupt,  if  no 
bankruptcy  had  occurred,  could  have  maintained  any 
action  or  suit  for  the  recovery  of  the  same  debt  or 
demand.  A  reference  to  the  record  cannot  answer  this 
latter  question;  a  conversion,  for  example,  must  be 
alleged  in  trover,  either  before  or  after  the  bankruptcy, 
in  order  to  found  the  action  by  the  assignees ;  but  how- 
can  a  statement  of  the  latter  only  in  such  action  be  taken 


(a)  AC.  ^  P.  313.  (6)  4  C.  |-  P.  541. 

(c)  2  Cr.  §•  /.  325.  S,  C.  2  Tyr,  285. 

as 
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as  proofj  that  the  former  also  might  not  have  been  truly  1835. 
stated,  if,  the  bankrupt  himself  being  plaintiff,  it  had  be-  Kitchener 
come  necessary  ?  against 

Power, 

Further,  we  are  of  opinion  that  it  is  by  adopting  the 
latter,  rather  than  the  former  rule,  that  we  best  effectuate 
the  intention  of  the  statute.    The  section  in  question 
(the  ninety-second)  must  be  looked  at  in  connection 
with  the  ninetieth  and  ninety-first,  ninety-third  and 
ninety-fourth  ;  and,  taking  them  altogether,  it  is  obvious 
that  the  legislature  intended  on  the  one  hand  to  facilitate, 
and  on  the  other  to  indemnify  against,  the  recovery  by 
the  assignees  of  such  debts  or  demands  as  were  due  to 
the  bankrupt ;  to  the  recovery  of  which  their  title  as 
assignees  was  merely  a  formal  step  against  every  one 
but  himself,  and  in  the  recovery  of  which,  therefore, 
the  bankruptcy  was  an  immaterial  circumstance.    In  all 
such  cases,  neither  the  bankrupt  nor  the  debtor  having 
given  any  notice  of  disputing  their  title,  the  assignees 
are  relieved  from  producing  any  proof  in  support  of  it, 
and,  if  such  notice  be  given  by  the  debtor  only,  are 
furnished  with  a  simple  and  conclusive  proof  in  the  de- 
positions taken  before  the  commissioners.     As  the 
debtor  is  indemnified  against  the  bankrupt  for  any  pay- 
ment made  by  him  or  recovery  had  against  him  under 
such  circumstances,  there  is  no  injustice  or  inconvenience 
in  these  provisions.    Thus,  in  the  matter  now  under 
consideration,  if  there  be  any  case  at  all  for  the  plain- 
tiffs, the  defendant  is  certainly  liable  either  to  them  or 
to  the  bankrupt ;  and  his  payment  to  the  assignees  will 
be  protected  by  the  ninety-fourth  section,  if  the  notice 
specified  by  the  ninety-second  section  has  not  been 
given,  even  should  the  commission  be  afterwards  super- 
seded.   The  bankruptcy,  therefore,  is  an  immaterial 
Vol.  III.  R  fact 
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1835.      fact  in  the  cause.    The  same  observation  applies  to  the 
cases  of  bills  not  due,  and  of  goods  sold  upon  a  credit 

Kitchener  °  ^ 

against       unexpired  at  the  date  of  the  bankruptcy. 

But  there  are  cases,  such  as  those  of  fraudulent  pre- 
ference, in  which,  unless  there  be  a  valid  commission, 
there  is  no  cause  of  action  against  the  defendant  in  any 
one.  In  these,  therefore,  the  bankruptcy  is  a  material 
ingredient  in  the  cause  of  action,  and  it  would  not  be 
fitting  to  conclude  the  defendant  as  to  that,  more  than 
as  to  any  other  part  of  the  merits  of  the  case,  by  the 
evidence  taken  by  the  commissioners  when  he  was  not 
present. 

We  think  that  this  intent  of  the  statute,  and  dis- 
tinction in  the  nature  of  demands,  would  in  many  cases 
be  lost  sight  of,  if  the  records  alone  were  looked  to. 
On  the  other  hand,  the  statement  of  the  case  relied 
on  by  the  plaintiffs  must  always  enable  the  Judge  to 
decide  within  which  class  it  falls ;  and  no  inconvenience 
can  result  from  the  admission  of  the  evidence  upon  such 
statement,  because,  if  the  proof  should  not  correspond, 
the  plaintiffs  will  have  made  no  case  at  all,  and  must  be 
nonsuited. 

We  have  remarked  that  the  authorities  upon  this 
point  are  not  uniform  :  -— •  but,  in  the  two  cases  earliest  in 
point  of  time,  the  subject  does  not  appear  to  have  been 
brought  fully  before  the  mind  of  Lord  Tenterden,  and 
it  was  immaterial  to  reconsider  his  decision  in  either  of 
them ;  as  in  the  first  the  facts  were  adequately  proved 
by  other  evidence,  and  the  second  case  went  off  upon  a 
reference.  Of  the  two  later  cases  —  in  Smith  v.  Wood- 
ward  {a)  the  verdict  passed  upon  the  admission  of  the 

(a)  4  C.^  P.  541. 

proceed- 
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proceedings;  the  ruling,  therefore,  might  have  been  1835. 
questioned,  if  it  had  upon  consideration  been  thought 

Kitchener 

improper  ;  and  Fox  v.  Mahony  [a)  is  a  decision  in  banc  against 
by  the  Court  of  Exchequer,  upon  which  I  should  have 
acted  at  Nisi  Prius,  if  it  had  been  then  brought  to  my 
notice. 

As  well,  therefore,  upon  a  consideration  of  the  words 
and  intention  of  the  statute,  as  of  the  weight  of  autho- 
rity, we  think  that  in  the  present  case  the  proceedings 
should  have  been  admitted,  and  consequently  that  the 
rule  for  setting  aside  the  nonsuit  should  be  absolute. 

Rule  absolute. 

(a)  2  Cr.  4:  J.  325.    S.  C  2  Tyr.  285. 


Van  Nyvel  asainst  Hunter.  Saturday, 

^  May  9th. 

^F'HE  defendant  had  been  arrested  for  a  debt  of  200/.  On  a  motion 

m  .11      T^r.     ■.  under 

1  he  cause  was  tried  at  the  Winchester  Summer  as-  stat.  43  G.  3. 
sizes  1834,  before  Lord  Denman  C.  J.,  and  a  verdict  not  necessary*^ 
was  given  for  the  plaintiff  with  30/.  damages.     In  Tt^lT^T 
Michaelmas  term  last,  Coleridge  Serit.,  on  behalf  of  the  f^ould  be  stated 

'  o  J   ^  ixi  the  aihdavits, 

defendant,  obtained  a  rule  nisi  for  costs,  under  stat.  but  it  may  be 

shewn  by  the 

43  G.  3.  c.  46.  s.  3.    The  affidavits  in  support  of  the  Judge's  notes, 
rule  did  not  state  the  amount  of  the  verdict,  but  it  ap- 
peared by  the  Lord  Chief  Justice's  notes  of  the  trial. 


Erie  and  Butt,  in  shewing  cause,  contended  that  the 
Court  could  not  take  judicial  notice  of  the  amount  of 
the  verdict,  but  that  it  ought  to  have  been  shewn 
by  affidavit.    They  urged  that  the  verdict  was  not 

matter 
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matter  of  record ;  and  they  cited  Fountain  v.  Young  [a), 
\_Patteson  J.  I  do  not  understand  that  case  to  have 
shewn  that  the  Judge's  notes  are  to  be  excluded,  but 
only  that  there  must  be  affidavits  as  to  the  want  of  pro- 
bable cause.] 


Crowder,  in  support  of  the  rule,  contended  that  the 
words  of  the  statute  required  only  that  the  want  of 
reasonable  or  probable  cause  should  be  made  out  by 
affidavit  to  the  satisfaction  of  the  Court,  and  that  the 
notes  of  the  Judge  might  be  referred  to.  He  cited 
Glenville  v.  Hutchins  (h),  and  also  stated  that,  in  a  case(c) 
in  the  Court  of  Exchequer,  in  this  term,  on  the  dis- 
cussion of  a  rule  of  the  same  kind,  ParJce  B.  had  ex- 
pressly founded  his  opinion  on  the  notes  of  the  Judge, 
as  well  as  on  the  facts  in  the  affidavits. 

Per  Curiam  (d).  We  have  no  doubt  that  the  verdict 
is  sufficiently  before  the  Court  by  the  Judge's  notes. 


On  the  merits  of  the  case  the  rule  was 


Made  absolute. 


(a)  1  Tarmt.  60.  {h)  I  B.  ^  C  91. 

(c)  Probably  Smith  v.  Smith,  S  Dowl.  P.  C  733. 

(d)  Lord  Denman  C.  J.,  Littledale,  and  Patteson  Js. 
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In  the  Matter  of  the  Arbitration  between  Allen  Saturday, 

.  1  .     May  9th. 

Peking,  and  John  Keymer  ana  Alice  his 
Wife. 

IN  Michaelmas  term  1834,  Follett  obtained  a  rule  nisi  A  dispute  was 
referred  to  the 

for  setting  aside  the  award  in  this  case.    The  fol-  decision  of 

.  three  arbitra- 

lowing  facts  appeared  on  affidavit.  By  an  agreement,  tors,  or  any  two 
between  Allen  Pering  of  the  one  part,  and  John  Keymer^  pJopo™d  award 
and  Alice  his  wife,  of  the  other  part,  all  matters  in  differ-  ^^etlntTf  the^ 
ence  between  the  parties  relating  to  certain  property  at  Q^^g^^nhemob 
Norisoood  were  referred  to  the  award  of  William  Stevens  jected,  and  he, 

after  a  discus- 

and  John  Vincent,  and,  in  case  they  should  not  agree,  sion,  declared 

that,  if  the 

then  to  the  award  or  Stevens  and  Vincent,  and  such  other  two  would 
person  as  they  {before  entering  on  the  subject  of  the  vieV,^th^y^ust 
reference)  should  appoint,  or  any  two  of  them.    Mr.  ^arVbythem- 
Stevens  had  been  named  by  Pering,  and  Mr.  Vincent  by  he^^ouid^not 
Keymer  and  his  wife.    Stevens  and  Vincent  afterwards,  J^^" 

^  Afterwards  a 

and  before  entering  upon  the  reference,  named  a  bar-  draft,  different ; 

from  that  of 

rister  as  umpire.    Stevens  and  Vincent  not  agreeing,  the  the  proposed 
three  proceeded  with  the  reference.    After  the  case  had  by  mistlke  to 
been  heard,  at  a  meeting  of  the  three  arbitrators,  the  ^o^neTarbkra-  ] 
umpire  stated  the  terms  of  a  proposed  award,  to  which  o^hgr^o^.  ^nd 
Stevens  objected,  as  not  being  sufficiently  in  Perins[^s  he  returned  it 

^  ^      with  comments 

favour.    The  matter  was  discussed  at  some  length,  and  and  objections. 

°  The  two  others 

the  meeting  terminated  by  Stevens  saying  to  the  umpire,  subsequently 

Ti-  T  11-  .  .IX  ™ad^  an  award 

"  it  1  cannot  alter  the  impression  on  your  mmd,  I  must  corresponding 
leave  you  and  Mr.  Vincent  to  draw  up  the  award  as  you  TaliVpropo^ei 


like;  I  shall  not  join  in  it."  The  three  did  not  meet  rrmTttin|Tto 
again.    Afterwards,  by  a  mistake  of  Vincenfs  clerk,  a  ^^""""^ 

'     J  '       bitrator.  The 

draft  of  a  proposed  award,  made  by  Vincent  at  an  Court  set  the 

award  aside. 
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1835.      earlier  stage  of  the  case,  was  sent  to  Stevens,  who,  con- 
'    „  ceivinff  it  to  be  a  draft  of  an  award  then  proposed  to 

In  the  Matter  of  °  ^  ^ 

Peking  and    be  made,  Sent  it  to  the  umpire  with  remarks  and  ob- 

Keymer.       .  ,  . 

jections.  After  this,  and  without  any  further  commu- 
nication with  Stevens,  the  two  other  arbitrators  executed 
an  award  which,  as  they  now  swore,  was,  in  substance 
and  fact,  the  same  as  that  proposed  at  the  last  meeting  of 
the  three  arbitrators. 

The  rule  nisi  specified,  as  an  objection  to  the  award, 
that  it  had  been  made  by  one  of  the  arbitrators  and  the 
umpire  without  any  consultation  with,  or  intimation 
given  to  the  other  arbitrator. 

Wightman  now  shewed  cause.  Any  two  of  the 
three  arbitrators  had  power  to  make  the  award.  It  is 
true  that  they  could  not  do  so  without  consulting  the 
other.  But  it  appears  that  they  had  discussed  the  case 
with  him,  and  he  had  told  them  that,  if  they  did 
not  change  their  opinion,  they  must  make  the  award 
by  themselves,  and  that  he  would  not  join.  And  his 
objections  were  never  withdrawn.  After  this,'  there 
was  no  use  in  applying  to  him  again :  his  refusal  to  join 
in  the  award  could  not  be  more  peremptory. 

Sir  F,  Pollock  and  Sir  W.  W,  Follett,  contra,  were 
stopped  by  the  Court. 

Lord  Denman  C.  J.  This  award  was  not  properly 
made.  Any  two,  under  such  a  submission  as  this,  may 
make  a  good  award ;  but  then  it  must  be  after  discus- 
sion with  the  other  arbitrator.  If,  after  discussion,  it 
appears  that  there  is  no  chance  of  agreement  with  one 
of  the  arbitrators,  the  others  may  indeed  proceed  with 

out 
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out  him.    Here,  Stevens^  the  arbitrator  appointed  by  1835. 
Pering,  always  took  a  view  more  favourable  to  Bering  j^j^he  Matter  of 
than  the  other  arbitrators;  and,  on  one  occasion,  he    Peking  and 

Keymer. 

said  that  he  would  have  no  more  to  do  with  the  matter. 
Had  that  declaration  been  acted  on,  I  do  not  say  that 
the  award  would  not  have  been  valid.  But  afterwards  a 
memorandum  of  award  finds  its  way,  somehow  or  other, 
into  the  hands  of  Stevens,  He  gives  his  opinion  upon 
that,  and  writes  his  objections.  Then  the  other  two, 
without  meeting  him,  or  considering  how  far  their  view 
may  be  varied  by  his  objections,  execute  an  award,  as 
unfavourable  as  before  to  Pering,  Stevens's  objections 
might  be  insufficient ;  but  the  others  were  at  least  bound 
to  hear  what  he  had  to  say  in  support  of  them.  It  was 
only  upon  full  notice  given  to  him,  that  they  were  en- 
titled to  proceed  without  him. 

LiTTLEDALE  J.  I  am  of  the  same  opinion  ;  though, 
probably,  if  the  arbitrators  and  umpire  had  proceeded 
regularly,  the  same  award  would  have  been  made. 

Patteson  J.  I  am  of  the  same  opinion.  The  two 
who  made  the  award  did  not  treat  Stevens's  refusal  at 
the  last  meeting  as  final. 

Coleridge  J.  The  parties  have  not  got  v/ hat  they 
stipulated  for.  They  stipulated  that  two  at  least  should 
make  the  award ;  but  no  two  could'  make  it  till  each 
arbitrator  had  been  consulted.  One  of  them  refused 
his  assent.  I  do  not  say  that  this  might  not  have 
authorised  the  others  to  proceed  without  him  ;  but  they 
got  into  communication  with  him  again,  and  he  sent 
them  his  objections.  Now  they  either  did  or  did  not 
take  those  objections  into  their  consideration.    If  they 

S  2  did 
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1835.       did  not,  the  award  is  clearly  bad  for  that  reason;  if  they 
In  the  Matter  of  ^^^5  ^^^Y  ^"g^^     have  Consulted  him  upon  them,  before 
Peking  and    they  made  the  award.    Instead  of  this,  they  made  an- 

Keymer. 

Other  award. 

Rule  absolute. 


^J^'^^fl^^  •  SoADY  against  Wilson. 


Under  the  sta- 
tutes of  sewers, 


^J^HIS  was  an  action  of  trespass,  brought  by  the  clerk 
every  person,         of  the  miuutcs  to  the  Commissioners  for  Auditing  the 

vjrhose  property 

derives  benefit  Public  Accounts,  against  a  bailiff  to  the  Commissioners 

of  the  Comm'is!  of  Sewers  for  the  city  and  liberty  of  Westminster  and  part 

to^brrated^^^^  Middlesex:,  for  taking  and  distraining  a  table.  A 

benefit*be*not  ^^^^        Stated  for  the  Opinion  of  this  Court  (pursuant 

immediate  stat.  3  &  4  ^.  4.  c.  42.  s.  25.),  to  the  following 

Thus,  where  '  ^ 

a  case  stated       effect :  

that  the  eastern 

wing  of  Somer-      The  officc  of  the  Commissioners  for  Auditing  Public 

set  House  was  •     •  i  •  i 

drained  by  the    Accounts  IS  Situated  in  the  east  wing  of  Somerset  House, 

Boardof  Works,  ,  .,         r    n       n/r  j     n  i      •  1 

and  had  no  which  IS  m  the  parish  01  St.  Mary 'le-Str and,  m  the 
wi'^"the'com-"  ^^^J  liberty  of  Westminster,  and  in  the  district  of 
ning^uJTderThe"        eastern  division  of  the  Westminster  sewers.    By  stat. 

body  of  15  G.  3.  c.  33.  5.  16.,  his  Majesty's  palace,  called  Somer- 

set House,  and  j     j  i 

being  under  the  set  House,  with  all  its  rights,  members,  &c.  was  declared 

jurisdiction  of 

the  Commis-  to  be  Vested  in  his  Majesty,  his  heirs,  and  successors, 
that  the  build-    freed  from  all  incumbrances  whatsoever,  for  the  use,  in- 

ings  derived  no  ,  p  ,  t         ,      ,  .  .  ,  .  , 

benefit  from  that  ^^"^j  purpose  ot  erecting  and  establisning  within  the 
thrgenS'ad-  ^ame  (amongst  other  public  offices  in  the  said  act  enu- 

tantage  of 

being  accessible,  and  of  the  approaches  and  neighbouring  public  ways  being  properly 
drained  and  cleansed  :  it  was  held  that  the  occupiers  of  the  eastern  wing  were  rateable  for 
the  common  sewer. 

Semble,  that  in  an  action  of  trespass  against  the  commissioners  for  levying  a  rate,  if  it 
appeared  that  they  had  jurisdiction,  the  Court  would  not  inquire  whether  the  rate  was 
proportioned  to  the  benefit  received  from  the  sewage  by  the  party  rated. 

Under  the  Sewers'  Act,  52  G.  3.  c  xlviii.  (local  and  personal,  public)  s.  7.,  the  party  rated 
to  the  poor  as  the  occupier  of  premises,  is  to  be  considered  as  the  occupier  for  the  purpose 
of  assessment  to  the  sewers'  rate,  although,  in  point  of  fact,  the  occupancy  is  questioned. 

merated) 
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merated)  the  Auditors  of  the  Imprests  Office..  By  stat.  1835. 
25  G.  3.  c,  52.  the  last-mentioned  office  was  determined, 

SOADT 

and  the  office  of  Commissioners  for  Auditing  the  Public  against 

Wilson. 

Accounts  established  in  its  place.    The  plaintiflF  is  the 
principal  clerk  to  the  commissioners  in  that  office. 

Neither  the  Commissioners  for  Auditing  the  Public 
Accounts,  nor  the  plaintiff,  reside  in  the  office  appropri- 
ated to  the  service  of  auditing  the  public  accounts,  nor  is 
there  any  room  or  place  in  the  said  office  fitted  up  for 
the  purpose  of  residence.  The  attendance  of  the  com- 
missioners and  of  the  plaintiff  at  such  office  is  only  from 
ten  o'clock  in  the  morning  to  four  in  the  afternoon,  for 
the  purpose  of  discharging  the  duties  of  their  respective 
offices.  The  persons,  v^^ho  sleep  on  the  premises  appro- 
priated to  the  office  of  the  said  commissioners,  are  the 
office-keeper,  and  one  of  the  messengers  attached  to  the 
said  office,  who  inhabit  three  sitting-rooms,  five  bed- 
rooms, two  kitchens,  &c.  The  commissioners,  the 
plaintiff;  and  the  messenger  are  paid  by  salaries,  but  no 
deduction  is  made  from  the  salary  of  the  commissioners 
or  the  plaintiff  for  the  use  made  by  them  of  the  office, 
nor  from  the  messenger's  salary  in  respect  of  his  sleep- 
ing therein. 

The  statute  of  sewers,  23  H.  8.  c.  5.  s,  3.  {a),  autho- 
rises the  Commissioners  to  distrain  ;  and  s.  9.  enacts  that 
the  same  laws,  ordinances,  &c.,  to  be  made  by  the  Com- 
missioners, "  shall  bind  as  well  the  lands,  tenements, 
and  hereditaments  of  the  King  our  sovereign  lord,  as 
all  and  every  other  person  and  persons,  and  their  heirs, 
for  such  their  interest  as  they  shall  fortune  to  have,  or 
may  have,  in  any  lands,  tenements,  or  hereditaments,  or 
other  casual  profit,  advantage,  or  commodity,  what- 

(a)  See  page  257.,  post, 

S3  soever 
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1835.      soever  they  be,  whereunto  the  said  laws,  ordinances, 
and  decrees  shall  in  anywise  extend  according  to  the 

SOADY  ^ 

against      true  purport,  meaning,  and  intent  of  the  same  laws." 

The  Stat.  3  &  4  Ed.  6.  c.  8.  5. 1.  continues  the  preceding 
statute ;  and  s.  2.  gives  authority  to  levy  all  sewer-rates 
assessed  upon  the  lands,  &c.  of  the  King,  by  distress  or 
otherwise,  in  like  manner  as  may  be  done  in  the  lands, 
&c.  of  any  other  person ;  and  enacts  that  bills  of  acquit- 
tance, signed  by  the  collector  to  the  Commissioners, 
shall  be  a  discharge  to  the  tenants,  farmers,  and  occupiers 
of  such  grounds,  for  the  sums  assessed. 

Under  Somerset  House  there  are  drains  and  sewers 
originally  made  by  the  authority  of  his  Majesty's  Board 
of  Works  and  at  the  public  expense,  which  drains  and 
sewers  are  still  under  the  management  and  control  of 
the  said  board,  and  are  cleansed,  repaired,  and  main- 
tained at  the  public  expense.  The  drains  and  sewers 
under  the  east  wing  of  Somerset  House  communicate 
with  the  above  drains  and  sewers,  and  form  part  thereof, 
and  are  west  of  the  city  of  London^  and  fall  into  the 
river  Thames, 

The  statute  3  Ja,  1.  c,  14.,  after  a  recital  (which  was 
set  out  in  the  case),  enacts,  by  s,  2.,  "  that  the  walls, 
ditches,  banks,  gutters,  sewers,  gates,  cawseys,  bridges, 
streams  and  watercourses,  within  the  limits  of  two 
miles  of  and  from  the  city  of  London,  which  waters  have 
their  course,  and  fall  into  the  river  of  Thames,  shall  from 
henceforth  be  to  all  intents,  constructions  and  purposes, 
as  fully  subject  to  the  commission  of  sewers,  and  to  all 
the  statutes  made  for  sewers,  and  to  all  penalties  in  the 
same  statutes  and  in  every  of  them  contained,  as  if  the 
same  places  near  to  the  said  city  of  London  had  been 
particularly  named  in  the  said  statute  of  sewers,  or  that 

therein 
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therein  the  water  had  ebbed  and  flowed,  and  therein  free  1835. 
passage  with  boats  and  barges  to  the  sea  had  been  here-  ~ 
tofore  used  ;  any  thing  in  the  said  statutes,  or  elsewhere,  against 

Wilson. 

to  the  contrary  m  anywise  notwithstanding. 

The  case  next  set  out  stat.  2  W.  Sc  M,  sess,  2.  c.  8. 
s.  14;.,  which,  after  reciting  that  many  new  sewers  have 
been  made  in  Westminster  by  the  Commissioners  under 
an  act  (13  &  14  Car,  2.  c.  2.)  since  expired,  and  are  now 
neglected  from  a  doubt  as  to  jurisdiction,  enacts  that  all 
new  sewers  made  since  12  Car.  2.,  shall  be  subject  to 
the  commission  of  sewers,  and  to  the  statutes  of  sewers, 
as  if  mentioned  therein. 

By  stat,  47  G.  3.  sess.  1.  c.  vii.  (local  and  personal, 
public)  s.  1.,  after  reciting  the  above-mentioned  acts  of 
3  Ja.  1 .  and  2  W.  M.,  and  also  reciting  certain  incon- 
veniencies  (a),  it  is  enacted,  "  that  all  the  walls,  ditches, 
banks,  gutters,  sewers,  gotes,  causeys,  bridges,  streams, 
and  watercourses  west  of  the  city  of  London,  extending 
to  and  including  a  certain  watercourse,  part  of  which 

(a)  This  recital,  (set  out  in  the  case,)  is  as  follows :  — • "  Whereas  many- 
persons  who  reside  at  a  greater  distance  than  two  miles  from  the  city  of 
London,  have  the  convenience  of  carrying  off  the  waters  from  their  lands 
and  houses  by  means  of  divers  communications  with  the  great  sewers 
under  the  management  of  the  commissioners  for  the  city  and  liberty  of 
Westminster,  and  part  of  the  county  of  Middlesex :  and  whereas  those  com- 
munications with  the  great  sewers  as  aforesaid  have  caused  great  expense  to 
the  said  commissioners,  and  considerable  hurt,  damage,  and  inconvenience 
to  divers  of  his  Majesty's  subjects,  from  the  additional  quantity  of  water 
■which  passes  through  them  to  the  aforesaid  sewers,  occasioned  by  the 
increase  of  buildings  out  of  the  said  limits  :  and  whereas  divers  sewers, 
streams,  drains,  and  water  courses  which  are  situate  or  may  be  made 
beyond  the  limits  prescribed  by  the  said  recited  acts  respectively,  may 
require  to  be  surveyed,  corrected,  and  amended  by  the  said  commis- 
sioners, and  doubts  having  arisen  whether  the  sewers,  streams,  drains, 
and  water  courses  before  mentioned,  are  under  the  survey,  correction, 
and  amendment  of  the  said  commissioners  for  the  city  and  liberty,"  &c. 
"  by  virtue  of  the  several  statutes  of  sewers." 

S  4>  divides 
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1835.      divides  the  parish  of  Chelsea  on  the  one  side  from  the 
parish  of  Fulham  on  the  other  side  thereof,  and  includ- 

SOADY 

against      ing  the  Several  parishes  within  the  city  and  liberty  of 

W^ILSON. 

Westminster  and  precincts  of  the  same  west  of  and  ex- 
tending to  Temple  Bar,  and  also  including  the  several 
parishes  of"  &c.,  "and  all  sewers  and  drains  communi- 
cating with  the  same  watercourses,  or  with  any  of  the 
ancient  sewers  comprised  within  the  limits  prescribed  by 
the  said  act"  (3  J^.  1.  c,l^.\  "or  with  any  of  the 
sewers  mentioned  or  comprised  in  the  said  act"  (2  W,  & 
M.  sess,  2.  c,  8.  s,  14.),  "  which  sewers  and  waters  have 
their  course  and  fall  into  the  river  Thames,  shall  from 
henceforth  be,  to  all  intents,  constructions,  and  purposes, 
as  fully  subject  to  the  commission  of  sewers  for  the  city 
and  liberty  of  Westminster  and  part  of  the  county  of 
Middlesex,  and  to  the  statutes  made  for  sewers,  and  to 
all  penalties  and  provisions,"  &c.,  as  if  expressly  com- 
prised in  the  Statutes  of  Sewers,  &c. 

There  is  a  common  sewer  running  through  the 
square  at  Somerset  House,  running  under  Somerset 
House,  which  was  made  and  is  cleansed,  repaired,  and 
maintained,  by  the  commissioners  of  sewers  for  the  city 
and  liberty  of  Westminster  ;  but  the  drains  and  sewers 
under  the  eastern  wing  aforesaid  do  not  communicate 
therewith  ;  nor  do  any  of  the  drains  and  sewers  stated 
above  to  have  been  made  and  to  be  cleansed,  repaired, 
and  maintained  by,  and  to  be  under  the  management 
of  his  Majesty's  Board  of  Works :  so  that  the  buildings 
of  Somerset  House  derive  no  immediate  benefit  from 
che  said  drain  or  sewer  of  the  Commissioners  of  Sewers, 
except  the  general  benefit  and  advantage  of  being  ac- 
vcessible,  and  of  its  approaches  and  neighbouring  public 
ways  being  properly  drained  and  cleansed. 

The 
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The  office  of  the  Commissioners  for  Auditing  Public  1835. 
Accounts  has  not  heretofore  been  rated  to  any  sewers'       "I  * 

SOADY 

rates,  nor  has  any  person,  until  the  rate  after  mentioned,  against 

Wilson. 

been  rated  in  respect  thereof.  The  assessment  in  ques- 
tion was  entered  in  the  commissioners'  rate  books  as 
follows :  — 

"  Brooking  Soadtj,  Esq.,  Office  for  Auditing  Public 
Accounts, 

£  £  s.  d. 

Rated  at  463  -  -  11  11  6 
Ditto       104?       -       -      2  12  0 

By  Stat.  52  G.  3.  c,  xlviii.  (local  and  personal,  public) 
s,  7.,  after  reciting  that  difficulty  had  arisen  to  the 
commissioners  of  sewers  in  laying  an  equal  rate,  by 
reason  of  their  not  being  authorised  to  call  for  and 
inspect  the  poors'  rates  of  the  parishes  within  their 
jurisdiction,  they  are  empowered  to  order  their  clerk,  or 
other  person  on  their  behalf,  to  inspect  and  take  a  copy 
of  the  last  poors'  rate  in  any  parish  within  their  juris- 
diction; and  the  vestry  clerk,  or  other  person  having 
the  custody  of  such  rate,  is  required,  under  the  regu- 
lations laid  down  in  that  clause  (which  was  set  out  in 
the  case),  to  produce  such  rate  and  allow  a  copy  to  be 
taken,  or  furnish  a  copy,  "  in  order  to  enable  the  said 
commissioners  of  sewers  to  lay  an  jequal  rate  or  assess- 
ment on  the  several  inhabitants  within  the  limits  of  the 
said  commissions,  or  any  portion  thereof." 

The  commissioners  of  sewers,  by  virtue  of  the  last- 
mentioned  act,  inspected  the  rate-books  of  the  said 
parish  of  St,  Mary-le-Strand^  and  the  plaintiff  is  therein 
rated  for  the  relief  of  the  poor  of  that  parish  in  re- 
spect of  the  said  premises,  at  the  yearly  rental  before- 
mentioned.  Payment  of  the  rate  was  duly  demanded, 
and  refused  ;  and  thereupon  the  commissioners  of  sewers 

made 
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1835.  made  a  warrant  according  to  stat.  7  Ann  c»  10.  s.  3., 
g^^^^  which  empowers  the  commissioners  by  their  warrant  to 
against      give  authority  for  levying  the  sums  to  be  assessed  upon 

Wilson. 

the  lands,  &c.,  "  liable  or  chargeable  with  any  sesses, 
taxes,  impositions,  or  charges,  by  authority  of  their 
said  commission,  by  distress  and  sale  of  the  goods  of 
such  person  or  persons  that  shall  not  pay,  or  refuse  to 
pay."  By  the  said  warrant  the  defendant  was  authorised 
and  required  to  levy  by  distress  and  sale  of  the  goods 
of  the  several  persons  mentioned  in  a  certain  schedule 
annexed  thereto,  or  of  any  other  occupiers  of  the  pre- 
mises mentioned  in  the  said  schedule  opposite  to  their 
respective  names,  the  respective  sums  placed  against 
their  names  in  the  said  schedule,  being  so  much  taxed 
or  assessed  upon  the  said  premises  for  and  towards 
the  cleansing,  repairing,  and  maintaining  of  certain 
common  sewers  within  the  district  called  the  eastern 
division  of  the  Westminster  sewers.  The  defendant  made 
the  levy  upon  the  plaintiff,  which  was  the  trespass 
now  alleged. 

If  the  Court  should  be  of  opinion  that  the  office  of  the 
Commissioners  for  Auditing  Public  Accounts  was  liable 
to  the  sewers'  rate,  and  that  the  commissioners,  or  the 
plaintiff,  were  liable  to  be  assessed  thereto  as  the  occu- 
piers or  occupier  of  the  said  office,  judgment  was  to  be 
entered  for  the  defendant;  if  the  Court  should  be  of 
a  contrary  opinion,  judgment  to  be  entered  for  the 
plaintiff.  The  questions  stated  in  the  margin  of  the 
case  were,  < —  1st.  Whether,  upon  the  construction  of 
the  several  sections  of  acts  set  out  in  the  case,  the 
office  of  the  Commissioners  for  Auditing  the  Public  Ac- 
counts is  liable  to  be  rated  at  all  for  sewage  rates.  2dly. 
If  the  office  be  liable,  whether  the  plaintiff,  according  to 

the 
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the  facts  stated,  is  liable  to  be  rated  in  respect  of  his 
occupation  of  the  said  office.  This  case  was  argued  in 
last  Hilary  term  (a). 

Rogers^  for  the  plaintiff.  It  is  not  denied  that  the 
premises  on  which  the  distress  was  taken  are  within  the 
ambit  of  the  jurisdiction  given  to  the  commissioners  of 
sewers  by  the  statutes  referred  to  in  the  case.  The 
principal  question  is,  Whether  the  Commissioners  for 
Auditing  Public  Accounts,  derive  any  benefit,  as  to  the 
office  used  by  them,  from  the  works  of  the  commissioners 
of  sewers,  which  benefit  can  be  made  the  ground  of  an 
assessment.  That  to  warrant  such  a  tax  there  must  be  a 
benefit  received  by  the  party  charged,  is  shewn  by  the 
Case  of  the  Isle  of  Ely  {b\  and  may  be  collected  from 
Keighlei/s  Case  (c)  and  JRoohe^s  Case  (d).  The  principle 
appears  to  be  also  recognised  in  Callis  on  Sewers,  pp.  120, 
121.,  and  1 24.  and  elsewhere.  It  is  also  adopted  in  several 
modern  cases.  In  Dore  v.  Gray  {e)  Biiller  J.  says,  "  It  is 
objected.  Where  will  the  jurisdiction  of  the  commissioners 
stop  in  such  cases  ?  The  line  may  be  drawn  from  this  case, 
where  it  is  stated  that  the  party,  over  whose  land  the  work 
is  done,  is,  or  is  likely  to  be,  benefited  by  it :  if  he  be  so, 
that  is  sufficient  to  give  them  jurisdiction."  In  Masters 
V.  Scroggs  {g)  the  Court  of  King's  Bench  expressed  the 
same  opinion.  There  the  house  assessed  was  within 
the  jurisdiction  of  the  Commissioners  of  Sewers,  and 
therefore  prima  facie  rateable;  but  it  was  argued,  and 
with  success,  that  the  plaintiff's  house  was  much  above 

(a)  January  23d.  Before  Lord  Denman  C.  J.,  Littledale,  and  Wil- 
liams Js. 

(6)  10  Rep.  M2b.  (c)  10  Rep  139a.  (d)  5  Rep.  99b. 

{e)  2  T.  R.  366.  (g)  3  M.  4;  S.  447. 
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1835.  the  level  of  the  great  northern  sewer,  and  could  not  have 
Z      '      been  injured  if  that  sewer  had  been  obstructed,  nor  did 

SOADY  ' 

against       it  receive  any  additional  benefit  from  the  covering  of  the 

Wilson.  .  ,  ^ 

watercourse  mentioned  in  the  case,  communicating  with 
that  sewer.  In  the  present  case,  the  sewage  in  question 
does  not  even  communicate  with  the  works  under  the 
management  of  the  commissioners  of  sewers  :  it  receives 
no  immediate  or  definite  advantage  from  them.  In 
Stafford  V.  Hamston  {a)  Dallas  C.  J.  says,  "  The  com- 
missioners are  only  to  assess  those,  who  receive,  or  who 
are  likely  to  reap  profit,  or  who  have,  or  may  have 
hurt,  loss,  or  disadvantage and  he  comments  on  the 
previous  cases,  recognising  the  law  laid  down  in  them. 
The  same  principle  was  acted  upon  in  Netlierton  v. 
Ward  {b)  and  Reoc  v.  The  Commissioners  of  Sewers  for 
the  Tower  Hamlets  [c).  In  the  first  of  these  two  cases, 
it  was  stated  that  the  dock  yard,  in  which  the  assessed 
premises  stood,  was  principally"  drained  by  sewers 
made  and  maintained  at  the  expense  of  the  Crown,  but 
derived  a  benefit  from  the  public  sewers  also.  Here  the 
eastern  wing  of  Somerset  House  is  entirely  drained  by  the 
Board  of  Works,  and  its  sewers  have  no  communication 
with  the  public  sewer.  It  is  not  contended,  on  the  other 
side,  that  this  charge  can  be  imposed  unless  some 
benefit  be  derived  from  the  sewer.  Then  the  question 
will  be.  What  kind  of  benefit  is  sufficient  ?  To  ascer- 
tain what  benefit  is  received,  it  may  be  asked,  whether 
the  party  to  be  charged  makes  any  use  of  the  sewer. 
In  the  case  of  an  embankment,  the  question  would  be, 
whether  damage  would  result  to  him  from  its  being 
removed,  as  in  Rooke's  case  [d) ;  with  respect  to  an 

(a)  2B.  ^  B.  695.  (6)  3  ^.  ^  Aid.  21. 

(c)  9^.      C.  517.  (d)  5  Bep.  100  a.  • 

inland 
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inland  drainage  the  question  is,  whether  any  immediate  1835. 
advantage  is  derived  from  it  to  those  lands  for  which  the 
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party  is  charged,  the  direct  object  and  intention  of  the  against 
sewage  being  to  drain  the  land  and  relieve  it  from 
water.  Now  here  no  immediate  benefit  arises  in  re- 
spect of  the  land  in  question  ;  but  the  neighbouring  land 
receives  some  benefit  from  which  this  property  indirectly 
derives  advantage.  If  that  is  a  ground  of  charge,  there 
are  two  things  for  which  the  rate  is  imposed  —  the 
direct  benefit,  and  the  indirect,  which  last  is  merely  of 
the  same  nature  as  that  received  by  all  the  King's  sub- 
jects passing  along  the  Strand,  The  persons  using 
Somerset  House  enjoy  it  in  a  greater  degree ;  but  the 
advantage  is  of  the  same  kind ;  and  it  is  not  one  in 
respect  of  which  parties  can  properly  be  rated.  The 
statute  23  H.  8.  c.  5.  5.  3.  (a)  directs  the  commissioners 
of  sewers  to  assess  persons  for  the  purposes  of  the  act, 

(a)  Stat.  23  H.  8.  c-  3.  ss.  2,  3,  4.,  sets  out  the  commission  of  sewers, 
by  which  (sect.  3.),  the  commissioners  are  directed  to  survey  the  sewers, 
&c.,  to  cause  the  same  to  be  amended,  &c.  after  their  discretions,  and 
to  ordain  therein  after  the  form  of  the  statutes  and  ordinances  made, 
&c.  touching  the  premises ;  "  as  also  to  inquire  by  the  oaths  of  the  honest 
and  lawful  men,"  &c.,  "  through  whose  default  the  said  hurts  and 
damages  have  happened,  and  who  hath  or  holdeth  any  lands  or  tenements, 
or  common  of  pasture,  or  profit  of  fishing,  or  hath  or  may  have  any  hurt, 
loss,  or  disadvantage  by  any  manner  of  means  in  the  said  places,  as  well 
near  to  the  said  dangers,  lets,  and  impediments,  as  inhabiting  or  dwelling 
thereabouts,  by  the  said  walls,  ditches,  banks,  gutters,  gotes,  sewers, 
trenches,  and  other  the  said  impediments  and  annoyances ;  and  all  those 
persons,  and  every  of  them,  to  tax,  assess,  charge,  distrain,  and  punish,  as 
well  within  the  metes,  limits,  and  bounds  of  old  time  accustomed,  or 
otherwise,  or  elsewhere  within  our  realm  of  England,  after  the  quantity 
of  their  lands,  tenements,  and  rents,  by  the  number  of  acres  and  perches, 
after  the  rate  of  every  person's  portion,  tenure,  or  profit,  or  after  the 
quantity  of  their  common  of  pasture,  or  profit  of  fishing,  or  other  com- 
modities there,  by  such  ways  and  means,  and  in  such  manner,"  as  to  the 
commissioners,  or  six  of  them,  shall  seem  most  convenient. 

after 
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1835.       "  after  the  quantity  of  their  lands,"  which  must  mean 
the  quantity  of  the  lands  benefited ;  but  this  could  not 

SoADY 

against  be  estimated  with  reference  to  such  an  indirect  benefit 
as  is  received  in  the  present  instance.  This  is  like 
the  case  of  an  iiidividual  choosing  to  drain  his  own 
land ;  he  ought  to  be  exempt  from  charge,  and  not  to 
be  rated  for  some  benefit  which  he  may  derive  from  the 
draining  of  adjacent  land  by  others.  Perhaps  the  com- 
missioners, if  they  had  not  confidence  in  such  an  indi- 
vidual, might  insist  upon  taking  the  drainage  into  their 
own  hands ;  but  here  that  has  not  been  done.  Sup- 
pose the  level  of  the  ground  were  such  that  it  required 
no  sewage,  must  the  proprietors  be  rated  because  the 
neighbouring  soil  is  rendered  more  healthy  by  draining? 
The  rule  must  be,  that  the  benefit,  forming  the  con- 
sideration for  the  rate,  shall  accrue  in  respect  of  the 
thing  which  is  the  subject  of  assessment.  Besides,  the 
advantage  received  by  the  occupiers  of  these  premises 
from  the  sufficiency  of  the  drainage,  is  not  derived  by 
them  from  the  commissioners  of  sewers:  it  is  the 
business  of  the  commissioners  of  pavements,  or  other 
parish  officers,  to  cleanse  and  purify  the  approaches, 
and  it  is  to  them  the  occupiers  look  for  that  accom- 
modation :  if  the  performance  of  that  work  is  rendered 
easier  by  the  drainage,  the  benefit  is  not  one  which  the 
occupiers  can  be  said  to  derive  immediately  from  the 
commissioners  of  sewers.  These  commissioners  are 
paid  for  the  direct  benefit  by  those  who  reap  it,  and  are 
not  to  be  paid  again  by  those  who  profit  by  their  works 
indirectly.  [  Williams  J.  Do  you  make  any  distinction, 
as  to  this  point,  between  premises  occupied  as  Somerset 
House  is,  and  those  of  a  private  person?]    None  is 
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intended :  all  the  cases  which  have  been  cited  on  the 
subject  of  benefit  derived  (except  Netherton  v.  Ward  {a) ) 
relate  to  premises  of  the  latter  kind. 

A  further  question  is,  whether  there  be  an  occupation 
of  these  premises,  in  respect  of  which  any  person  can 
be  rated.  The  assessment  to  the  poor-rate  proves  no- 
thing; and  it  is  not  even  stated  that  the  rate  has  ever 
been  paid.  The  case,  as  to  the  occupation,  is  like 
Holford  V.  Copeland  (5),  where  the  Masters  in  Chancery 
were  held  not  liable  to  paving  rate  as  occupiers  of  the 
premises  used  by  them  as  offices;  and  the  authorities 
on  the  subject  were  there  fully  cited.  If  there  is  no 
occupier  in  the  present  case,  the  King,  as  owner,  may 
be  rated  under  stat.  23  8.  c.  5.  5.  9.,  and  the  rate 
levied,  if  necessary,  by  distress,  under  stat.  3  &  4  Ed,  6. 
c.  8.  s,\.  Here  the  charge  has  been  laid  upon  persons 
having  no  relation  to  the  estate,  either  as  owners  or 
their  representatives,  as  tenants,  or  as  occupiers :  they 
are  merely  persons  frequenting  an  office.  The  mes- 
senger is  not  the  servant  of  the  Commissioners  of  the 
Audit  Office,  but  of  the  Crown ;  and,  if  this  were  other- 
wise, his  occupation  would  take  its  character  from  that 
of  the  commissioners,  and  would  furnish  no  additional 
ground  for  holding  them  liable. 

Blackburne  contra.  The  facts  of  the  case  sufficiently 
shew  that  the  plaintiffis  an  occupier.  Netherton  v.  Ward{a) 
decides  that,  where  premises  belonging  to  the  Crown  are 
the  subject  of  sewers'  rate,  a  person  occupying  them, 
though  not  paying  rent,  is  liable ;  and  then,  by  stat. 
52  G.  3.  c.  xlviii.  5.  7.,  it  is  to  be  ascertained  from  the 
poor's  rate  who  are  liable  to  be  assessed  as  so  occupying. 

(a)  ^B.  ^  Aid,  21.  (6)  3  B.  ^  F.  129. 

ILittledale 
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1 835.  \^LiUledale  J.  The  poor's  rate  is  to  be  looked  at  to 
g^^^^  ascertain  the  proportion  of  assessment,  but  it  does  not 
against       follow  that  that  reference  should  have  the  effect  of  intro- 

WlLSON. 

ducing  any  new  person  as  subject  to  the  rate.]  The 
land  being  liable  to  rate,  the  goods  were  liable  by  being 
found  upon  it.  Saffery  v.  Elgood  {a)  shews  this ;  for 
the  sewers'  rate  is  a  charge  upon  the  land,  and,  so  far, 
in  the  nature  of  a  rent-charge.  But  the  real  question 
is  (and  it  is  one  rather  of  fact  than  of  law,)  whether  the 
east  wing  of  Somerset  House  derives,  or  is  likely  to  de- 
rive, a  benefit  from  the  works  of  the  Commissioners  of 
sewers.  It  is  certainly  not  sufficient  to  shew  that  the 
premises  charged  are  within  the  jurisdiction  of  the  Com- 
missioners of  sewers ;  this  is  established  by  Masters  v. 
Scroggs  {b\  and  Stafford  v.  Hamston  {c) :  it  must  appear, 
as  the  Court  said  in  the  former  case,  that  the  party 
receives,  or  is  likely  to  receive,  a  benefit.  But,  as  to  the 
case  put  on  the  other  side,  of  premises  in  an  elevated 
situation  and  requiring  no  drainage,  why  should  the 
occupier  of  such  premises  be  exempt  from  rate,  if  by 
means  of  the  drainage  he  is  enabled  the  better  to  come 
at  his  land,  and  to  make  it  beneficial  ?  It  has  been 
suggested  that  the  Commissioners  of  sewers  may  be 
twice  paid,  as  if  this  were  the  case  of  men  executing 
a  work  and  deriving  a  profit  from  it;  but  the  Com- 
missioners are  only  persons  laying  out  public  money 
for  public  works;  the  question  is,  whether  the  east 
wing  of  Somerset  House,  receiving  a  benefit  from  those 
works,  shall  pay  for  such  benefit :  if  that  part  of  Somerset 
House  be  rated  for  the  benefit  so  derived,  some  other 
place  will  be  rated  less.    The  Court  cannot  enter  into 

(a)  I  /i,^  E.  191.  (6)  SM.  ^  S.  447. 

(c)  2B.  ^  B.  691. 

the 
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the  question  how  much  or  how  little  advantage  is  re-  1835. 

ceived-  if  the  place  rated  receives  any.    Nor  does  it  Z 

matter  whether  the  benefit  be  direct  or  indirect,  nor  against 
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whether  it  arise  from  draining  the  place  itself,  or  from 
draining  the  adjacent  land,  and  making  the  whole  more 
accessible.  The  plaintiff  is  not  assessed  as  a  person  walk- 
ing along  the  Strand,  but  as  one  occupying  land  which 
gains  an  advantage  from  the  sewers.  And  that  an  ad- 
vantage does  accrue,  is  admitted  by  the  case  itself;  for 
it  states,  "  that  the  buildings  of  Somerset  House  derive 
no  immediate  benefit  from  the  said  drain  or  sewer," 
= —  "  ejccept  the  general  benefit  and  advantage  of  being 
accessible,  and  of  its  approaches  and  neighbouring 
public  ways  being  properly  drained  and  cleansed." 
Besides,  if  there  were  not  a  great  sewer  under  Somerset 
House,  like  that  described  in  the  case,  the  water  which 
runs  through  that  sewer  would  go  into  the  drains  under 
the  east  wing.  [_Littledale  J.  The  plaintiff  means  that 
the  sewage  under  the  east  wing  is  sufficient  for  the 
buildings  there,  and  that  they  do  not  want  the  benefit  of 
the  great  sewer.] 

Bogers,  in  reply.  In  Nether  ton  v.  Ward  (a)  an  occu- 
pation in  fact  was  expressly  stated  in  the  case,  and  was 
particularly  relied  upon  by  Holroyd  J.  in  giving  judg- 
ment. The  object  of  stat.  52  G.  3.  c,  xlviii.  is  the 
ascertaining,  not  who  are  to  be  considered  occupiers, 
but  in  what  proportions  they  shall  be  rated.  It  is  said 
that  the  distress  was  at  all  events  legal,  because  the 
goods  were  found  upon  the  land  charged ;  but,  as- 
suming the  fact  to  be  so,  which  is  not  stated,  the  ques- 
tion submitted  to  the  Court  in  this  case  is,  not  whether 

(a)  ^B.  ^  Aid,  21. 
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the  distress  would  be  legal  if  the  assessment  were  good, 
but  whether  the  assessment  was  laid  on  the  right  per- 
son. And  it  is  not  correct  to  say  that  the  charge  is 
laid  upon  the  land ;  by  the  statute  of  sewers  it  is  im- 
posed on  the  person  in  respect  of  the  land.  The  case 
expressly  finds  that  no  immediate  benefit  is  derived 
from  the  great  sewer  to  the  building  in  question.  If 
the  charge  is  to  be  in  proportion  to  the  advantage  re- 
ceived, it  is  impossible  to  fix  any  proportion  in  which 
the  charge  should  be  assessed  for  the  indirect  and  in- 
definite advantage  here  insisted  upon. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  of  trespass,  for  the  purpose  of 
trying  the  validity  of  a  sewers'  rate  imposed  on  the 
plaintiff  as  occupier  of  the  Audit  Office,  in  the  eastern 
wing  of  Somerset  House.  The  plaintiff  contended  that 
such  rate  was  improperly  imposed  on  him  as  the  occu- 
pier, even  if  it  could  be  imposed  at  all  in  respect  of  that 
buildin<T :  but  that  also  he  denied. 

A  case  was  agreed  upon,  stating  the  particulars  from 
which  the  plaintiff's  occupation  was  inferred  by  the 
defendant :  on  the  effect  of  them  we  do  not  find  it  ne- 
cessary to  give  any  opinion,  because  the  52  G.  3.  c.  xlviii. 
gives  the  power  to  rate  those  persons  as  occupiers  who 
are  de  facto  assessed  to  the  poor's  rate,  and  the  plaintiff, 
filling  the  latter  character  with  respect  to  the  premises, 
is  clothed  with  the  former  by  the  statute  referred  to. 
We  are,  therefore,  to  decide  whether  the  occupier  of 
the  Audit  Office  is  liable  to  be  rated  to  the  sewers  in 
respect  of  that  occupation. 

The 
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The  facts  on  this  point  were  these:  that  under  Somerset  1835. 
House  there  are  drains  and  sewers  originally  made  by 
and  still  under  the  management  and  control  of  the  Board  against 
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of  Works,  at  the  public  expense ;  that  the  drains  and 
sewers  under  the  eastern  wing  communicate  with  these 
and  form  part  thereof;  that  they  are  west  of  London, 
and  fall  into  the  Thames :  that  there  is  a  common  sewer 
running  through  the  square  of  Somerset  House  and 
under  Somerset  House,  which  was  made  and  is  repaired 
by  the  commissioners  of  sewers  for  Westminster,  but  the 
drains  and  sewers  under  the  eastern  wing  do  not  com- 
municate therewith,  nor  do  the  buildings  of  Somerset 
House  derive  any  immediate  benefit  therefrom,  except 
the  general  benefit  and  advantage  of  being  accessible, 
and  of  its  approaches  and  neighbouring  public  ways 
being  properly  drained  and  cleansed. 

Though  numerous  cases  were  cited  in  the  argument, 
from  Keighlei/s  Case  (a),  to  Rex  v.  The  Commissioners  of 
Sewers  for  the  Tower  Hamlets  {b),  the  doctrine  laid  down 
in  them  all  is  uniform  and  undisputed,  as  applicable  to 
the  present  question.  It  rests  on  the  principle,  that 
every  one  whose  property  derives  benefit  from  the 
works  of  the  Commissioners  may  be  assessed  to  the  rates 
they  impose.  The  benefit  is  not  required  to  be  im- 
mediate, nor  do  the  cases,  or  the  commission  itself,  or 
the  statutes,  say  any  thing  of  the  nature  or  amount  of 
the  benefit.  Possibly  that  benefit  may  be  so  extremely 
small,  that  a  jury  would  not  have  found  the  fact  stated 
in  the  case.  But,  on  the  other  hand,  the  kind  of  benefit 
may  be  of  high  value,  as  if  a  house  were  inaccessible, 
because  surrounded  by  marshes,  and  the  works  of 


(a)  10  Rep.  142.  b.  (b)  9  B.  4;  C.  517. 
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T  does  not  even  state  that  the  amount  of  rate  does  not 

SOADY 

against       bear  a  iust  proportion  to  the  extent  of  benefit.  This 

Wilson.  . 

may  possibly  be  immaterial :  for,  if  the  commissioners 

have  jurisdiction,  this  Court  would  not  inquire  whether 

they  had  correctly  exercised  their  judgment,  in  an  action 

of  trespass  for  levying  the  rate.    But  as  the  jurisdiction 

results  from  the  fact  of  benefit  being  derived,  and  the 

case  expressly  states  that  some  benefit  was  derived,  we 

think  ourselves  bound  by  the  finding  to  say  that  the 

defendant  had  authority  to  levy  the  rate,  and  is  con- 

sequendy  entitled  to  our  judgment. 

Judgment  for  the  defendant. 
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Doe  on  the  several  Demises  of  Joseph  Lane  Monday^ 


May  11th. 


Lucas  Shelton,  Thomas  Wood  Roberts, 
and  Thomas  Wood  Roberts,  William  Ro- 
berts, and  John  Roberts,  against  Brown 
Shelton. 


ON  the  trial  of  this  ejectment,  at  the  Herefordshire  i-  A  verdict 
was  taken  for 

Summer  assizes,  1833,  before  Tindal  C.  J.,  the  jury  plaintiff  in 

^  '    'm       1  •  •   •  ejectment, 

found  a  verdict  for  the  plauitiff,  subject  to  the  opinion  subject  to  a 
of  this  Court  on  the  following  case :  —  ^hi^h  suted 

rpi       that  it  was 

"  the  custom 
in  the  manor  " 

in  which  the  premises  in  question,  being  copyhold  lands,  were,  that  where  a  copyholder, 
being  a  feme  covert,  surrendered,  if  the  husband  consented  to  the  surrender,  such  consent 
should  be  expressed  in  the  surrender  and  admission  ;  and  that  without  his  consent  the  sur- 
render was  inoperative.  Qucsre,  whether  upon  this  it  must  be  understood  that,  if  the  hus- 
band were  shewn  to  have  consented  in  fact,  but  such  consent  was  not  expressed  in  the 
surrender,  the  surrender  was  inoperative. 

2.  The  custom  so  understood  would  not  be  bad  in  law. 

3.  The  Court  refused  to  amend  the  case,  at  the  instance  of  plaintiff  alone,  by  the 
Judge's  notes,  so  as  to  limit  it  to  a  mere  statement  that  the  common  practice  was  to  enter 
the  consent  in  the  surrender  and  admission. 

4.  Supposing  such  an  entry  not  indispensable,  the  Court,  upon  a  case  stated,  will  not,  in 
default  of  evidence,  assume  the  fact  of  the  consent,  in  order  to  prevent  the  surrender  from 
being  invalidated,  as  against  a  party  disputing  the  efficacy  of  the  surrender  and  claiming  as 
heir  to  the  wife. 

5.  Nor  will  the  Court  so  assume,  upon  proof  that  the  husband  had  joined  in  a  previous 
surrender  of  the  copyholds  to  the  use  of  a  stranger  for  the  wife's  life,  and  was  not  entitled 
to  curtesy,  that  he  was  present  in  the  court  at  which  the  surrender  in  question  took  place ; 
that  the  entry  of  the  surrender  in  the  court-roll  was  incomplete,  but  contained  no  entry 
of  the  consent ;  and  that  the  surrenderee  was  admitted,  but  did  not  take  possession. 

6.  And  semble,  that  a  jury  ought  not  so  to  assume,  on  these  facts  alone. 

7.  The  objection  to  the  want  of  consent,  or  to  its  not  being  expressed  in  the  surrender 
and  admission,  may  be  taken  by  a  party  claiming  as  heir  to  the  wife. 

8.  The  statement,  in  the  case,  of  the  necessity  of  the  husband's  consent,  cannot  be  un- 
derstood to  apply  to  cases  only  where  he  has  an  interest  at  the  time  of  the  surrender. 

9.  A  surrender  expressed  that  5.  "  came  by  W.  H.  and  R.  J,  his  assignees  duly  ap- 
pointed." Held  to  be  no  proof,  against  a  party  disputing  the  surrender,  that  S.  had  been 
a  bankrupt,  nor  of  IK  H.  and  R.  J.  having  been  authorised  by  him  to  appear. 

10.  A  surrender  so  expressed  does  not  satisfy  a  custom,  that  a  surrender  may  be  made 
by  attorney  duly  appointed,  and  that,  when  a  surrender  is  so  made,  it  is  to  be  mentioned 
in  the  surrender  that  it  was  made  by  attorney  duly  appointed. 

11.  By  a  deed  ok'  January  1796,  reciting  iS.'s  bankruptcy,  and  the  conveyance  under  it 
of  land,  belonging  to  S.,  to  T.  W.,  T.  fV.  conveyed  to  JB.  for  the  purpose  of  making  a  tenant 
to  the  praecipe.  £.  was  no  party  to  this  deed  ;  but  he,  in  Fehruciry  1796,  by  deed  not  re- 
ferring expressly  to  the  bankruptcy  or  the  previous  deed,  conveyed  the  lands  to  a  tenant 
to  the  praecipe,  and  declared  the  uses  of  the  recovery  to  be  to  his  mother  for  life,  remainder 
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Shelton 
against 
Shelton. 

to  himself  in 
fee :  the  parties 
to  the  intended 
recovery, 
named  in  this 
deed,  were  the 
same  as  those 
mentioned  in 
the  preceding : 
Held,  that 
J?.,  in  a  suit 
respecting  other 
land,  was  not 
estopped  from 
disputing  S.'s 
bankruptcy. 

12.  If  the 
husband  of  a 
woman  who,  in 
1796,  has  a 
reversionary 
estate  tail  in 
copyhold  lands 
in  which  there 
is  no  curtesy, 
be  proved  to 
have  been  a 
bankrupt  in 
1796,  and  the 
wife's  estate 
tail  afterwards 
vest  in  posses- 
sion, and  she 
surrender  it  in 
1803,  this  is 
not  prim^  facie 
proof,  as  against 
the  son  of  the 
two,  claiming 
under  the  entail, 
that  the  hus- 
band had  no 
interest  at  the 
time  of  the 
surrender. 

13.  Semhle, 
that  it  would 
be  such  prima 
facie  proof 

as  against  the 
husband. 


The  premises  in  question  are  copyhold  of  inheritance 
of  the  manor  of  Bromyard  and  Bromyard  Foreign^  in 
the  county  of  Hereford,  On  the  11th  of  April  1749, 
Anthony  Kerry^  being  seized  of  the  premises  in  fee, 
according  to  the  custom  of  the  said  manor,  duly  sur- 
rendered them  to  the  use  of  the  said  Anthony  Kerry, 
James  Lane,  and  Elizabeth  his  wife  (the  daughter  of  the 
said  Anthony  Kerry),  successively,  and  after  their  deceases 
to  the  heir  or  heirs  of  the  body  of  the  said  Elizabeth 
by  James,  remainder  over.  Anthony  Kerry  was,  on  the 
same  day,  duly  admitted  tenant  of  the  same  premises. 
Elizabeth,  the  wife  of  the  said  James  Lane,  died  in  1759, 
leaving  issue  by  the  said  James  Lane  two  daughters, 
Mary  and  Elizabeth.  By  the  custom  of  the  manor 
there  is  no  coparcenary,  but  the  eldest  daughter  is  the 
sole  heir:  and,  therefore,  on  the  death  of  Elizabeth  the 
mother  in  1759,  the  estate  tail  vested  in  Mary  the 
eldest  daughter.  She  survived  Anthony  Kerry,  who 
died  in  1770,  and  also  James  Lane,  who  died  in  January 
1803.  In  1769,  Mary  Lane  was  married  to  BroM 
Shelton  the  elder,  by  whom  she  had  issue  four  children; 
Brown  Shelton  the  younger,  the  defendant ;  James  Lane 
Shelton,  the  second  son ;  a  daughter  named  Mary 
Maria ;  and  Joseph  Shelton,  the  youngest  son,  who  was 
the  father  of  Joseph  Lane  Lucas  Shelton,  one  of  the 
lessors  of  the  plaintiff. 

The  lessors  of  the  plaintiff  put  in  a  deed  of  Ja- 
nuary  26th,  1796,  purporting  to  be  betv.>een  Thomas 
Wood,  of  the  first  part;  Richard  Jones^  of  the  second 
part;  James  Lane,  of  the  third  part;  Mary,  the  wife  of 
Brown  Shelton  the  elder,  of  the  fourth  part ;  William 
Hyde,  of  the  fifth  part ;  and  Brown  Shelton,  the  younger, 
of  the  sixth  part:  whereby  it  was  recited  that,  by  a 

settlement 
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Brown  Shelton  the  elder  and  Mary  his  wife,  and  also 
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under  and  by  virtue  of  divers  proceedings,  conveyances,  Smelton 
and  assurances  in  the  law,  had,  made,  done,  and  exe-  Shelton. 
cuted  by  virtue  of  and  under  a  commission  of  bankrupt 
bearing  date  the  8th  of  January  1781,  awarded  and  issued 
against  the  said  Brown  Shelton  the  elder,  by  the  descrip- 
tion, &c.,  a  certain  estate  at  Eastham  had  been  conveyed 
to  the  said  Thomas  Wood  and  to  Benjamin  Taylor,  de- 
ceased, and  their  heirs,  during  the  life  of  Brown  Shelton 
the  elder,  in  trust,  for  the  sole  and  separate  use  of  Mary 
the  wife  of  the  said  Brown  Shelton,  for  her  life,  re- 
mainder to  the  said  Mary  for  her  life,  remainder  to 
their  issue  in  tail  male,  with  divers  remainders  over. 
And,  after  further  reciting  that  it  was  intended  that  a 
common  recovery  should  be  suffered,  wherein  the  said 
James  Lane  should  be  demandant,  and  Richard  Barnehy 
should  be  tenant,  and  Brown  Shelton  the  younger  should 
be  vouchee,  the  indenture  then  conveyed  the  said  free- 
hold premises  to  Brown  Shelton  the  younger,  for  the 
purpose  of  vesting  the  freehold  in  him,  so  as  to  enable 
him  to  convey  the  same  to  Barnehy^  in  order  to  make 
him  a  good  tenant  to  the  praecipe.  This  deed  was 
executed  by  all  the  above-mentioned  parties,  except 
Brown  Shelton  the  younger. 

By  an  indenture  of  release,  dated  the  9th  February 
1796,  between  Brown  Shelton  the  younger,  of  the  first 
part;  Richard  Barnehy,  of  the  second  part;  James 
Lane,  of  the  third  part;  Mary,  wife  of  Brown  Shelton 
the  elder,  of  the  fourth  part ;  and  Richard  Jones,  of  the 
fifth  part;  it  was  witnessed  that,  for  barring  of  all 
estates  tail  and  remainders  over  in  the  hereditaments 
therein  granted,  the  said  Brown  Shelton  conveyed  the 
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said  premises  at  Eastham  unto  Richard  Barnehy^  witii 
the  intent  to  make  him  a  good  tenant  of  the  freehold, 
in  order  for  suffering  a  common  recovery;  and  by  the 
said  deed  it  was  declared,  that  James  Lane  should  be  de- 
mandant, Richard  Barneby,  tenant,  and  Brown  Shelton 
the  younger,  vouchee.  The  uses  of  the  said  recovery 
were  declared  to  be  for  the  sole  and  separate  use  of 
Mary,  the  wife  of  Brown  Shelton  the  elder,  for  her  life, 
with  remainder  to  Bromi  Shelton  the  younger,  in  fee. 
This  deed  was  executed  by  the  defendant  and  Richard 
Barnehy  only. 

These  deeds  were  offered  in  evidence  to  prove  that 
an  estate  at  Eastham  had  been  settled  upon  the  issue  of 
the  -marriage,  and  also  that  Brown  Shelton  the  elder  was 
declared  a  bankrupt  in  January  1781 :  but  their  admis- 
sibility was  disputed  on  the  part  of  the  defendant,  and 
the  Chief  Justice  received  them  in  evidence,  subject  to 
the  opinion  of  this  Court. 

The  lessors  of  the  plaintiff  put  in  a  copy  of  court  roll, 
dated  22d  April  1782,  stating  that  "at  that  court 
came  Brown  Shelton^  by  William  Hyde  and  Richard 
JoneSi  his  assignees,  duly  appointed,  and  Mary,  wife  of 
the  said  Brown  Shelton,  customary  tenants  of  the  said 
manor  (the  said  Mary  having  been  first  privately  exa- 
mined apart  from  her  said  husband  by  the  steward, 
and  freely  consenting),  and  surrendered  into  the  hands 
of  the  lord  of  the  said  manor,  according  to  the  custom 
of  the  said  manor,"  the  premises  in  question,  expectant 
on  the  death  of  James  Lane  (who  was  stated  to  have  a 
life  interest  in  the  said  premises),  to  the  use  and  behoof 
of  Thomas  Wood,  and  his  heir  or  heirs,  during  the 
joint  lives  of  the  said  Brown  Shelton,  and  Mary  his 
wife,  which  said  Mary  was  stated  therein  to  have  a  life 

interest 
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interest  in  the  premises  if  she  survived  the  said  James  1835. 
Lane:  and  the  said  TJwmas  ^'bot?  was  admitted  at  the 
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same  court  tenant  under  the  surrender  for  the  joint  Shelton 
lives  of  Brown  Shelton  and  his  wife,  expectant  upon  the  Shelton. 
death  of  the  said  James  Lane* 

It  is  the  custom  in  the  said  manor,  if  the  husband 
consents  to  a  surrender,  that  such  consent  shall  be  ex- 
pressed in  the  surrender  and  admission,  and  without  his 
consent  the  surrender  is  wholly  inoperative.  And,  by 
the  said  custom,  the  husband  takes  no  interest  after  his 
wife's  decease,  as  tenant  by  the  curtesy.  By  the  custom 
of  the  manor  a  surrender  may  be  made  by  attorney 
duly  appointed ;  but,  when  it  is  so  made,  it  is  always 
mentioned  in  the  surrender  that  it  was  made  by  the  at- 
torney duly  appointed. 

By  indenture  of  release  of  1 4th  August  1783,  the 
release  made  between  James  Lane,  the  father  of  Mary 
Shelton,  Brown  Shelton^a  wife,  Thomas  Wood,  of  Colling- 
ton,  and  Richard  Jones  and  William  Hyde,  the  said 
James  Lane  conveyed  certain  freehold  estates  to  the 
said  Richard  Jones  and  William  Hyde,  in  trust  for  him- 
self during  his  life;  and  on  his  decease  to  pay  to  the 
said  Mary,  or  permit  her  to  receive,  the  rents  and  profits 
to  her  separate  use  for  life;  and,  by  the  same  indenture, 
after  reciting  that  a  commission  of  bankrupt  had  issued 
against  Brown  Shelton,  and  that  his  assignees  had  put 
up  for  sale  by  auction  his  copyhold  premises,  and  that 
the  said  Thomas  Wood  had  been  the  highest  bidder 
thereat  for  the  same,  and  was  declared  the  purchaser, 
but  had  purchased  the  same  with  the  money  of  James 
Lane,  and  in  trust  for  him,  the  said  Thomas  Wood 
covenanted  to  stand  seized  of  the  said  copyhold  pre- 
mises, after  the  decease  of  the  said  James  Lane,  during 

the 
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the  joint  lives  of  the  said  Brown  Shelton  the  elder,  and 
Mary  his  wife,  upon  trust  to  pay  to  the  said  Mary,  or 
permit  her  and  her  assigns  (the  same  to  be  at  her  elec- 
tion) to  receive,  all  the  clear  yearly  rents,  issues,  and 
profits  thereafter  to  arise  or  become  payable  for  or  in  re- 
spect thereof,  for  her  sole  and  separate  use,  to  the  intent 
that  the  same  might  be  subject  to  her  own  sole  disposal, 
independent  of  the  said  Brown  Shelton  the  elder,  her  said 
husband,  in  like  manner  as  was  thereinbefore  declared 
touching  the  annual  rents  and  profits  of  the  said  free- 
hold premises.  Brown  Shelton,  the  father,  was  not, 
neither  was  the  defendant,  a  party  to  the  last  deed. 

By  the  custom  of  this  manor,  a  tenant  in  tail  may 
bar  the  entail  by  surrender  only,  without  fine  or  reco- 
very; and  James  Lafie,  the  surviving  tenant  for  life 
under  the  surrender  of  174-9,  having  died  in  January 
1803,  Mary  Shelton,  together  with  the  said  Thomas 
Wood,  attended  at  a  court  held  on  the  3d  of  May  1803. 
The  lessors  of  the  plaintiff  put  in  an  alleged  copy  of  the 
court-roil,  part  of  which  was  in  the  hand-writing  of 
William  Griffiths,  the  then  steward,  and  was  also  signed 
by  him,  whereby  it  was  stated  as  follows : — 

"  Manor  of  Bromyard  and  Bromyard  Foreign. 

"  At  a  Court  Baron  of  Folliott,  by  divine  permission, 
Lord  Bishop  of  Hereford,  there  held  the  third  day  of 
May,  in  the  year  of  our  Lord  1803,  before  William 
Griffiths,  gentleman,  steward  there : 

"  At  this  court  came  Mary  Shelto7i,  the  wife  of  Brown 
Shelton,  and  Thomas  Wood,  two  of  the  customary  tenants 
of  the  said  manor  (the  said  Mary  having  been  privately 
examined  by  the  steward  aforesaid,  and  freely  consent- 
ing), and  surrendered  into  the  hands  of  the  lord  of  the 

said 
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said  manor,  by  the  hands  and  acceptance  of  the  said  1835. 

steward,  according  to  the  custom  of  the  said  manor,     _  ' 

'  ^  DoEdem. 

two  messuages,"  &c.  (setting  out  the  premises)  "  lying  Shelton 

against 

in  the  village  of  Norton,  within  the  manor  aforesaid,  Shelxon. 
and  all  their  and  each  of  their  estate,  right,  and  interest 
therein,  to  the  use  of  the  said  Thomas  Wood,  his  heir  or 
heirs  for  ever,  according  to  the  custom  of  the  said 
manor,  by  the  rent,  heriot,  and  all  other  services  there- 
fore due  and  of  right  accustomed ;  but  upon  the  trusts 
and  for  the  purposes  following"  (setting  out  the  trusts). 
"  And  the  said  Thomas  Wood,  being  present  in  court, 
prayed  to  be  admitted  to  all  and  singular  the  said  pre- 
mises so  surrendered  to  his  use  as  aforesaid,  upon  and 
subject  to  the  trusts  hereinbefore  declared  with  respect 
to  the  same;  to  whom  the  lord  of  the  said  manor,  by 
his  said  steward,  granted  the  same  messuages,"  &c. 
accordingly,  habendum  to  the  said  Thomas  Wood,  his 
heir  or  heirs  for  ever,  under  and  subject  to  the  trusts 
aforesaid,  by  the  rent,  &c. ;  "  and  he  gives  to  the  lord  for 
a  fine  51.  os.,  and  is  admitted  tenant  thereof,  and  had 
seizin  by  the  rod,  and  his  fealty  is  respited. 

"  William  Griffiths,  steward." 

The  court  at  which  such  surrender  and  admission 
were  made,  was  held  at  some  inn  at  Bromyard.  It  was 
a  general  and  not  a  special  court;  it  lasted  many  hours, 
and  a  great  number  of  persons  attended  it ;  sometimes 
the  rooms  were  quite  full.  The  jury  said  that  Brown 
Shelton  the  elder  was  present  at  that  court.  The  ori- 
ginal court  roll  was  produced,  which  contains  the  follow^- 
ing  entry,  and  no  other,  applicable  to  the  last-mentioned 
surrender: — "At  this  court  came  Mary  Shelton,  the 
wife  of  Brown  Shelton'*    There  is  annexed  to  that 
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7~      but  after  the  year  1825.    "  See  minute  book  pro- 

DoE  dem. 

Shelton  ceedings  of  a  court  held  for  this  manor  not  entered 
s/elton.  on  the  roll."  The  minute  book  of  the  steward,  with 
reference  to  the  proceedings  at  the  court  held  on  the 
3d  of  May  1803,  contained  the  following  entry:  — 
"  Manor  of  Bromyard  and  Bromyard  Foreign.  At  a 
court  there  held  the  2d  of  May  1803,  before  William 
GriJfitJis^  steward"  (then  follow  the  names  of  the  jury 
and  the  homage).  "  At  this  court  came  Mary  Shelton^ 
wife  of  Brown  S/iellon,  the  said  Mary  having  been  first 
privately  examined  by  the  steward  aforesaid,  and  freely 
consenting;  and  Thomas  Wood,  customary  tenants  of 
this  manor ;  and  surrendered  all  those  two  messuages  as 
in  Price's  draft,  surrender,"  &c. 

In  the  margin  of  the  same  book  was  an  entry  of  the 
steward*s  charges  (set  out  in  the  case),  including  a 
private  examination  {a), 

Thomas  Wood  was  admitted  tenant  of  the  premises  in 
fee  the  same  day,  and  has  since  died,  leaving  Thomas 
Wood  BobertSy  one  of  the  lessors  of  the  plaintiff,  his 
heir  at  law.  Mary  Shelton  had  lived  separate  from  her 
husband  many  years  before  the  death  of  James  Lane, 
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and  never  lived  with  him  again.  She  lived  on  the 
copyhold  property  until  her  death  in  1821. 

The  questions  for  the  opinion  of  the  Court  were, 
first,  whether  the  deeds  of  the  26th  of  January  1796, 
and  the  9th  of  February  1796,  were  admissible  to  prove 
the  bankruptcy  of  Brown  Shelton  the  elder,  and  the  set- 
tlement of  the  Eastham  estate:  and,  secondly,  whether 
the  lessors  of  the  plaintiff  were  entitled  to  recover  upon 
the  facts  of  the  case.  The  case  was  argued  in  Hilary 
term  last  (January  20th)  (a). 

Sir  W.  W.  Follett,  Solicitor-General,  for  the  plaintiff. 
The  husband,  by  his  assignees,  was  a  party  to  the  sur- 
render of  1782,  and  there  is  presumptive  proof  of  his 
consent  to  that  of  1803.  Neither  the  custom,  nor  the 
ordinary  copyhold  law,  requires  that  he  should  per- 
sonally be  a  party  to  the  surrender,  so  that  he  con- 
sents. [Lord  Denman  C.  J.  But  it  is  found  that  his 
consent  must  be  expressed  in  the  surrender  and  admis- 
sion.] The  "  custom  in  the  manor "  is  that  it  should 
be  so  expressed ;  but  that  does  not  mean  that  such  is 
the  "  custom  of  the  manor ; "  it  means  only  that  this  is 
usual.  If  the  expression,  as  it  now  stands,  necessarily 
import  the  custom  of  the  manor,  the  case  should  be 
amended  by  the  Judge's  notes.  The  plaintiff  is  in  pos- 
session of  the  verdict,  subject  to  the  case.  A  special 
case,  as  was  said  by  Abbott  C.  J.  in  Van  Wart  v.  WoU 
%  {b\  contains  "  the  admissions  of  the  parties  to  the 
facts  therein  stated,"  and  this  is  on  the  same  footing 
with  pleadings,  which  contain  the  statement  of  the 
question  agreed  upon  by  the  parties.  It  should,  there- 
fa)  Before  Lord  Denman  C.  J.,  LUUedale  and  Williams  Js. 
(6)  %.  f  Moo.  5. 

fore^ 
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1835.      fore,  be  amendable,  as  pleadings  are,    [Lord  Den- 
ma7i  C.  J.   Suppose  you  prevailed  upon  the  Judge  to 
SiiELTON      amend,  how  would  the  amended  case  bind  the  other 

against 

Shelton.  party  without  his  consent  ?  We  cannot  amend.]  The 
meaning  of  the  case  cannot  be  taken  to  be,  that  the 
consent  of  the  husband,  in  every  instance,  must  be  ex- 
pressed in  the  surrender,  in  order  to  make  it  binding. 
Otherwise  it  would  follow  that,  if  the  case  expressly 
found  the  consent,  still  the  surrender  could  not  bind, 
unless  the  consent  were  expressed  on  the  face  of  it  ; 
but  a  custom  to  that  extent  could  not  be  supported.  Now 
here,  as  to  the  surrender  of  1782,  the  husband  is  a  party, 
and  consenting,  if  his  assignees  represent  him.  That 
depends  upon  the  evidence  of  his  bankruptcy,  which 
is  completely  made  out  by  the  deeds  of  January  and 
February  1796.  It  will  be  argued  that  the  defendant 
was  no  party  to  the  deed  of  January ;  but  he  is  a  party 
to  that  of  'February^  which  conveys  an  interest  to  him- 
self, and  which,  as  it  rests  entirely  upon  the  deed  of 
January^  must  be  considered  as  forming  one  conveyance 
with  it.  The  surrender  of  1782  is  therefore  binding. 
Then  the  wife,  having  a  reversionary  interest,  makes  the 
surrender  in  1803.  The  husband  is  not,  indeed,  stated 
to  be  a  party  to  that  surrender;  but  he  is  present  in 
Court :  and,  supposing  this  by  itself  not  to  be  evidence 
of  his  consent,  it  is  ground  for  presuming  his  consent, 
if  the  consent  be  indispensable.  Here  too  there  is  an 
admission,  following  up ;  the  surrender ;  and  this,  in 
default  of  negative  evidence,  shews  that  all  was  done 
which  was  requisite  to  perfect  the  conveyance.  In 
Scamon  v.  Maw  («),  though  there  was  no  special  cus- 
tom, a  surrender  by  the  wife  alone  to  the  use  of  her 

(a)  3  Bing.  378. 

husband 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


275 


husband  was  considered  to  be  good,  his  assent  being  1835. 
presumed  from  his  being  present  in  court,  and  being 

Doe  dem. 

afterwards  admitted.    The  absence  of  an  entry  of  the  Shelton 
husband's  consent  on  the  rolls,  cannot  be  insisted  upon  Shkvsoh. 
with  respect  to  the  surrender  of  1803,  since  the  court 
rolls  are  not  complete  for  that  time.    It  cannot,  there- 
fore, be  assumed  that  he  was  not  a  party. 

But,  further,  the  want  of  the  husband's  consent  can- 
not be  insisted  upon  by  the  defendant,  who  claims  as 
heir  to  the  wife.  The  wife  herself  could  not  have  taken 
the  objection ;  it  is  for  the  husband  alone,  or  those 
claiming  under  him  (a).  Again,  though,  independently 
of  any  special  custom,  a  surrender  by  consent  of  the 
husband  will  pass  an  estate  as  against  both  husband 
and  wife,  and  not  without  such  consent,  yet  the  consent 
of  the  husband  is  necessary  only  where  he  has  some  in- 
terest in  the  property,  and  only  in  consequence  of  such 
interest.  In  WatJdns  on  Copyholds,  p.  63  (^),  it  is  said, 
"  As  the  husband  becomes,  on  marriage,  entitled  to  the 
profits  of  the  wife's  copyholds,  during  her  life,  and  often 
by  custom,  du^^ing  his  own,  it  would  be  unreasonable 
that  the  wife  should  be  suffered  to  deprive  him  of  them 
by  force  of  a  particular  custom,  without  his  consent:  it 
has  therefore  been  determined,  that  a  custom  for  a 
feme  covert  to  surrender  without  such  consent  cannot 
be  supported."  For  this  Stevens  dem.  Wise  v.  Tyrrell  {c) 
is  cited.  But  it  is  added,  "  But  where  a  copyhold  is 
settled  on  a  wife  for  her  own  separate  use,  it  does  not 
fall  within  the  reasons  of  the  last  case,  and  therefore 
she  may  surrender  it  without  her  husband.  And  where 
the  wife  is  not  entitled  to  her  separate  use,  yet  a  sur- 

(a)  See  Scriven  on  Copyholds,  part  I.  ch.  4.  vol.  I.  p.  162.  (Sd  edit.) 
(6)  Vol.  I.  ch.3,  p.  89.  (4th  edit.)  (c)  2  WUs.  1. 

render 
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1835.       render  of  the  copyhold  by  her  alone,  with  the  consent 
of  her  husband,  would  be^ood.   And  if  the  husband  be 

Doe  dem. 

Shelton      present  at  such  a  surrender,  it  will  be  sufficient  proof  of 

against 

Shelxon.  his  assent.  So,  if  the  husband  and  wife  agree  to  live 
separate,  and  the  husband  thereupon  covenants  that  the 
wife  shall  therefore  enjoy  to  her  own  use  her  real  estates, 
&c.,  after  such  covenant  her  surrender  shall  be  taken  to 
be  xmth  his  assent ;  and  by  custom  such  a  surrender  is 
good,  as  appears  in  Moore,  123"  {a).  Here  the  husband 
had  been  a  bankrupt;  and  afterwards,  in  1782,  had  given 
up  whatever  interest  he  had  to  Wood,  during  the  joint 
lives  of  himself  and  his  wife;  and,  after  her  death,  by 
the  custom,  he  was  not  entitled  to  curtesy.  In  Comp- 
ton  V.  Collinson  (b)  the  husband  was  separated  by  deed 
from  his  wife,  and  had  covenanted  that  she  should  enjoy 
her  estates  to  her  own  use,  and  that  he  would  join  her 
in  levying  a  fine,  or  suffering  a  recovery,  and  limiting 
to  such  uses  as  she  should  appoint :  and  it  was  held 
that  she  might,  without  a  special  custom,  surrender 
without  his  consent:  and  Lord  Loughborough  illustrated 
the  case  by  the  law  of  fines,  saying,  "  it  has  been  settled 
ever  since  the  case  in  the  17  Ed,  3.  (c),  that  if  a  fine  be 
levied  by  a  feme  covert  without  her  husband,  it  shall 
bind  her  and  her  heirs,  if  it  be  not  avoided  by  the 
husband."  Compton  v.  Collinsoji  {b)  has  been  questioned 
as  to  some  part  of  the  grounds  of  decision  ;  but  the 
principle  assumed  in  it,  that  the  husband's  assent  is 
necessary  only  by  virtue  of  his  interest,  has  not  been 
shaken.  The  want  of  interest,  too,  is  also  an  additional 
reason  for  presuming  his  consent,  if  necessary.  The 

(a)  Anonymous  Case,  pi.  268. 

(6)  1  H.  JBl.  334.    See  2  Br.  Ca.  Ch.  377.;  and  Mr.  Eden's  note  (1). 
(c)  Yearbook,  Mich.  17  Ed.  3.  p.  52.  pi.  32.  j  p.  78.  pi.  117.  Lib. 
Asm.  Ann.  17.  p.  51.  pi.  17. 

custom 
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custom  here,  of  expressing  the  consent  of  the  husband 
on  the  surrender,  can  be  applicable  only  to  cases  where 
the  consent  is  required  by  the  ordinary  copyhold 
law :  if  more  was  meant,  the  case  should  have  ex- 
pressed it. 

Maide  contra.    The  custom  is  expressly  stated  to  be 
that  the  consent  of  the  husband  must  be  expressed  in 
the  surrender  and  admission ;  and  nothing  has  been 
shewn  which  renders  such  a  custom  bad.    Indeed,  the 
points  which  have  been  raised,  as  to  presuming  the 
consent,  sufficiently  shew  that  such  a  custom  is  con- 
venient and  reasonable,  as  it  will  prevent  estates  from 
being  devested  by  matter  not  in  writing,  or  by  vague 
recollections,  and  presumptions  of  fact.    The  surrender 
of  1803  is  invalid  for  want  of  the  husband's  consent, 
expressed  on  the  surrender.    It  cannot  be  said  that  the 
court  rolls  are  not  extant:  they  are  extant,  and  not 
defaced ;  they  are  however  incomplete,  so  far  as  relates 
to  any  entry  of  the  husband's  consent,  and  the  minutes 
of  the  steward  do  not  aid  this.    Even  the  presence  of 
the  husband  at  the  surrender  does  not  appear;  but  only 
that,  at  some  part  of  the  time  during  which  the  court 
was  held,  he  was  there.    Then  it  is  argued  that  no  con- 
sent at  all  is  necessary,  unless  the  husband  be  interested. 
This  in  reality  amounts  to  saying  that  a  wife  may  bind 
herself  in  every  case  where  the  husband  has  no  interest; 
as,  for  instance,  that  she  may  convey  a  remainder  ex- 
pectant upon  the  death  of  her  husband,  —  a  proposition 
clearly  untenable.    The  restriction  upon  the  acts  of  a 
married  woman  belongs  in  reality,  not  to  the  law  of  pro- 
perty, but  to  the  marital  law:  the  husband  is  to  govern 
the  wife's  discretion.    Besides,  the  issue  by  the  father 
Vol.  IIL  U  is 


1835. 


Doe  dem. 
Shelton 
against 
Shelton., 
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1835.  is  interested.  Watkins  certainly  lays  down  a  principle 
_  similar  to  that  contended  for,  as  to  the  ordinary  copy- 

DoR  dem.  '  ^ 

Shelton      hold  law.    But  here  the  custom  is  express  and  general. 

against  -n     •  i        'p  •  •  • 

Shelton.  Besides,  if  a  custom  be  not  agamst  reason,  it  is  not  to 
be  restrained  to  that  which  may  be  considered  to  be  the 
reason  of  its  origin ;  for  customs  often  extend  beyond 
the  principle  in  which  they  originate.  With  respect  to 
Compton  V.  Collinson  [a\  its  authority  is  questionable,  as 
appears  by  Mr.  Eden's  note  on  the  case,  in  Bro,  Ch» 
Ca,  (b),  and  from  Scriven  on  Copyholds,  Part  I.  ch.  4.  [c), 
citing  Bramhall  v.  Hall{d).  There  too  the  husband 
had  expressly  parted  with  the  power  over  the  wife's 
estate.  And  the  wife  surrendered,  in  that  case,  as 
a  feme  sole:  but  here  she  is  named  as  the  wife  of 
Brown  Shelton,  The  analogy  of  a  fine  is  very  ques- 
tionable. The  effect  of  a  fine  is  derived  from  statute  : 
and  it  may  be  asked  at  what  period  of  the  law  the 
analogy  is  to  commence?  Whether  at  the  statute  De 
Jinihm  levatis  {e\  or  that  of  32  iiZ.  8.  c.  36.  ?  No  point 
of  time,  in  the  progress  of  the  law  of  fines,  can  be 
fixed,  at  which  a  surrender  of  a  copyhold  by  a  married 
woman,  and  a  fine  levied  by  her,  can  be  referred  to  the 
same  principle.  The  suggestion,  that  the  consent  of  the 
husband  may  be  presumed  from  the  admission  having 
taken  effect,  cannot  be  supported.  Wood  was  copy- 
holder up  to  the  time  of  the  surrender,  and  was  admitted 
on  the  surrender,  but  he  does  not  appear  to  have  taken 
possession:  and  the  wife  resided  on  the  premises  till  her 
death ;  so  that  no  change  took  place. 

Then  it  is  argued,  that  the  husband's  consent  may  be 

(a)  1  H.  Bl.  334.  {b)  2  Br.  Ca.  Ch.  377.  note(0. 

(c)  Vol.i.  p.  160.  3d  edit.  (rf)  Ambl  467. 

(e)  27  Ed.  1.  St.  1.  c.  1. 

presumed 
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presumed  from  his  having  no  interest.  This  is  no 
ground  of  presumption.  And,  moreover,  the  assump- 
tion that  he  had  no  interest  is  founded  on  the  evi- 
dence of  the  bankruptcy,  which  rests  only  on  the 
deeds  of  January  and  February  1796.  The  first  only 
of  these  mentions  the  bankruptcy,  and  the  defendant  is 
no  party  to  that.  He  does  execute  the  second;  but 
that  does  not  make  the  first  evidence  against  him :  the 
second  deed  does  not  refer  to  the  first,  nor  in  any  way 
connect  the  defendant  with  it,  or  with  the  facts  recited 
in  it.  And  even  if  it  let  in  the  evidence  of  the  first, 
that  would  come  to  no  more  than  an  admission  by  the 
defendant,  that  a  commission  of  bankruptcy  had  been 
awarded  against  his  father :  there  would  be  no  admission 
of  the  trading,  act  of  bankruptcy,  and  other  essentials  to 
the  title  of  the  assignees.  Parties  disputing  a  bank- 
ruptcy frequently  admit  the  commission. 

Further,  the  consent  of  the  assignees  to  the  deed  of 
1782  is  of  no  effect:  the  custom  requires  a  special  con- 
sent by  attorney.  The  authority  of  an  attorney  is  re- 
vocable by  the  party  constituting  him  ;  that  of  assignees 
extends  to  what  the  bankrupt  might  not  consent  to. 
The  deed  of  1782  is  therefore  wholly  inoperative,  and  so 
is  the  surrender  of  1803.  That  being  so,  there  is  no 
surrender ;  and  the  property  could  pass  only  by  surren- 
der, otherwise  the  lord's  rights  would  be  prejudiced. 

Sir  W.  W,  Follett,  Solicitor-General,  in  reply.  The 
defendant  professes  to  exercise  a  dominion  over  the  pro- 
perty in  the  deed  of  February  1796;  and,  that  being  so, 
he  admits  all  that  was  requisite  to  pass  the  title  to  him  ; 
therefore,  not  the  commission  merely,  but  all  the  essen- 

U  2  tials 
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tials  of  the  bankruptcy  are  recognised  by  him.  The 
concurrence  of  the  assignees  in  the  surrender  shews  tjie 
same  facts. 

Cur,  adv,  mil* 

Lord  Denman  C.  J.  now  deh'vered  the  judgment  of 
the  Court. 

This  was  an  action  of  ejectment,  brought  on  the  de- 
mise of  (amongst  others)  Thomas  Wood  Roberts^  heir  at 
law  of  Thomas  Wood,  for  certain  copyhold  tenements  of 
the  manor  of  Bromyard  and  Bromyard  Foreign^  to  which 
Thomas  Wood  had  been  admitted,  on  a  surrender  from 
Mary  the  wife  of  Brown  Shelton  in  1 803.  A  verdict  was 
taken  for  the  plaintiff  (whose  title  depended  on  the 
validity  of  that  surrender),  subject  to  the  opinion  of  this 
Court  on  the  following  state  of  facts. 

(His  Lordship  then  recapitulated  the  facts  of  the  case.) 

It  does  not  appear,  in  the  case,  that  T.  Wood  had  ever 
taken  possession  of  the  premises  surrendered  to  him, 
nor  in  what  manner  or  when  the  defendant  had  ob- 
tained such  possession.    His  mother  died  in  1821. 

Various  arguments  were  urged  on  behalf  of  the 
plaintiff  to  shew  that  the  surrender  might  be  valid, 
though  the  husband's  consent  was  not  expressed  in  it. 
The  terms  in  which  the  custom  is  set  forth  were  ana« 
lysed  to  prove  that,  as  the  nullity  arose  from  the  want 
of  consent,  not  from  the  want  of  its  being  expressed, 
parol  proof  of  the  consent  might  be  received,  and 
appeared  on  the  case  to  have  been  given.  But,  supposing 
this  refined  construction  to  prevail,  the  fact  of  consent 
is  not  stated  in  the  case.  Circumstances  are  indeed 
detailed  from  which  a  jury  might  be  called  upon  to 

infer 
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Doe  dem. 
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infer  that  fact,  and  liberty  is  given  to  the  Court  to  1835. 
make  any  inference  that  a  jury  ought  to  have  drawn.       "  ' 
We  must,  however,  decline  this  office :  we  cannot  un-  Shelton 

against 

dertake  to  say  whether  a  jury  ought  or  ought  not  to  Shelton. 
have  drawn  that  inference  from  the  facts  of  the  case: 
we  rather  think  the  contrary ;  more  particularly  where 
the  party  admitted  tenant  by  the  steward  does  not  ap- 
pear to  have  at  any  time  taken  possession  under  his 
admission. 

But  we  are  far  from  acquiescing  in  the  proposition 
asserted  at  the  bar,  that  a  custom  requiring  the  expres- 
sion of  consent  on  the  face  of  the  surrender  would  be  void 
in  law.  There  seems  to  be  good  reason  for  requiring 
the  best  evidence  of  that  which  is  made  essential  to  the 
validity  of  the  act  done,  and  that  that  evidence  should 
a  company  the  act  itself. 

We  were  also  told,  that  the  law  itself  would  presume 
that  the  custom  was  complied  with  to  prevent  the  sur- 
render from  being  invalidated.  Such  presumption 
possibly  might  be  made  by  way  of  estoppel  against  one 
claiming  under  the  surrender,  but  surely  not  against 
him  who  denies  its  efficacy.  Besides,  when  the  nature 
of  this  custom  is  considered,  proof  that  no  consent  was 
formally  expressed  must  be  taken  as  strong  evidence 
that  none  was  given.  It  really  appears  to  me  that  the 
law  mi'ght  as  well  presume  a  seal,  where  the  form  of  a 
bond  was  produced  and  no  seal  appeared. 

The  plaintiff's  main  reliance  was,  however,  placed  on 
the  necessity  of  restricting  the  custom  to  those  cases 
where  the  husband  has  a  personal  interest  in  the  wife's 
estate,  which  is  said  not  to  exist  in  him  under  the  cir^ 
cumstances.  For  as,  by  the  custom  of  the  manor,  he 
does  not  become  tenant  by  the  curtesy,  and  as  in  this 

U  3  case 
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1835. 

Doe  dem. 
Shelton 
against 

Shelton. 


case  he  is  said  to  have  been  divested,  at  the  time  of  the 
surrender,  of  all  interest  during  his  wife's  life,  it  is 
argued,  that  there  was  nothing  in  him  on  which  his 
consent  could  have  operated,  and,  therefore,  the  custom 
could  not  apply  to  a  person  in  his  situation. 

Whether  a  Court  could  be  justified  in  engrafting  on 
a  positive  custom  an  implied  exception,  having  reference 
to  the  principle  in  which  it  may  believe  the  custom  to 
have  originated,  seems  to  be  a  very  questionable  point  ; 
but  it  is  one  which  we  are  not  here  required  to  de- 
termine. The  custom,  exacting  the  husband's  consent 
to  an  alienation  of  property  by  the  wife,  is  found  to  be 
general,  and  must  have  universal  operation,  unless  we 
clearly  saw  that,  carried  beyond  the  line  of  restriction 
drawn  in  the  argument  for  the  plaintiff,  it  would  become 
unreasonable  and  absurd.  But  we  find  no  such  ground 
for  cutting  down  this  custom,  which  may  have  been 
founded  on  the  desire  to  protect,  not  only  the  husband's 
interest,  but  that  of  the  wife  herself,  and  of  her  family, 
by  constituting  her  husband  and  the  father  of  their 
common  offspring  the  guardian  of  both. 

But,  even  if  the  custom  could  be  so  limited,  the  fact 
of  the  husband  being  stripped  of  all  interest  in  her  pro- 
perty during  her  life,  is  neither  stated  in  the  case,  nor 
to  be  collected  from  the  facts  appearing.  Of  all  the 
circumstances  put  forward  for  this  purpose,  not  one 
amounts  to  satisfactory  proof.  The  surrender  in  1782, 
said  to  be  made  by  Broum  Shelton^  by  persons  calling 
themselves  his  "  assignees  duly  appointed,"  makes  no 
mention  of  a  bankruptcy.  It  cannot  bind  him  as  the 
act  of  his  attorney,  not  only  on  account  of  the  custom 
for  stating  in  the  surrender  the  due  appointment  of  such 
attorney,  but  for  want  of  all  proof  of  authority  from  him. 

The 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


283 


The  fact  of  the  surrender  might,  however,  be  established  1835. 

against  the  defendant  quoad  the  bankrupt's  interest,  if 

the  bankruptcy  and  the  assigneeship  should  be  proved  Shelton 

against 

against  him  by  other  evidence.    Recourse  is  now  had  to  Shelton. 
the  two  deeds  of  1796  :  the  former  of  which,  reciting  a 
sale  to  have  taken  place  under  a  commission  of  bank- 
ruptcy duly  awarded  and  issued  against  Brown  Shelton, 
conveys  to  the  defendant  lands  sold  thereunder  by  the 
assignees;  by  the  latter,  the  defendant,  acting  upon 
that  conveyance,  executes  a  settlement  of  them  upon 
himself  after  his  mother's  death.    The  former  deed, 
however,  which  recites  the  bankruptcy,  &c.  is  not  ex- 
ecuted by  the  defendant;  and  that  which  is,  is  silent 
respecting  the  bankruptcy.    There  is,  consequently,  no 
direct  estoppel.     He  is  said  to  have  recognised  and 
adopted  the  whole  of  the  former  deed,  by  thus  executing 
the  latter.    But  is  it  true,  as  a  general  proposition,  that 
a  party  so  claiming  adopts  the  statement  of  facts  in  an 
anterior  deed,  which  go  to  make  up  his  title  ?    We  are 
aware  of  no  authority  for  such  a  doctrine.    It  is  also  re- 
markable, that  the  defendant  is  not  stated  to  have  had 
any  enjoyment  of  the  property,  the  subject-matter  of 
these  deeds,  though  possibly  that  would  have  made  no 
difference.    But  it  is  material  to  add  that,  even  if  the 
bankruptcy,  &c.  had  been  regularly  and  strictly  proved, 
so  as  to  give  validity  to  the  surrender  in  1782  of  all  the 
bankrupt's  interest  in  his  wife's  estate,  he  may  possibly 
have  become  a  new  man  in  1803,  when  his  wife  sur- 
rendered the  estate  in  fee  then  vested  in  her  in  pos- 
session by  her  father's  death.    If  the  bankrupt  had  been 
the  party  to  the  suit,  the  burthen  of  proving  such  a  fact 
might  have  been  cast  upon  him  ;  but,  I  apprehend,  the 
law  makes  no  presumption  on  the  subject  against  this 

U  4-  defendant. 
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1835.  defendant,  who,  though  the  bankrupt's  son,  does  not 
"    '         claim  under  him. 

Doe  aem. 

Shelton         Upon  the  whole,  then,  we  think  that  the  plaintiff  has 

against 

PHELTON.  not  succeeded  in  making  out  his  title  upon  the  facts 
brought  before  us,  and  that  our  judgment  must  be  for 
the  defendant. 

Judgment  for  the  defendant. 


mT/uL      The  King  agamst  The  Lord  of  the  Hundred 

of  MiLVERTON* 


On  motion  in  T\UNDAS  had  obtained  a  rule  in  Michaelmas  term 

Michaelmas 

term,  1834,  last,  24th  November  1834,  calling  on  the  lord  of  the 

(made  more 

than  a  month  hundred  or  district  of  Milverton,  and  the  steward  for  the 

chaeimas-daij,)  time  being  of  the  court  leet  there,  to  shew  cause  why  a 

to^^compef  the"^  mandamus  should  not  issue,  commanding  them  forthwith 

lord  of  a  hun-  j^^jj  ^  ^^^^^  l   1^  f^j.         |^  hundred  or  district,  and  to 

dred  to  hold  a  ' 

/°"r  ^^^^      legal  steps  necessary  for  the  purpose  of  choosing 

appoint  officers,  and  appointing  thereat  hiffh  constables,  constables  and 

the  lord  con-  ^                  ^  & 

tended  that  he  tything  men,  and  all  such  other  officers  as  ought  by  law 

could  hold  it  ,       ,                      ,  i         i  i  » 

only  in  October;  ^o  be  clioscu  at  such  court,  and  to  do  and  transact  the 

?hat  the^courT^  Other  lawful  business  of  the  said  court.    The  affidavits 

had,  as  far  as 
was  remem- 


in  support  of  the  rule  stated  that,  as  long  as  the  depo- 
bered,  been       nents  could  recollect,  courts  leet  for  the  district  had 

nela  in  every 

October  uniii      been  held  in  October,  until  October  1834-,  when  the  pre- 

the  October  pre- 
ceding the        sent  lord  neglected  to  hold  one;  he  had,  however,  held 

application,  .         i   ""i     i  i  i      i    •  / 

when  no         oue  siuce  he  had  become  lord,  in  October  1833.    It  did 

court  was  ,     ,         ,      ,  •       i  i  •  . 

held.   It  was  appear  whether  the  leet  existed  by  prescription  or 

whethe^t^ie  charter.  The  officers  named  in  the  rule  had  always 
leet  was  by       h^ew  chosen  at  the  court.    The  lord  of  the  manor,  and 

charter  or  pre-  ' 
scription,  nor 

did  any  party  swear  to  his  belief  that  the  leet  could  be  held  only  in  October.  The  Court, 
in  the  absence  of  such  evidence,  granted  the  mandamus,  in  Easter  term,  1835,  twenty-two 
days  after  Easter  Swidciy. 

his 
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his  attorney,  both  made  affidavits  in  opposition  to  the  1835. 
rule ;  but  no  deponent  on  either  side  stated  that  there 

^  The  King 

was  either  prescription  or  charter  confining  the  times  against 

.  ^  The  Lord  of 

for  holding  the  leet  to  October,    The  lord  had  been  the  Hundred  of 
applied  to  to  hold  the  court,  but  he  had  taken  no  steps 
in  consequence  of  the  application ;  neither  did  it  appear 
that  he  had  expressly  refused  to  hold  the  court. 


Sir  W,  W,  Follett  now  shewed  cause.    The  applica- 
tion is  for  a  mandamus  to  compel  the  holding  of  the 
court  "  forthwith but  such  a  mandamus  ought  not  to 
be  granted,  unless  it  appear  that  the  holding  of  the 
court  will  be  eiFectual.    It  will  not  be  so  unless  held  at 
the  proper  time.    Now  the  proper  time  appears  to  be 
in  October,    But,  if  the  affidavits  do  not  go  far  enough 
to  show  a  ground  for  presuming  a  charter  or  prescrip- 
tion by  which  the  holding  is  limited  to  that  month, 
then,  by  the  equity  of  Magna  Charta  («),  it  should  take 
place  within  a  month  after  Easter  (b),  or  a  month  after 
Michaelmas;    Com.  Dig,  Leet{C);  Dakin^s  Case  {c)^ 
Gryffyth  v.  Biddle  {d).    Officers  could  not  be  legally 
appointed  at  a  court  irregularly  held*    The  utmost  that 
could  be  done  would  be  to  compel  the  holding  of  the 
court  in  October  hq^sX',  but,  as  the  lord  has  not  abso- 
lutely refused,  that  cannot  be  done  in  the  present  case. 
In  a  case  respecting  the  Merchant  Tailors  '  Company, 
this  Court  held  that  a  mandamus  should  not  issue  to 
the  master  and  wardens  to  elect  officers  according  to 
the  charters,  the  proper  time  not  having  arrived,  and 

(a)  9  H.  3.  c.  35.  explained  by  st.  31  Ed.  3.  st.  I.  c.  15.  See  2  tnsi.  71. 
(3.). 

(&)  In  1835,  Easter  Sunday  was  the  19th  of  April. 

(c)  2  Saund,  291  h. ;  and  see  2  Inst.  72.  (rf)  Cro.  Car.  215. 

the 
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1835.  the  Court  not  knowing  that  the  parties  would  not  at 
  that  time  proceed  regularly  (a). 

The  King 
against 

thlHuin^redof  "^'^  PoUock,  in  support  of  the  rule.  Practically, 
MiLVERTON.  ^jjg  question  is,  whether  this  court  leet  is  ever  to  be 
held  at  all ;  for,  if  the  Court  will  not  grant  the  man- 
damus to  hold  at  the  proper  time,  before  that  time 
arrives,  and  if,  after  the  time  has  past,  the  mandamus 
cannot  be  granted  to  hold  at  any  other  time,  there  are 
no  means  of  enforcing  the  performance  of  the  duty, 
and  the  objection  would  destroy  the  general  power  of 
this  Court  to  enforce  the  holding  of  courts  leets  by  man- 
damus, which  power  is,  however,  proved  by  the  autho- 
rities {b).  If  the  lord  insist  upon  the  limitation  as  to 
time,  he  should  depose  to  the  existence  of  such  a 
limitation  distinctly ;  otherwise,  the  Court  will  at  least 
put  him  to  return  it. 

Per  Curiam  (c)  (stopping  Sir  G.  A.  Lewin  on  the  same 
side).  We  may  at  least  say  that  it  is  doubtful  whether 
any  charter  or  prescription  exist,  limiting  the  time. 
Where  neither  the  party,  nor  his  attorney,  swears  to 
the  belief  of  such  a  limitation,  we  cannot  assume  it. 
Great  public  inconvenience  might  accrue,  if  a  man- 
damus were  refused  on  such  grounds. 

Rule  absolute  {d), 

(a)  Rex  V.  Jttwood,  IB.  4;  Ad.  484. 

(6)  See  R.  V.  Willisy  Andr.  279.,  and  the  argument  there;  S.  C. 
7  Mod.  261.    Rex  v.  Grantham,  2  W.  Bl.  716. 

(c)  Lord  Denman  C.  J,,  Littledale,  Patteson,  and  Coleridge  Js. 

(d)  The  lord  obeyed  the  mandamus,  and  made  no  return,  and  in  a 
subsequent  term  a  rule  was  obtained,  under  stat.  1  JV,  4.  c.  21.  5.6., 
calling  on  him  to  shew  cause  why  he  should  not  pay  the  costs  of  the 
mandamus  and  of  that  application,  which  rule,  after  cause  shewn,  was 
made  absolute  in  Trinity  term  {May  2€th)  1836. 
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The  King  aminst  Clark  and  Austen.  Tuesday, 

°  May  12th. 

npHE  defendants  were  indicted  for  assaulting  Francis  a  collector  of 

^  .    ^  rc\  •      xi.     J  ^'  p  the  land-tax  is 

(jTinder^  a  peace-omcer,  in  the  due  execution  or  not  entitled, 
his  duty.    There  was  also  a  count  for  a  common  as-  ^e^pro""s1ons 
sault.    On  the  trial  before  Gaselee  J.,  at  the  last  Sussex 

c.  5.  s.  17.,  or 

assizes,  the  facts  proved  were  these.    Charles  Tipper,  a  ""^^^r  his 

general  autho- 

coUector  of  land-tax,  had  applied  to  the  defendant  ClarJc,  rity,  to  take  a 

1       r         constable  with 

on  the  28th  of  October  1833,  for  8/.  2s.  2rf.,  due  from  him  into  the 
Clark  for  arrears  of  land-tax,  which  had  been  repeatedly  person^from 
demanded  before.     At  the  time  of  this  application,  de^j^andhig 
Tipper  was  accompanied  by  a  constable  named  John  payment  of  the 

*■  arrear  of  the 

Collins,    ClarL  in  answer  to  Tipper^s  application,  said,  land-tax.  But 

'  .  .  .       .  ifhehasrea- 

"  I  suppose,  if  I  do  not  pay  it,  you  are  going  to  distrain."  sonabie  ground 

(from  past  or 

Tipper  replied,  that  he  probably  should ;  to  which  present  cir- 
Clark  answered,  "  If  you  put  your  hand  upon  a  thing,  to  apprehend 
I  will  split  your  skull."    Tipper  said  he  had  no  fear  of  luch  pS-s^onl^ 
that.    Clark  then  promised  to  send  the  money  on  the  T^i^^l^ 

^  constables  to 

following  Saturday,  but  did  not  do  so.    On  the  29th  of  ^^^P" 

"  ing  the  peace, 

November  following,  Tipper  went  to  Clark^s  house  (which  and  such  con- 
stables are  jus- 

was  an  hotel),  and  entered  a  room  in  it,  with  Collins,  and  tiffed  in  stay- 

m  1  •  •  while  the 

again  demanded  the  arrears.    Tipper,  on  this  occasion,  collector  re- 
took with  him,  also.  Grinder  and  a  third  constable,  and  ^td"^ariong 
desired  the  two  last  to  remain  outside  of  the  house,  and  reason^to^expect 
"  to  be  on  the  alert,  lest  there  should  be  a  row."    As  and, 

'  if  the  owner 

soon  as  the  demand  was  made,  Clark  quitted  the  room,  of  the  house 

^  use  violence  to 

and  directly  afterwards  he  was  heard  to  fasten  the  house  remove  them, 

^  he  is  indictable 

door.    Upon  this,  Collins,  by  Tipper's  order,  unfastened  for  assaulting  a 
the  door,  and  brought  in  Grinder  and  the  other  con-  the  execution 
stable.    C^«r/^  soon  afterwards  returned  into  the  room 

w  ith 


« 
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1835.  with  bank  notes  in  his  hand,  accompanied  by  ten  of 
""T"      twelve  men,  amonff  whom  was  the  defendant  Austen, 

The  King  ^ 

against      Clcivk  asked  what  Grinder  did  there;  and  Collins  an- 

Clark. 

swered,  that  Grinder  was  there  to  aid  and  assist  if  re- 
quired. Upon  this,  Clar-Jc  said,  "I  will  not  pay  the 
taxes  till  the  thief-catcher  has  left  the  room*"  Grinder 
refused  to  depart,  upon  which  Clark  desired  Austen  to 
put  him  out,  saying  that  he  would  be  answerable. 
Austen  then  attempted  to  force  Grinder  out  of  the  room, 
and  in  so  doing  committed  the  assault  in  question. 
ClarJc  afterwards  paid  the  taxes  with  the  notes  in  his 
hand.  For  the  defendants  it  was  objected,  that  it  did 
not  appear  that  Grinder,  at  the  time  of  the  assault,  was 
entitled  to  be  in  the  house ;  that  he  was,  therefore,  not 
in  the  execution  of  his  duty  as  peace-officer;  and  that 
the  defendants  were  justified  in  removing  him  forcibly. 
The  learned  Judge  left  it  to  the  jury  to  say,  whether 
Tipper  introduced  Grinder  for  the  purpose  of  keeping 
the  peace,  and  desired  them,  if  they  thought  he  did  so, 
to  find  a  verdict  of  guilty.  The  jury  found  in  the 
affirmative  upon  the  question  left,  and  convicted  both 
the  defendants^  His  lordship  gave  leave  to  move  that 
this  verdict  should  be  set  aside,  and  a  verdict  entered 
for  the  defendants.  In  the  present  term,  April  23d, 
Andrews  Serjt.  obtained  a  rule  accordingly. 

Piatt  and  G.  F.  Jones  now  shewed  cause.  The 
seventeenth  section  of  the  Land  Tax  Act,  38  G.  3. 
€>  5.  («),  authorises  the  collectors  to  call  in  the  aid  and 

assistance 

(a)  Made  perpetual  bystat.  38  G.  3.  c.  60.  s.  1.   Sect.  17.  of  38  G.  3. 
c.  S.  is  as  follows :  —  "  And  whereas  doubts  have  arisen  touching  the 
authority  of  collectors  to  distrain  for  nonpayment  of  the  land-tax  under 
the  warrant  usually  granted  by  commissioners  at  the  time  of  their  ap- 
pointments ; 
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assistance  of  constables  when  any  refusal  or  neglect  of 
payment  shall  have  taken  place;  and  that  which  had 
passed  in  the  present  case  fully  amounted  to  neglect 
and  refusal.  It  cannot  be  fairly  contended  that  the 
provisions  of  the  act  apply  to  cases  only  where  the  col- 
lector is  going  to  break  open  houses  or  chests.  Had 
that  been  intended,  the  provision  would  probably  have 
been,  that  "  it  shall  be  lawful  for  the  collector  calling  to 
his  assistance  the  constables,"  &c.,  "  to  break  open," 
&c.:  but,  instead  of  this,  the  provision  as  to  calling  in 
the  assistance  of  the  constables  occurs  at  the  end  of  the 
section,  and  must  refer  to  all  the  steps  directed  to  be 
taken  throughout  the  section.     Sect.  40.  of  the  same 

pointments  ;  be  it  further  enacted  and  declared,  That  if  any  person  shall 
refuse  or  neglect  to  pay  any  sum  or  sums  of  money  whereat  he  or  she 
shall  be  rated  or  assessed  in  England,'^  &c.  "  by  this  act,  upon  demand,  by 
the  said  collector  or  collectors  of  that  place,  according  to  the  precepts  or 
estreats  to  him  or  them  delivered  by  the  said  commissioners ;  that  then, 
and  in  all  and  every  such,  case  and  cases,  it  shall  and  may  be  lawful  to 
and  for  the  said  collectors,  or  any  of  them,  and  they  are  hereby  authorized 
and  required,  to  levy  the  sum  assessed  by  distress,"  &c.,  "  without  any 
further  authority  from  the  commissioners  for  that  purpose ;  and  the  goods 
and  chattels"  (here  follow  directions  as  to  the  disposal  of  the  proceeds), 
"  and  the  overplus  coming  by  such  sale  (if  any  be)  over  and  above  the 
tax  and  charge  of  taking  and  keeping  the  said  distress,  to  be  immediately 
returned  to  the  owners  thereof ;  and  moreover,  that  it  shall  be  lawful  to 
break  open,  in  the  day  time,  any  house,  and  upon  warrant  under  the  hands 
and  seals  of  any  two  or  more  of  the  said  commissioners,  any  chest,  trunk, 
box,  or  other  thing,  where  any  such  goods  are,  calling  to  their  assistance 
the  constables,  tything-men,  or  headboroughs  within  the  counties,  ridings, 
cities,  towns,  or  places,  where  any  refusal  or  neglect  shall  be  made;  which 
said  officers  are  hereby  required  to  be  aiding  and  assisting  in  the  pre- 
mises, as  they  will  answer  the  contrary  at  their  perils,"  &c.,  and  if  any 
person  assessed  by  this  act  as  aforesaid,  shall  neglect  or  refuse  to  pay  his 
assessment  by  the  space  of  ten  days  after  demand,  or  convey  away  any  of 
his  goods,  whereby  the  sums  assessed  cannot  be  levied  according  to  this 
act,  any  two  or  more  of  the  commissioners  are  authorized,  by  warrant 
under  their  hands  and  seals,  to  commit  such  person  or  persons  (except  a 
peer  or  peeress  of  Great  Britain)  to  the  common  gaol,  until  payment. 

act 


1835. 


The  King 
against 
Clark. 
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1835.      act  provides  for  the  case  where  the  lands  or  houses  are 
unoccupied,  and  no  distress  can  be  found  on  the  pre- 

The  King         .  . 

against      mises,  and  there  the  "  collectors,  constables,  or  tithing 

Clark.  .  .  p  rr>t 

men  are  to  distrain  at  any  time  after.  There  can  be  no 
reason  for  interpreting  the  provisions  of  these  two  sections 
differently.  Independently  of  the  statute,  the  mere  fact 
of  the  apprehension  of  a  breach  of  the  peace  authorised 
the  collector  to  take  with  him  a  constable  to  preserve 
the  peace ;  and  the  constable  was  bound  to  attend  for 
that  purpose.  A  constable  might  interfere  if  a  breach 
of  the  peace  was  apprehended,  though  a  private  in- 
dividual could  not:  and  it  is  upon  this  principle  that 
Stat.  1  G.  4.  c.  37.  5.1.  authorises  the  appointment  of 
special  constables,  not  merely  in  cases  of  actual  tumult, 
riot,  or  felony,  but  on  reasonable  apprehension  thereof. 
At  all  events,  the  count  for  a  common  assault  may  be 
supported ;  for  a  collector  is  justified  in  taking  an 
assistant  with  him,  otherwise  no  collector  could  perform 
his  duty. 

Andreiios  Serjt.,  and  Long^  in  support  of  the  rule. 
The  statutory  provision  in  stat.  38  G.  3.  c,  5.  s.  17. 
confines  the  power  of  the  collector  to  take  constables 
with  him  to  the  special  cases  provided  for  in  that  sec- 
tion, that  is  to  say,  when  a  house  or  chest  is  to  be 
broken  open.  The  sense  of  the  previous  enactments 
terminates  before  the  words  "and  moreover,"  at  which 
the  provisions  connected  with  the  power  to  call  in  the 
constables  commence.  And,  even  if  it  were  not  so, 
it  ought  to  have  been  shewn,  on  the  part  of  the  pro- 
secutors, that  the  collector  had  a  warrant  to  distrain. 
IPafteson  J.  The  act  gives  the  collector  a  general 
power  to  distrain :  a  special  warrant  is  not  necessary.] 

At 
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At  any  rate  he  ought  to  have  had  the  book  of  assess- 
ments with  him.  {Patteson  J.  That  is  unnecessary. 
Coleridge  J.  Do  you  mean  to  contend  that  he  must  take 
the  warrant  with  him  whenever  he  does  any  act  in  his 
character  of  collector?]  That  would,  perhaps,  not  be 
necessary  in  the  case  of  a  mere  demand.  Then,  as  to 
the  charge  at  common  law.  There  was  no  evidence  of 
an  intention  to  resist  the  enforcing  of  payment;  on  the 
contrary,  Clark  appears  to  have  gone  for  the  purpose  of 
bringing  the  money,  and  actually  to  have  brought  it. 
No  distress  would  have  been  justifiable  at  all  under 
these  circumstances :  at  any  rate.  Tipper  had  no  right, 
before  there  had  been  resistance  of  any  kind,  to  intro- 
duce the  three  constables  into  the  house  ;  one  of  whom 
was  even  brought  in  before  the  demand  was  made. 
And  Clark  had  a  right,  at  the  time  of  his  paying  the 
money,  to  insist  upon  the  constables  quitting  the  house. 
If  so,  he  was  justified  in  removing  them  forcibly,  and 
in  calling  in  help  to  do  so ;  and  this  is  an  answer  to 
both  counts. 

Lord  Denman  C.  J.  The  question  is,  whether  this 
was  an  assault,  committed  by  the  two  defendants  upon 
Grinder,  in  the  execution  of  his  duty  as  a  peace-officer. 
It  appears  that  Grinder  was  a  constable,  and  that  he 
was  brought  to  the  premises  by  the  collector  Tipper, 
Tipper,  on  the  28th  of  October,  had  been  threatened  by 
Clark,  in  the  event  of  his  distraining.  On  the  29th  of 
November,  Tipper  went  again  to  Claris,  accompanied, 
as  he  had  been  on  the  former  occasion,  by  the  constable 
Collins,  No  objection  was  made,  either  then  or  before, 
to  Tipper^s  taking  Collins  with  him.  On  the  second 
occasion,  he  took  with  him  also  Grinder  and  another 

constable, 


1835. 


The  Kino 

against 
Clark. 
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1835.      constable;  but  these  two  he  did  not  introduce  into  the 
house  at  first.    After  he  ffot  in,  Clark  fastened  the  door, 

The  King  ,         ,  &  » 

against  keeping  him  and  Collins  in  the  house.  Now  Claric  had 
no  right  whatever  to  imprison  them ;  and  the  collector 
had  then  good  ground,  from  what  had  passed  at  that 
time  and  on  the  previous  occasion,  to  apprehend  vio- 
lence. Other  persons  are  then  brought  into  the  room 
by  ClarTc.  The  jury  find  that  Tipper  introduced 
Grinder  for  the  purpose  of  keeping  the  peace.  But 
Clark  declares  that  he  will  pay  nothing  while  Grinder 
remains.  Was  not  Grinder  then  in  the  execution  of  his 
duty  ?  There  can  be  no  doubt  that  he  was.  Tipper 
was  justified  in  calling  him  in ;  and  had  he  gone  out 
when  Clark  desired  him  to  do  so,  he  would  have  left  the 
collector  in  a  situation  of  danger.  With  respect  to  the 
statute,  it  appears  to  me  to  be  inapplicable.  But,  as  to 
the  general  law.  Tipper  was  quite  justified  in  having 
Grinder  with  him.  Grinder  did  not  come  in  before  it 
was  fit  that  he  should  do  so;  and  he  would  not  have 
been  justified  in  remaining  on  the  outside. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  (His 
Lordship  then  recapitulated  the  facts.)  It  appears  to 
me  that  this  was  an  assault  on  the  peace  officers,  and 
that  Tipper  was  justified  in  bringing  them  in;  there 
being  a  reasonable  ground  for  apprehending  violence  if 
they  remained  absent. 

Patteson  J.  I  am  of  the  same  opinion.  I  think 
the  first  count  is  sustained.  I  do  not,  however,  rest  this 
upon  the  statute,  for  that  is  clearly  applicable  to  cases 
only  where  a  house,  or  a  chest,  is  to  be  broken  open. 
But  the  presence  of  the  constable  was  justified  by  Clark's 

conduct. 
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conduct.  He  threatens  the  collector,  upon  his  intimat-  1835. 
in^j  an  intention  to  distrain,  on  the  28th  of  October:  he   

°  .  The  King 

then  promises  to  send  the  money,  and  does  not  send  it.  against 
Then,  on  the  29th  of  November,  the  collector  applies 
again  for  the  money.  It  does  not  appear  that  he  in- 
tended to  distrain.  I  think  he  had  no  right  to  take 
Collins  with  him,  on  either  occasion  ;  he  was  not  justi- 
fied in  bringing  any  person  into  the  house,  besides  him- 
self, for  the  purpose  of  demanding  the  money.  If  he  had 
any  right  to  introduce  another  person,  that  must  have 
been  in  consequence  of  his  apprehending  resistance. 
However,  no  objection  is  made  to  Collins  s  presence,  on 
either  occasion.  Tipper  takes  with  him  also  two  other 
persons,  who  remain  on  the  outside,  to  be  ready  to  assist 
in  case  of  violence.  Probably  nothing  would  have  hap- 
pened, if  Clark  had  behaved  quietly.  But  when  Clark 
goes  out  of  the  room,  it  is  found  that  he  fastens  the  door. 
What  could  be  supposed  from  this,  but  that  Clark  was 
designing  some  violence?  If  he  went  out  merely  for 
the  money,  why  should  he  fasten  the  door  ?  Then  the 
other  two  constables  are  brought  into  the  house  for  the 
purpose  of  preventing  violence.  So  far,  there  was  no- 
thing wrong  on  their  part:  all  was  perfectly  justifiable. 
Clark  returns  with  ten  or  twelve  men.  It  is  true,  that  he 
then  finds  that  Grinder  and  the  other  constable  have  been 
introduced  in  the  mean  time.  He  says,  "  turn  them 
out,  or  I  will  not  pay."  What  would  have  happened,  if 
Grinder  had  then  gone  out,  leaving  Tipper  P  He  staid 
to  protect  Tipper:  and  then  Clarkj  instead  of  paying 
the  money,  or  relying  upon  such  legal  remedy  as  he 
might  have  against  the  constable  (supposing  that  he  had 
no  right  to  remain),  assaults  him.  It  seems  to  me  that 
the  constable  was  assaulted  in  the  execution  of  his  duty. 
Vol.  Ill,  X  Coleridge 


Clark. 
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1835.  Coleridge  J.     I  am  quite  of  the  same  opinion. 

The  question  is,  whether  Grinder'  was  lawfully  in  the 

The  King  ^  '  ^  ^  ^ 

against  house,  persisting  to  remain  there :  if  he  was,  no  doubt 
the  first  count  is  sustained.  I  am  of  opinion  that  he 
was,  laying  aside  the  statute,  which  does  not  apply  to 
the  facts.  He  was  lawfully  there,  by  virtue  of  his  ge- 
neral authority.  Tipper's  character  as  collector  was 
well  known :  he  was  authorised  to  distrain  without  a 
special  warrant,  and  therefore  he  was  not  bound,  in 
every  individual  case,  to  have  a  warrant  with  him.  At 
any  rate,  no  demand  of  the  warrant  was  made.  An 
intention  to  distrain  had  been  expressed  before:  and 
Clark  had  then  used  improper  language.  Tipper 
went  away ;  and,  during  the  intermediate  time,  no 
payment  was  made.  Was  he  not  afterwards  justified  in 
providing  himself  peaceably  with  the  means  of  enforcing 
payment?  On  the  29th  of  November  Collins  enters 
with  him,  which  is  not  objected  to.  When  the  business 
is  mentioned,  Clark  goes  out  and  bolts  the  door.  Dur- 
ing his  absence,  Tipper  and  Collins  having  heard  the 
door  bolted.  Tipper  sends  Collins  out  for  the  other 
constables.  It  is  not  till  Clark  has  bolted  the  door,  an 
act  which  I  consider  unjustifiable,  that  Grinder  and  the 
other  constable  are  introduced.  Then  Clark  comes  in 
with  several  men.  A  conversation  follows  about  pay- 
ment. The  language  which  Cla)'k  uses  towards  Grinder, 
shews  that  he  knew  his  character  as  constable.  Grinder 
had  a  justifiable  cause  for  entering  the  house,  and  his 
conduct  there  was  peaceable.  He  finds  that  several  men 
come  into  the  room,  and  that  he  is  called  on,  in  strong 
language,  to  retire.  If  he  had  retired,  it  would  have 
been  a  breach  of  duty ;  and,  had  violence  ensued 
upon  his  retiring,  he  would  have  been  highly  respons- 
ible.. 
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ible.     He  was  therefore  justified  in  remaining ;  and  1835. 

the  justification  arises  out  of  his  special  character  as  a  ST'TT' 

*'                                                   *  The  King 

peace  officer.  against 

Clark. 

Rule  discharged. 


In  the  Matter  of  Arbitration  between  Tribe,  Tuesday, 

May  12th. 

Gent.,   One,  &c.   and  Upperton,  Gent., 
One,  &c. 

THE  above  named  parties  executed  an  agreement  An  agreement 
containing 

{March  30th,  1832),  by  which  Tribe  undertook  to  several  stipula- 

1  •        tions  was 

purchase  ot  Upperton,  and  Upperton  to  give  up  to  him,  entered  into, 
the  business  of  a  solicitor  and  conveyancer,  theretofore  i-jej  ?nto  execu- 
carried  on  by  Upperton,  for  2100/.    The  agreement  ^hkhon^of 
contained  a  number  of  stipulations  relatinoj  to  the  trans-  the  parties  filed 

a  bill  in  Chan- 

fer  of  the  business,  of  beneficial  interests  connected  with  eery,  praying 

that  it  might 

it,  and  of  premises  which  Upperton  had  occupied  while  be  rescinded  on 

....  certain  terms ; 

carrying  it  on.    Among  other  things  it  was  agreed,  that  and  the  other 
the  business  should  be  conducted  for  three  years  in  the  swerin^aTin- 
joint  names  of  the  parties,  but  for  Tribe^s  sole  benefit,  granted"  re-^ 
he  giving  Upperton  a  bond  of  indemnity  from  all  loss  ^^'J 

c5       o     -t-f^  J  irom  proceed- 

by  reason  of  his  name  beinjG^  used.  And  Upperton  agreed      to  enforce 

Q  Jrr  Q  the  agreement 

until  he  should 

have  answered,  and  the  Court  of  Chancery  should  have  made  further  order.  The  parties 
then  referred  the  suit  and  all  matters  in  difference  between  them  to  arbitration;  and  it  was 
provided  by  Ihe  submission,  that  all  proceedings  in  the  suit  should  be  stayed  until  the  time 
for  making  the  award,  when,  if  none  were  made,  either  party  might  proceed  ;  but  that  the 
injunction  should  have  its  full  effect  till  dissolved. 

The  arbitrator  awarded  upon  the  matters  of  the  agreement,  and  directed  certain  things 
to  be  done,  the  performance  of  which  was  to  be  taken  in  full  satisfaction  of  all  the  matters 
in  difference.  He  also  awarded  that  each  party  should  bear  his  own  costs  of  the  Chancery 
suit ;  but  he  made  no  further  order  as  to  the  suit,  nor  did  he  direct  that  the  agreement 
should  be  rescinded;  and,  upon  motion  to  set  aside  the  award  for  these  omissions,  it 
became  a  question  whether  or  not  the  arbitrator  had  fully  decided  upon  all  the  matters  of 
the  agreement : 

Held,  that  the  award  was  bad,  inasmuch  as  it  neither  ordered  the  agreement  to  be 
rescinded,  nor  clearly  determined  all  the  matters  of  it ;  and  as  it  did  not  put  an  end  to 
the  Chancery  suit. 

Orders  of  different  judges,  to  the  number  of  eleven,  enlarging  the  time  for  making  the 
above  award,  were  made  a  rule  of  court  by  a  single  rule. 

X  2  to 
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1835.       to  give  up  to  Tribe  all  the  fields  he  then  rented  of  the 

,  ,~  ^  Duke  of  Norfolk  and  others  at  Steyiiins;.  with  the  con- 
In  the  Matter  of  ^6' 

Tribe  and     sent  of  the  Duke  of  Norfolk  so  far  as  he  was  concerned. 

Upperton. 

Tribe  took  possession  of  the  business,  papers,  and  offices; 
but,  becoming  dissatisfied  with  the  bargain,  he  declined 
fulfilling  his  part  of  it,  and  proposed  that  the  agreement 
should  be  rescinded  :  and  he  filed  a  bill  in  equity, 
alleging  that  he  had  been  deceived  as  to  the  profits  and 
advantages  of  the  business,  and  praying  that  the  agree- 
ment might  be  rescinded,  declared  void,  and  delivered 
up  to  be  cancelled,  he,  Tribe,  being  willing  to  account 
for  the  profits  of  the  business  done  by  him,  on  receiving 
compensation  for  expenses  and  loss  of  time ;  and  pray- 
ing also  that  JJpjperton  might  be  restrained  by  injunction 
from  proceeding  at  law  against  Tribe  upon  the  said 
agreement,  or  for  recovering  the  said  2100/.  Uppertou 
did  not  put  in  his  answer  in  time,  and  an  injunction  was 
thereupon  granted,  restraining  him  from  all  further 
proceedings  at  law  against  Tribe,  touching  any  of  the 
matters  complained  of  in  the  bill,  until  he  should  have 
fully  answered  the  said  bill,  and  cleared  his  contempt, 
and  the  Court  of  Chancery  should  have  made  further 
order  to  the  contrary. 

The  parties  afterwards  executed  mutual  bonds  of 
submission  to  arbitration,  whereby,  after  reciting  that 
differences  and  disputes  had  arisen  and  were  subsisting 
between  them,  which  were  the  subject  of  a  suit  in 
Chancery  then  pending,  for  bringing  to  a  speedy  close 
the  subject-matter  of  the  said  suit  and  all  matters  in 
difference  between  the  said  parties,  it  was  agreed  be- 
tween them  that  the  same  should  be  referred  to  the 
hearing,  arbitration  and  determination  of  two  arbitra- 
tors, and  of  an  umpire  in  case  of  disagreement;  that  the 

award 
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award  should  be  binding  and  conclusive;  and  that  all  1835. 


time  thereinafter  mentioned  for  making  the  award ;     Tribe  and 


after  several  enlargements  of  the  time  {a)  by  orders  of 
different  judges,  made  and  published  his  award. 

The  award  contained  a  number  of  directions  as  to 
the  matters  referred.  It  ordered,  among  other  things, 
that  Tribe  should  pay  Upperton  1200^.  only  for  the 

(a)  The  enlargements  were  eleven  in  number,  and  had  been  made  by  jy^*^^^ 
different  judges.  May  1st. 

In  this  term,  and  before  the  motion  made  for  setting  aside  the  award, 
as  after  mentioned,  Comyn  moved  for  one  rule  of  Court,  making  the  eleven 
orders  of  enlargement  a  rule  of  Court.  He  stated  that  the  old  practice 
was,  for  the  Clerk  of  the  Rules  to  draw  up  separate  rules  upon  each  order  : 
but  he  submitted  that  it  was  unreasonable  to  put  the  party  to  such  an  ex- 
pense ;  for,  in  the  present  case,  if  eleven  separate  rules  should  be  taken 
out,  it  would  make  a  difference  of  several  pounds  in  the  costs ;  and,  as  it 
was  mere  matter  of  form,  it  would  seem  more  reasonable  that  there  should 
be  but  one  rule,  the  object  of  the  new  practice  of  the  courts  at  WesU 
minster  being  to  moderate  expense  to  suitors  as  much  as  possible. 


proceedings  in  the  said  suit  should  be  stayed  until  the 


In  the  Matter  of 


Upperton. 


Cur.  adv.  vult. 


On  this  day,  the  matter  being  mentioned  again  to  the  Court,  Lord 
Benman  C.  J.  said,  that  one  rule  might  be  taken  out,  making  all  the 


X  3 


busine&Sj 
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1835.  business,  and  151/.  for  fixtures,  &c.;  that  the  business 
T  rrrr    i.  should  be  carried  on  by  Tribe  in  his  own  name,  or,  at 

In  the  Matter  of  ' 

Tribe  and     his  option,  in  those  of  Upperton  and  Tribe^  for  a  certain 

Upperton. 

time,  and  that  Tribe  should  indemnify  Upperton  and 
save  him  harmless  from  all  expenses,  &c.,  and  conse- 
quences whatsoever,  for  and  in  respect  of  his  name 
having  been,  or  being  so  used.  And,  in  another  part 
of  the  award,  that  Upperton^  on  a  certain  payment  being 
made,  should  give  up  to  Tribe,  and  he  should  accept, 
a  certain  dwelling-house,  offices,  gardens,  stables,  and 
the  appurtenances;  "  and  also  one  of  the  said  fields  in 
the  said  agreement  mentioned  or  alluded  to,  called 
Star-plot  Field"  The  umpire,  after  directing  that  Up- 
perton should  give  a  bond  to  Tribe  for  the  due  per- 
formance of  the  things  to  be  done  by  him,  concluded  by 
awarding :  That  the  said  sums  of  money  so  to  be 
secured  and  paid  to  the  said  Robert  Upperton  as  afore- 
said, shall  be  so  secured,  paid  and  received,  and  the 
observance  and  performance  of  the  said  acts,  matters, 
and  things,  so  by  me  directed  to  be  observed,  done, 
and  performed,  shall  be  accepted,  received,  and  taken, 
as  in  full  discharge  and  satisfaction  of  all  the  said 
matters  in  difference  so  referred  as  aforesaid."  And 
the  umpire,  in  pursuance  of  the  authority  given  him  as 
to  costs,  awarded  that  each  of  the  parties  should  bear  his 
own  costs  of  the  suit  in  Chancery,  and  of  the  reference, 
&c.  With  this  exception,  the  award  was  silent  as  to 
the  Chancery  suit,  and  the  course  to  be  taken  respecting 
it ;  nor  did  it  state  whether  or  not  the  agreement  of 
March  1832  should  be  rescinded  according  to  the 
prayer  of  the  bill  in  Chancery.  In  this  term,  a  rule 
nisi  was  obtained  for  setting  aside  the  award,  on  the 
grounds  that  the  umpire  had  not  awarded  any  thing 

touching 
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touching  the  suit  in  Chancery,  and  that  he  had  not  1835. 
awarded  whether  or  not  the  aojreement  should  be  re- 

°  In  the  Matter  of 

scinded.    At  the  time  of  making  the  motion,  the  bill  in     Tribe  and 
Chancery  still  remained  on  the  files  of  that  Court  un- 
aswered,  and  the  injunction  had  not  been  dissolved. 

Sir  F,  Pollock  now  shewed  cause.  As  to  the  first 
objection,  the  umpiie  has  directed  that  each  party  shall 
pay  his  own  costs,  and  he  has  disposed  of  all  the  matters 
which  were  in  difference  in  the  suit.  The  terms  of  the 
submission  were,  that  all  proceedings  in  the  suit  should 
be  stayed  till  the  time  for  making  the  award,  when,  if  no 
award  should  be  made,  either  party  should  be  at  liberty 
to  proceed  in  the  suit.  The  inference  is  that,  if  an  award 
should  be  made,  the  parties  were  not  to  be  at  liberty 
to  proceed.  In  Haisokins  v.  Colclough  {a)  an  award  that 
each  of  the  parties  should  pay  his  own  charges  at  law, 
and  that  the  defendant  pay  the  plaintiff  five  shillings, 
for  his  making  the  first  breach  in  the  law,  was  held  to 
be  sufficiendy  final.  So,  in  Jackson  \,Yabslei/  {b\  where 
an  action  of  covenant  was  referred,  and  the  arbitrators 
merely  found  that  the  plaintiff  had  no  claim  on  the  de- 
fendant for  any  alleged  breaches  of  covenant  or  other- 
wise, and  that  the  defendant  had  no  claim  on  the  plain- 
tiff, the  Court  said,  "  We  are  of  opinion  that  the  award 
is  final.  It  is  sufficient  if,  looking  at  the  whole  award, 
it  appears  that  the  matter  is  determined."  There  was 
no  necessity,  under  the  circumstances  of  this  case,  that 
the  bill  should  be  actually  dismissed.  As  to  the  second 
objection,  the  umpire  has  distinctly  awarded  upon  every 
matter  contained  in  the  agreement,  and  therefore  it  was 


(a)  1  Bur.  274.  {b)  5  £.  8f  Aid.  848. 

X  4  unnecessary 
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1835.       unnecessary  to  rescind  it  in  formal  terms.   [Lord  Den- 
man  C.  J.    Are  not  the  matter  of  the  Chancery  suit, 

In  the  Matter  of  ^ 

Tribe  and  and  the  prayer  of  the  bill  for  rescinding  the  agreement, 
a  subject  of  express  reference?  And,  if  so,  can  the 
award  be  good  ?  for  it  will  not  eiFectually  conclude 
the  parties,  even  though  it  may  in  substance  decide 
upon  every  point  in  the  agreement  and  in  the  Chan- 
cery suit.  Such  an  award  may  leave  a  perpetual  source 
of  litigation  open.]  All  that  could  be  done  is  done 
by  the  award.  It  could  not  replace  the  parties  in  the 
precise  situation  in  which  they  stood  before.  The  ob- 
ject of  the  bill  in  equity  was  not  that  the  agreement 
should  be  rescinded  absolutely,  which  indeed  could  not 
be  done  after  it  had  been  in  part  acted  upon,  but  that 
it  should  be  moulded  according  to  equity.  The  umpire 
has  awarded  all  that  could  have  been  ordered  by  a  court 
of  equity.  He  has  altered,  and,  pro  tanto,  rescinded, 
the  agreement,  and  he  has  awarded  upon  every  thing 
contained  in  it. 

Sir  W,  PV,  Fallen,  contra.  As  to  the  Chancery  suit, 
it  is  not  correct  to  say  that  the  award  virtually  ends  it 
because  the  costs  are  disposed  of.  That  may  be  so 
wheie  the  award  is  in  other  respects  such  as  to  shew 
that  the  arbitrator  intended  to  adjudicate  upon  the 
subject-matter  of  the  suit,  and  put  an  end  to  it,  as  in 
the  two  cases  which  have  been  cited.  And  in  Pearse  v. 
Pearse  [a)  an  award  was  held  to  be  final,  though  it  did 
not  expressly  dispose  of  a  particular  matter  referred, 
because  it  directed  a  bill  in  Chancery  to  be  dismissed, 
in  which  that  matter  was  included.     That  is  not  so 


(a)  9  B.^  C.  484. 


here. 
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here.  By  the  terms  of  the  reference,  proceedings  in  1835. 
the  suit  were  to  be  stayed  till  the  time  for  making  the  ' 

^  °  In  the  Matter  of 

award,  when,  if  none  should  be  made,  either  party  was     Tribe  and 

to  be  at  liberty  to  proceed,  but  so  that  the  injunction 

should  have  its  full  effect  until  dissolved.    The  award 

is  made,  but  it  does  not  notice  the  suit,  or  in  any  way 

dispose  of  the  injunction.  It  could  not  be  said  here  that 

the  suit  was  virtually  put  an  end  to,  unless  the  award 

contained  a  final  determination  as  to  the  agreement. 

How  this  might  be,  if  the  award  had  in  fact  decided 

every  particular  subject-matter  of  the  agreement,  it  is 

not  necessary  to  say.    There  are  several  stipulations  in 

the  agreement  not  decided  upon,  but  left  open  to  future 

litigation. 

He  proceeded  here  to  contend,  in  particular,  that 
the  award  decided  nothing  with  certainty  as  to  the 
manner  in  which  Tribe  was  to  indemnify  Uppertoti;  and 
that  it  did  not  clearly  put  an  end  to  the  agreement  as 
to  giving  up  all  the  fields  rented  by  Upperton  of  the 
Duke  of  Norfolk,    He  was  then  stopped  by  the  Court* 

LiTTLEDALE  J.  {o)  I  am  of  Opinion  that  this  rule 
must  be  absolute.  One  object  of  the  reference  to  arbi- 
tration was,  that  the  arbitrator  might  decide  whether  the 
agreement  should  be  at  an  end  or  not.  We  cannot  say 
by  inference  that  it  is  ended.  The  difficulty  we  should 
be  under  in  so  doing  appears  from  the  last  instance  of 
uncertainty  pointed  out  by  Sir  W,  FolletL  So  as  to 
the  suit  in  equity.  It  was  probably  the  umpire's  inten^ 
tion  to  put  an  end  to  it,  but  we  cannot  say  in  point  of 
law  that  he  has  done  so.    Hawkins  v.  Colcloiigh  {h)  was 

(a)  Lord  Denman  C.  J.  had  left  the  Court  during  the  argument, 
(i)  1  Burr.  274, 

a  dif*. 
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1835.      a  different  case.     There  the  arbitrator  awarded,  not 


Ydbsley  {a)  the  award  went  farther  than  if  it  had  given 
a  direction  as  to  costs,  because  it  declared  that  the 
plaintiff  had  no  claim  on  the  defendant,  nor  the  defend- 
ant on  the  plaintiff. 

Patteson  J.  As  soon  as  it  is  found,  in  such  a  case  as 
this,  to  be  a  matter  of  difficulty  to  say  whether  the  agree- 
ment is  determined  or  not,  there  is  an  end  of  the  ques- 
tion, because  the  object  of  the  reference  was,  to  have  it 
settled  whether  or  not  the  agreement  should  be  ended. 
The  umpire  should  have  shewn  that  by  his  award.  By 
the  terms  of  the  reference,  proceedings  were  to  be 
stayed  until  the  time  for  making  the  award,  when,  if  no 
award  should  be  made,  either  party  should  be  at  liberty 
to  proceed.  But  that  implied  that  the  arbitrators,  if 
they  made  an  award,  should  determine  whether  the  suit 
should  proceed  or  not.  At  the  same  time,  if  the  arbi- 
trator had  determined  that  the  agreement  should  be 
rescinded,  and  had  also  ordered  each  party  to  pay  his 
own  costs,  I  should  have  been  inclined  to  think  that  the 
suit  was  put  an  end  to  (5). 


Upferton. 


Rule  absolute. 


(o)  SB,  4; 


(6)  Coleridge  J.  was  absent. 
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1835. 


Mead  against  Davison.  Tuesdayy 

May  12th. 

^SSUMPSIT  upon  a  policy  of  insurance  on  the  A  policy  of 

ship  Crisis  [a).    Plea,  non  assumpsit.    At  the  trial  IwpjosroTnot 
before  Lord  Lyndhurst  C.  B.,  at  the  Spring  assizes  for  Jhe  ship^having 
Surrey,  1834,   the  following  facts  appeared The 
plaintiff  and  defendant  were  members  of  a  mutual  ^^.^  Ff- 

mium  paid, 

insurance  society,  called   The  British  Association  of  before  loss, 

although  the 

London,     The  ship  was  proposed  and  accepted  for  policy  was  not 

7  1  >  •  actually  exe- 

insurance  m  February  1829,  when  the  premium  was  cuted  and 
paid;  and  the  insurance  purported  to  be  (lost  or  not  losrhadhap- 
lost)  on  the  body,  &c,  of  the  ship,  from  the  15th  of  E^l^^^^tr 
February  1829,  to  the  15th  of  February  1830.    The  f^d  assured 

*^  '  knew  It. 

policy  was  formally  executed  on  the  21st  of  October     By  the  rules 

of  a  mutual  in- 

1829,  by  Mr.  Scott,  an  agent  for  the  defendant,  con-  surance  society, 
formably  to  the  rules  of  the  society,  and  appeared  not  above  insurance 
to  have  been  stamped  till  the  time  of  execution.  By  the  th^insurance 
practice  of  the  society,  policies  used  to  be  filled  up  and  to  commence^ 
delivered  out  as  members  applied  for  them.    Before  the     the  day  of 

^  *  her  being  ac- 

21st  of  October,  an  average  loss,  for  which  this  action  cepted  as  in- 
surable, and  to 

was  brought,  had  happened ;  and  the  loss  had,  before  continue  in 
that  day,  become  known  to  the  plaintiff  and  defendant,  months.  A 

-VT    r       1  •  1  member  of  the 

No  traud  was  imputed.  society  gave  a 

By  the  first  of  the  society's  rules,  it  was  provided  that  fo°rney  toSs 
the  sums  to  be  insured  should  be  from  500/.  to  1200/.  agent,  to  insure 

ships  lor  him 

on  each  ship,  to  commence  on  the  day  of  her  beinff  under  the  terms, 

•>  c>  restrictions, 

and  regulations 

by  which  the  society  might  be  governed :  Held,  that  the  power  (though  it  did  not  refer  to 
the  case  of  a  vessel  being  lost,  and  though  such  a  case  was  not  expressly  provided  for  in 
the  regulations  of  the  society)  was  special  enough  to  warrant  the  agent  in  executing  the 
above-mentioned  policy  for  the  principal  as  insurer,  after  a  loss  had  happened  within  the 
knowledge  of  all  the  parties,  as  before  stated. 

(a)  See  extract  from  the  declaration,  at  the  end  of  the  case. 

accepted 
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accepted  by  the  committee,  and  to  continue  in  force  for 
twelve  months  from  that  time,  the  assured  paying  5s. 
per  cent,  on  the  sum  insured,  towards  defraying  the 
necessary  expenses,  also  the  charge  for  policies  and 
power  of  attorney,  and  two  guineas  for  survey.  By 
rule  20,  a  committee  was  appointed,  of  whom  Scott  was 
one,  for  settling  averages,  and  managing  the  affairs  of  the 
association.  In  executing  the  above-mentioned  policy, 
Scott  acted  for  the  defendant  under  a  power  of  attorney, 
the  practice  of  the  society  being  for  the  members  of 
the  committee  to  act  under  powers  of  attorney  for  the 
several  members  of  the  society.  By  the  instrument  in 
question,  the  defendant,  described  therein  as  of  South 
Shields^  ship-owner,  appointed  Scott,  described  as  of  the 
Coal  Exchange,  JLondon,  ship-owner,  and  three  others, 
his  attornies  and  attorney,  for  him  and  in  his  name^ 
&c*,  "  to  insure,  underwrite,  and  subscribe  any  policy 
or  policies  for  insuring  any  ship  or  vessel,  or  ships  or 
vessels,  from  and  against  all  perils  and  dangers  of  the 
seas  and  waters,  both  in  and  out  of  harbour,  laden  or 
unladen,  and  from  fire,"  &c.,  "  and  from  all  other  perils, 
losses,  and  misfortunes  whatsoever,  in  and  for  such  sums 
or  sum  of  money,  and  upon  such  voyage  or  voyages, 
and  under  such  terms,  restrictions,  and  regulations  as 
are  annexed  to  the  policies,  and  any  others  by  which 
a  certain  society,  called  The  British  Association  for  the 
mutual  Insurance  of  Shipping,  may  be  governed,  hereby 
ratif^'ing,  allowing,  and  confirming  all  and  whatsoever 
my  said  attorneys  and  attorney,  or  either  of  them,  shall 
lawfully  do  or  cause  to  be  done  in  the  premises  by 
virtue  of  these  presents." 

It  was  objected  that  no  action  could  be  sustained 
upon  a  policy  executed  after  the  loss  had  taken  place 
within  «the  knowledge  of  the  parties ;  and  that,  at  all 

events, 
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events,  a  general  power  of  attorney  like  that  above 
mentioned  could  not  authorise  an  agent  to  effect  a 
policy  after  such  known  loss.  The  Lord  Chief  Baron 
nonsuited  the  plaintiff,  giving  leave  to  move  to  set  the 
nonsuit  aside,  and  enter  a  verdict  for  the  plaintiff.  A 
rule  nisi  was  obtained  accordingly,  against  which 

Thedger  and  F,  D,  M,  Damon  shewed  cause  in  this 
term  («).  The  question,  whether  or  not  an  assured 
can  recover  on  a  policy  effected  after  a  loss  known  both 
to  him  and  to  the  insurer,  has  never  yet  been  decided. 
Insurance  is  a  contract  of  indemnity  against  possible 
loss ;  it  is  inconsistent  with  the  nature  of  such  a  con- 
tract, that  it  should  be  entered  into  after  the  loss  is 
known.  The  words  "  lost  or  not  lost "  make  no  dif- 
ference; they  are  usually  inserted  in  policies  where  the 
parties  are  in  ignorance  of  the  event,  and  apply  to  such 
a  case,  but  not  to  this.  The  effect  of  this  expression  is 
discussed  in  Jefferyes  v.  Legendra  [h)  (in  argument),  and 
in  The  Earl  of  March  v.  Pigot  (c).  In  the  latter  case,  a 
bet  upon  survivorship  between  the  fathers  of  the  wagering 
parties  was  held  to  be  good,  though  Mr.  Pigofs  father 
was  dead  at  the  time  of  the  bet ;  one  of  the  grounds  of 
decision  was,  that  neither  party  knew  of  that  event.  The 
contract  here  was  no  polic}'  until  the  21st  of  October, 
By  Stat.  35  G.  3.  c,  63.  s.  11.,  every  contract  of  insur- 
rance,  subject  to  duty  under  that  act,  must  be  "  in- 
grossed,  printed,  or  written,"  and  must  have,  specified 
upon  it,  the  particulars  there  pointed  out ;  and  Roderick 
v.  Hovil  {d)  and  Warwick  v.  Slade  {e)  shew  that,  even  if 

(a)  April2%\h.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js. 

ib)  1  Show.  324.  (c)  5  Burr.  2804. 

(d)  3  Camj).  103.  (e)  3  Camp.  127. 


1835. 


Mead 
against 
Davison. 
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the  terms  be  reduced  to  writing,  the  policy  is  null,  unless 
it  was  duly  stamped  before  it  was  effected.  If  the  con- 
trary were  held  in  cases  like  the  present,  the  parties 
might  agree  that  their  policies  should  never  be  stamped 
till  after  loss,  and  so  defeat  the  statute.  The  society 
appoint  a  committee  to  subscribe  policies,  in  order  that 
they  may  exercise  a  judgment  in  doubtful  cases;  it 
would  be  idle  to  establish  such  a  body  with  a  power  to 
sign  policies  after  the  ships  were  lost.  Then,  as  to  the 
terms  of  the  power  of  attorney  in  this  case,  it  evidently 
contemplates  an  authority  to  insure  against  losses  that 
may  happen,  according  to  the  general  tenor  of  such 
policies.  There  are  no  words  conferring  a  power  to 
insure  after  loss,  which  is  out  of  the  usual  course,  and 
requires  a  special  authority. 

Platt^  contra.  The  power  of  attorney  is,  expressly, 
to  subscribe  policies  under  the  terms,  restrictions,  and 
regulations  by  which  this  society  may  be  governed :  it 
therefore  authorised  an  insurance  after  loss,  which 
might  be  effected  under  the  rule  of  the  association  di- 
recting that  the  insurance  shall  commence  from  the  day 
of  the  ship  being  accepted,  and  continue  in  force  twelve 
months.  Here  the  ship  was  accepted  as  insurable  in 
February,  though  the  policy  was  not  filled  up  till  Oc- 
tober, If,  at  that  time,  only  one  of  the  parties  had 
known  of  the  loss,  the  question  might  have  been  dif- 
ferent; but,  both  knowing  it,  there  is  no  illegality  in 
the  transaction  on  either  side.  The  words  "  lost  or  not 
lost,"  expressly  refer  to  the  case  of  a  ship  being  actually 
lost  at  the  time ;  her  not  being  lost  is  not  of  the  essence 
of  the  policy,  nor  does  the  knowledge  or  ignorance  of 
the  parties  make  it  more  or  less  so.  As  to  the  effect 
of  the  stamp  act,  it  is  sufficient,  within  the  terms  of 

the 
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the  statute,  that  the  policy  was  stamped  when  exe- 
cuted. It  is  said  that,  if  this  construction  were  to  pre- 
vail, policies  would  not  be  stamped  till  a  loss  happened ; 
but  then  the  parties  would  have  no  security  but  in  each 
other's  honour  for  the  performance  of  their  respective 
engagements;  it  is  not  likely,  therefore,  that  such  a 
course  would  be  adopted. 

Cur,  adv,  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
Court  as  follows :  — 

This  was  an  action  on  a  policy  of  insurance  on  the 
plaintiff* 's  ship.  He  and  the  defendant  were  members 
of  an  association  for  mutual  insurance.  The  ship  was 
accepted  in  February  1829,  when  the  premium  was  paid, 
and  the  insurance  was  to  be  from  that  period  for  twelve 
months  from  that  date.  The  policy  was  formally  ex- 
ecuted in  October  1829,  and  that,  not  by  the  defendant 
himself,  but  under  a  power  of  attorney,  and  according 
to  the  rules  of  the  society;  and  the  ship  was  in  fact  lost, 
and  known  by  all  parties  to  be  so,  before  the  execution 
of  the  policy.  On  these  facts  being  proved.  Lord 
Lyndhiirst  directed  a  nonsuit,  on  a  rule  for  setting 
which  aside,  and  entering  a  verdict  for  the  plaintifii  the 
case  has  been  fully  argued  before  us. 

The  material  question  was,  whether  an  assured  can 
recover  on  a  policy  executed  after  the  loss  had  ac- 
crued, and  become  known  to  both  parties.  Now  the 
case  of  The  Earl  of  March  v.  Pigot  (a),  referred  to  in  the 
argument,  is  a  direct  authority  in  principle  in  favour 
of  the  right  to  recover,  if  the  loss  was  known  to  neither 
party  at  the  time  of  effecting  the  policy.    According  to 

(a)  5J?Mm  2802. 

the 
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1835.       the  same  case,  and  indeed  on  the  plainest  general  prin- 
ciples,  if  the  loss  had  been  known  to  the  assured  only, 

Mead  .  . 

against       the  policy  would  be  void.B    ut  no  case  has  determined 

OaVISON.  I'll  m  !•  •  1 

that  an  underwriter  who  chooses  to  eiiect  a  policy,  with 
full  knowledge  that  the  loss  has  actually  happened,  may 
not  be  bound  by  it.    His  conduct  might  indeed  appear 
extraordinary,  if  it  were  not  clear  that  he  had  a  good 
kgal  consideration  for  entering  into  the  contract,  viz. 
the  payment  of  the  premium,  which  may  be  regarded  as 
a  price  actually  given  and  received  for  the  underwriter's 
indemnity  against  the  contingency  that  has  arisen. 
There  is  considerable  analogy  between  this  case  and 
Paine  V,  Meller  {a),  decided  in  1801  by  hord  Eldon, 
who  held  the  purchaser  bound  to  perform  his  contract, 
though  the  house  was  burnt  before  the  time  appointed 
for  conveying  it.  "  As  to  the  mere  effect  of  the  accident 
itself,"  said  his  Lordship,  "no  solid  objection  can  be 
founded  upon  that  simply ;  for  if  the  party  by  the  con- 
tract has  become  in  equity  the  owner  of  the  premises, 
ihey  are  his  to  all  intents  and  purposes"  (b).    He  also 
said,  adverting  to  the  case  of  annuities,  where  the  pur- 
chasers have  been  compelled  to  pay  the  purchase  money, 
though  the  grantor  die  before  he  has  made  a  single 
payment,  "  the  party  has  the  thing  he  bought,  though 
no  payment  may  have  been  made ;  for  he  bought  subject 
to  contingency."    So,  in  the  present  case,  he  bought 
and  paid  for  the  underwriter's  promise  to  indemnify. 
If  his  ship  had  arrived,  the  underwriter  would  have 
kept  the  whole  premium  :  though  she  has  perished,  he 
cannot  be  relieved  from  his  agreement.    Equity  would 
have  compelled  him  to  execute  the  formal  policy,  when- 

(a)  6  Ves.  jun.  349.  (i)  Page  352. 

ever 
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ever  tendered  to  him:  in  voluntarily  executing,  he  has  1835. 
only  performed  a  manifest  duty,  and  cannot  now  retract  mead 
the  obli<ration.  ^^ctinst 

°  Davison. 

The  case  of  Jefferyes  v.  Legendra  (a),  cited  from 
Shower's  Reports  (and  reported  for  the  judgment  only 
in  Holt,  465),  seems  inapplicable,  as  it  only  proves  that  a 
vessel  sails  with  convoy,  if  she  departs  with  convoy  and 
is  accidentally  separated  by  stress  of  weather.  Roderick 
V.  Hovil  (b)  and  Warwick  v.  Slade  (c)  have  no  bearing 
on  the  present  question.  The  former  established  that 
a  policy  executed  without  stamp  was  void,  though 
stamped  before  the  trial.  Warwick  v.  Slade  (c)  decided 
that  a  broker  cannot  recover  premiums  paid  for  insur- 
ance after  his  authority  to  insure  had  been  revoked  by 
his  principal.  Here,  the  stamps  were  correct,  and  the 
authority  was  never  revoked.  The  defect  of  stamps 
was  urged  as  a  preliminary  objection,  but  it  is  answered 
by  the  foregoing  observation. 

Another  preliminary  objection  was  founded  on  the 
execution  of  the  policy  under  a  power  of  attorney 
which  did  not  warrant  the  execution  of  such  a  policy 
as  this.  Upon  reference,  however,  to  the  instrument, 
we  are  of  opinion  that  it  did  authorize  the  agent  to 
execute  a  policy  granted,  like  this,  upon  the  usual  terms 
of  the  association. 

The  rule  must,  therefore,  be  made  absolute  (d), 

(a)  1  Show.  320.  :  see  p.  324.,  note  (6).    Holt,  465. 

(b)  3  Camp.  103.  (c)  3  Camp.  127. 

(d)  The  first  count  of  the  declaration  stated,  that  the  plahitifF  heretofore, 
to  wit,  21st  of  October  1829,  caused  to  be  made  a  policy  of  insurance,  lost 
or  not  lost,  at  and  from,  &c.  upon  the  body,  &c.  of  the  ship  Crisis,  beginning 
the  adventure  upon  the  said  ship  at  tvpelve  at  noon  of  the  15th  o£  February 
1829,  and  so  should  continue  until  twelve  at  noon  of  the  15th  of  Feb- 
rwary  1830.  The  whole  policy  was  set  out,  and  the  count  then  stated 
that,  by  a  schedule  indorsed  on  the  policy,  the  several  ship-owners,  whose 
Vol.  III.  Y  names 
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1835.        names  were  underwritten,  being  members  of  an  association  called  The 

  BrUish  Association,  did  thereby  severally  and  respectively  agree  with 

Mead         each  other  to  insure  their  respective  ships,  and  did  declare  that  the  follow- 
against        i^g  rules  and  regulations  should  govern  them,  which  are  the  rules  of  the 
said  association,  viz.    (The  count  then  set  them  out,  the  first  rule  being 
as  above  stated  in  the  report  of  the  case. )    The  plaintiff  further  averred, 
that  he,  the  said  plaintiff  and  the  said  defendant,  on  the  15th  of  February 
1829,  and  thenceforth  continually  until  the  1st  of  February  1830,  were 
respectively  ship-owners  and  members  of  the  said  British  Association,  and 
that  their  names  were  respectively  written  under  the  said  writing  or 
schedule,  and  that  they  were  respectively  parties  to  and  bound  by  the  said 
rules  and  regulations  therein  mentioned  ;  that  the  said  policy  of  insurance 
with  the  said  memorandum  was  so  made  by  the  plaintiff  as  aforesaid,  for 
and  on  the  part  and  behalf  of  himself ;  and  that  the  said  policy  and 
memorandum  was  afterwards,  viz.  on  the  said  21st  of  October  1829,  sub- 
scribed with  the  names  of  the  said  defendant  and  of  divers  other  persons 
respectively,  by  an  agent  in  that  behalf  duly  appointed,  as  assurers  for  the 
sum  of  1 200/.  upon  the  premises  in  the  said  policy  mentioned  ;  and 
that  the  said  ship  Crisis  was,  upon  the  day  of  beginning  the  adventure  on 
the  said  ship  in  the  said  policy  mentioned,  viz.  15th  February  1829, 
accepted  by  the  said  committee,  according  to  the  said  first  rule  of  the  said 
Association ;  and  thereupon,  afterwards,  viz.  on  the  said  21st  of  October 
1829,  in  consideration  of  the  premises,  and  that  the  said  plaintiff,  at  the 
request  of  the  said  defendant,  had  paid  5s.  per  cent,  on  the  said  sum 
insured,  towards  defraying  the  necessary  expenses,  and  also  all  other 
charges  due  from  the  plaintiff,  according  to  the  said  first  rule,  and  had 
paid  to  and  for  the  use  and  benefit  of  the  members  of  the  said  asso- 
ciation 1 261.  as  a  premium,  &c. ;  and  that  the  said  plaintiff,  at  the  request 
of  the  said  defendant,  had  promised  the  said  defendant  to  perform  all 
things  in  the  said  policy  of  insurance,  memorandum,  and  rules  and 
regulations  contained  on  the  part  and  behalf  of  the  said  plaintiff  to  be 
performed ;  the  said  defendant  promised  the  said  plaintiff^,  that  he,  the 
said  defendant,  would  become  and  be  an  assurer  to  the  said  plaintiff  for 
the  part  and  proportion  of  the  said  defendant  of  the  said  sum  of  1200/. 
upon  the  premises  in  the  said  policy  of  insurance  mentioned,  upon  the 
terms  mentioned  and  referred  to  in  the  said  policy  of  assurance,  memo- 
randum, and  rules  and  regulations,  and  would  perform  all  things  in 
the  said  policy  of  insurance,  memorandum,  rules,  &c.  contained  on  the 
part  and  behalf  of  the  said  defendant  to  be  performed.    The  plaintiff  in 
his  count  further  averred,  that  at  the  beginning  of  the  adventure,  viz. 
15th  of  February  1829,  and  thence  continually  until  the  said  1st  of 
February  1830,  the  plaintiff  was  owner  of  and  interested  in  the  said  ship 
to  the  amount  of  the  monies  insured ;  and  he  went  on  to  make  various 
statements,  shewing  his  compliance  with  the  rules,  and  that  the  adventure 
was  conformable  thereto.    He  then  stated,  that  heretofore,  and  while  the 

ship 
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ship  was  covered  by  the  said  policy,  and  within  the  times  prescribed  by  1835. 
the  said  rules,  viz.  on  the  10th  of  May  1829,  the  said  ship  departed  and  , 
set  sail  from  London,  on  a  voyage  towards  a  place  beyond  the  seas,  viz.  Mead 
Archangel,  the  same  not  being  a  port  or  place  excepted  in  the  policy,  and  ^gainst 
the  ship  not  being  within  any  of  the  exceptions  in  the  said  rules  men- 
tioned ;  and  that  afterwards,  and  during  the  continuance  of  the  risk  in  the 
said  policy  of  insurance  mentioned,  and  whilst  the  ship  was  not  within  any 
of  the  exceptions,  &c.,  viz.  on  the  5th  of  June  1829,  and  on  divers  days  be- 
tween that  day  and  the  12th  of  June,  &c. ;  the  count  then  went  on  to 
allege  an  average  loss  during  that  time,  and  another  average  loss  (with  the 
like  introductory  statements),  on  the  25th  of  July  following  ;  it  also 
averred  notice  {August  1st)  to  the  committee  of  the  Association,  pursuant 
to  the  rules,  before  the  repairs  were  commenced  ;  election  made  by  them 
that  the  repairs  should  be  done ;  adjustment,  {November  1 8th)  ;  the  pro- 
portion calculated  to  be  due  from  the  defendant,  notice  to  him,  and  his 
liability,  &c.    There  was  a  second  count  upon  the  policy,  with  statements 
to  the  same  effect,  but  in  some  respects  more  general ;  and  there  were 
the  common  money  counts. 


Edward  Youde  against  Sarah  Youde.  Wednesday, 

May  13th. 

n^YRWHITT,  in  this  term,  obtained  a  rule  to  shew  In  an  action 
-i-  T         .       1        1  -        111  brought  upon  a 

cause  why  proceedings  in  the  above  action  should  bond,  in  the 

not  be  stayed  till  the  plaintiff  should  give  security,  to  obligee  resident 

be  approved  of  by  the  Master,  for  costs.   The  action  was  benefit  of  an^^ 

brought  on  a  bond,  in  the  name  of  the  obligee,  for  the  assignee  m this 

*5  '  °    '  country,  the  de- 

benefit  of  Elizabeth  Wkalley,  an  assignee.    The  nominal  fendant  may 

claim  security 

plaintiff  was  permanently  resident  abroad  ;  and,  upon  se-  for  costs  from 
curity  being  demanded  of  his  attorneys,  the  assignee,  who  plaintiff:  the 
resided  in  this  country,  offered  her  own  written  under-  tenSdertaldng 
taking,  in  the  words  following:  — "  Edward  Youde     is  not  sufficient. 
Sarah  Youde.    This  action  having  been  brought  in  the 
name  of  the  above-named  plaintiff  for  my  benefit,  I  do 
hereby  undertake  to  pay  the  said  defendant  all  such 
costs  as  she  the  said  defendant  may  be  entitled  to 
recover  from  the  above-named  plaintiff.  Eliz,  Whallet/" 

Y  2  Bc^jjlej/ 
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1835.  Bayley  now  shewed  cause,  and  contended  that  the 

■~  security  was  sufficient. 

YOUDE 

against 
YouDE. 

Tyrwhitf,  contra.  It  is  true  that,  if  the  assignee  had 
been  suing  in  her  own  name,  the  defendant  could  not 
have  applied  for  security  ;  but  she  sues  in  the  name  of  a 
person  who  is  permanently  resident  in  a  foreign  coun- 
try, and  the  defendant  is  therefore  entitled  to  the  usual 
security  in  such  cases.  In  the  absence  of  such  security, 
the  nominal  plaintiff  abroad  would  be  the  person  against 
whom  the  defendant  would  have  to  proceed  for  costs. 
The  undertaking  offered  by  the  assignee  could  only  be 
enforced  (if  at  all)  by  a  special  action  of  assumpsit.  If 
security  is  ordered  as  prayed,  the  assignee  may  be  one 
of  the  sureties. 

Pe?'  Curiam  {a).  We  think  that  the  plaintiff  in  the 
action  should  give  security. 

Rule  absolute. 

(a)  Lord  Denman  C.  J.,  Patteson  and  Coleridge  Js. 


fVednesdat/,  CoTTON  a^aiflSt  BrOWNE 

Mai/  13th. 


In  an  action  ASE  for  maliciously  indicting  the  plaintiff  for  a  con- 

for  maliciously 

indicting  the  spiracy.  The  defendant  pleaded,  first,  not  guilty,  and, 

ouTprobable  sccoudly,  as  follows  :  —  "  And  for  a  further  plea,  &c., 
fenda'nfm^'  the  said  defendant  says  that,  although  true  it  is  that  he 
froUble  cause^  caused  the  said  plaintiff  to  be  indicted,  as  he  the  said 
under  the  ge-    plaintiff  above  in  his  said  declaration  has  alleged,  yet 

neral  issue ;        *■  o  ' 

and  if,  in  ad- 
dition to  the  plea  of  not  guilty,  he  pleads  specially  that  he  had  probable  cause,  the  Court 
will  order  such  plea  to  be  struck  out. 

that 
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that  he  the  said  defendant  did  so  for  reasonable  and 
probable  cause,  and  without  malice ;  for  the  said  de- 
fendant says  that,  before  the  preferring  of  the  said  in- 
dictment, to  wit,  on,"  &c. ;  the  plea  then  went  into  a 
very  long  statement,  for  the  purpose  of  shewing  that 
the  defendant  had  reasonable  cause  for  the  prosecution. 
In  this  term  a  rule  nisi  was  obtained  for  striking  out 
the  second  plea,  or  so  much  thereof  as  the  Court  should 
direct. 

Archbold  now  shewed  cause.  Before  the  new  rules, 
HiL  4.  W,  4.  («),  the  matter  of  the  second  plea  might 
have  been  proved  under  the  general  issue;  but  it  might 
also  have  been  specially  pleaded  ;  Pain  v.  Rochester  (b). 
The  new  rules  not  only  do  not  prevent,  but  compel  its 
being  specially  pleaded.  In  Frankum  v.  The  Earl  of 
Falmouth  {c)  it  was  held  that  a  defendant  could  not, 
under  a  plea  of  the  general  issue,  deny  that  the  act  was 
'wrongfidli/  done.  \_Patteson  J.  There  the  attempt  was, 
under  the  word  "  wrongful!}',"  in  an  action  on  the  case 
for  diverting  water,  to  bring  into  question  the  plaintiff's 
right  of  possession.]  The  examples  given  under  the 
head  Pleadings  in  Particular  Actions,  IV.  [d)  to  illus- 
trate the  operation  of  the  plea  of  not  guilty,  shew  that 
that  plea  denies  the  act  only,  and  not  the  matter  which 
makes  it  wrongful.  In  the  instance  of  slander  there 
referred  to,  the  uttering  of  the  words  is,  in  itself,  prim^ 
facie,  a  malicious  act;  yet,  even  before  the  new  rules,  it 
was  not  sufficient  to  deny  the  speaking,  as  alleged  in 
the  declaration,  if  the  defendant  meant  to  justify  it  {e), 

(a)  5B.  4:  Ad.  i.  ix.  (6)  Cro.  JSliz.  871. 

(c)  2A.^E.  452.    S.  C.  1  Harrison,  1.  {d)  5  B.  ^  Ad.  ix. 

{e)  But  see  Fairman  v.  Ives,  5  B.  ^  Aid.  642.,  and  the  judgment  of 
Holroyd  J.  there,  pp.  645,  646. 

Y  3  Here 


1835. 


Cotton 
against 
Browne. 
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1835.  Here  the  plea  of  not  guilty,  if  it  had  the  operation  con- 
tended  for  on  the  other  side,  would  put  in  issue  not 

Cotton 

against  merely  the  preferring  of  the  indictment,  and  wrongfully, 
but  the  preferring  it  without  reasonable  and  probable 
cause.  This  would  be  contrary  to  the  intention  of  the 
new  rules,  which  is,  that  the  plaintiff  should  be  always 
apprised  of  the  defence  intended  to  be  set  up. 

E.  V,  Williams^  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  I  am  of  opinion  that  it  was 
unnecessary  for  the  defendant  to  plead  in  denial  of  the 
want  of  probable  cause.  The  injury  complained  of  in 
this  action  is,  not  merely  in  the  indicting,  nor  in  the 
indictment  being  wrongful,  but  in  maliciously  indicting, 
and  in  doing  so  without  reasonable  or  probable  cause. 
The  plea  of  not  guilty  is  sufficient. 

LiTTLEDALE  J.  Concurred. 

Patteson  J.  Some  cases  have  been  referred  to,  in 
which  the  plaintiff  makes  an  assertion  of  right,  and  then 
complains  of  an  injury  done  in  respect  of  it ;  and  there 
it  is  proper  for  the  defendant  to  answer  by  denying  the 
right.  But  here  there  is  no  such  assertion  of  right; 
the  whole  matter  alleged  in  the  declaration  is  an  act  of 
injury. 

Coleridge  J.  concurred. 

Rule  absolute  for  striking  out  the  whole  of  the 
second  plea. 
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1835 


Powell  against  Lock. 

°  May  13th. 

A RULE  was  obtained  under  the  Interpleader  Act,  A  third  party 
called  upon  by 

1  &2  /t.  4.  C.  58.  .9.  6.,  calling  upon  the  plaintltt  and  an  interpleader 

Hannah  Budd  to  appear  before  this  Court,  and  state  the  ^w^^!^^^' 
nature  and  particulars  of  their  respective  claims  to  the  pefr  and  s^ate 
ffoods  and  chattels  seized  by  the  sheriff  of  Dorset  under      nature  and 

o  particulars  oi 

the  fieri  facias  issued  in  this  cause,  and  maintain  or  else  his  claim  to 

property  seized 

relinquish  the  same,  and  shew  cause  why  the  Court  by  the  sheriff, 

must  make  such 

should  not  make  such  rule  or  rules  touching  the  same  statement  by 
as  it  should  think  fit,  pursuant  to  the  statute,  &c.   The  not  su^fficient 
defendant's  goods  had  been  taken  in  execution  as  above  by^coun^sel',^and 
mentioned  ;  and  the  sheriff's  officer,  while  in  possession,  ^^^•J.g^p^J'jjj^" 
received  a  written  notice  from  Mrs.  Budd*s  attorney,  by  other  parties, 

"     it  appears  that 

stating  that  the  sjoods  belonged  exclusively  to  her,  she  he  has  given 

^  *  ^  .        formal  notice 

having  purchased  them  at  a  public  sale  on  the  premises  of  his  claim  to 
in  the  preceding  year.  The  notice  offered  proofs  of  Mrs. 
Btidd's  right,  and  called  upon  the  officer  to  relinquish 
possession.  Bogers  now  appeared  on  behalf  of  Hannah 
Budd,  but  produced  no  affidavit.  Bntt  appeared  for 
the  sheriff. 


Tomlinson  for  the  plaintiff.  Hannah  Budd  is  not 
before  the  Court,  not  having  made  out  her  title  by  affi- 
davit. By  sect.  1.  of  the  act,  the  Court  is  empowered 
to  call  upon  a  third  party  claiming  "  to  appear  and  state 
the  nature  and  particulars  of  his  claim;"  that  must  be 
on  oath,  in  the  usual  manner.  The  execution  creditor 
ought  not  to  be  driven  to  try  an  issue  by  a  mere  notice, 
unsupported  by  affidavit. 

Y  4  Rogers j 


Lock. 


16  CASES  IN  EASTER  TERM 

1835.  MogerSi  contra.    It  is  sufficient  that  the  third  party 

appears.    The  Court  will  not  try  the  merits  of  the  claim 

Powell         ^  ^ 

against       on  affidavit,  but  will,  as  of  course,  direct  an  issue; 

Bramidge  v.  Adshead  («).  [Lord  T>enman  C.  J.  That 
is,  if  there  be  a  claim  stated  on  affidavit.  Littledale  J. 
The  act  requires  the  party  to  appear  and  state  the 
nature  and  particulars  of  his  claim.  Must  not  that  be 
by  affidavit  ?  Can  we  take  it  on  the  statement  of  coun- 
sel ?  Coleridge  J.  The  rule  calls  upon  Mrs.  Biidd  to 
state  the  particulars  of  her  claim :  but  all  that  now 
appears  before  us,  is  something  said  by  her  to  the 
sheriff.] 

The  Court  (b)  being  clearly  of  opinion  that  an  affi- 
davit was  necessary,  and  considering  that  the  omission 
to  make  one  might  have  arisen  from  a  misconception  of 
the  act,  granted  time  (on  Rogers's  application)  for  an 
affidavit  to  be  made. 

(a)  2  Dowl.  P.  C.  59. 

(6)  Lord  Denntan  C.  J.,  Littledale,  Fatteson,  and  Coleridge  Js, 


Wednesday, 
I3th. 


Douglass  and  Another  aminst  Stanbrough, 


^HE  defendant  being  arrested  on  mesne  process, 
Mr.  Shuttleworth,  his  attorney,  on  receiving  secu- 
rity from  the  defendant,  undertook  to  put  in  and  perfect 
bail  for  him,  but,  instead  of  putting  in  bail,  he  made  a 
deposit  of  his  own  money,  which  was  afterwards  paid  into 


Where  the 
friend  of  a 
party  arrested 
makes  a  de- 
posit of  his 
own  money  on 
the  defendant's 
behalf,  in  lieu 
of  bail,  and  the 
sum  is  after- 
wards paid  into  Court  to  abide  the  event  of  the  suit,  and  the  defendant  then  renders,  the 
owner  of  the  money  may  have  it  restored  to  him  on  motion,  under  stat.  7&8G.  4. 
c.  71.  s.  3.,  if  the  defendant  appears  in  Court  and  assents. 

For  this  purpose  the  render  is  equivalent  to  putting  in  and  perfecting  special  bail. 

Court 
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Court  in  lieu  of  bail,  pursuant  to  stat.  7  &  8  G.  4.  1835. 
c.  71.  S.2.  (a).    The  defendant  subsequently  rendered; 

Douglass 

and  a  rule  was  then  obtained,  calling  on  the  plaintiffs  against 

11  1.1  Stanbrough. 

and  defendant  to  shew  cause  why  the  money  deposited 

should  not  be  paid  out  of  court  to  Mr.  Shuttleworlh, 

Follett,  on  behalf  of  the  plaintiffs,  contended  that  this 
application  was  not  maintainable  under  the  statute, 
sects.  2.  and  3.,  first,  because  the  application  did  not 
proceed  from  the  defendant  himself,  but  from  a  person 
who  stood  merely  in  the  situation  of  a  lender  of  money; 
and,  secondly,  because  the  defendant  had  only  rendered, 
and  had  not  put  in  and  perfected  special  bail.  ICole* 
ridge  J.,  on  the  first  point,  referred  to  Nimn  v.  Powell  (b), 
and  Edelsten  v.  Adams  [c\  decided  under  stat.  43  G.  3. 
c.  46.  5.  2. ;  observing,  however,  that  in  the  latter  case 
the  application  was  to  restore  the  money  to  the  de- 
fendant. Patteson  J.  As  to  the  render,  the  question  is 
whether,  under  the  statute,  it  is  equivalent  to  putting 
in  and  perfecting  special  bail.  It  has  been  considered 
so  under  the  former  statute.]  [d) 

White^  for  the  defendant,  stated  that  he  was  not  in- 
structed to  oppose  the  motion. 

(a)  7  &  8  G.  4.  c.  71.  s.  3.  enacts,  "  That  it  shall  and  may  be  lawful 
for  the  said  defendant  who  hath  made  his  election  to  make  such  deposit 
and  payment  as  aforesaid,  at  any  time  in  the  progress  of  the  cause  before 
issue  joined  in  law  or  fact,  or  final  or  interlocutory  judgment  signed, 
to  receive  the  same  out  of  Court,  by  order  of  the  said  Court,  upon  putting 
in  and  perfecting  special  bail  in  the  cause,  and  payment  of  such  costs  to 
the  plaintiff  as  the  said  Court  shall  direct." 

(6)  1  Smith,  13.  (c)  8  Taunt.  557.  S.  C.  2  B.  Moore,  610. 

id)  See  1  Tidd's  Practice,  228,  9th  edit.,  and  the  authorities  there 
cited. 

Wightman^ 
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Wightman^  in  support  of  the  motion.  The  case  now 
stands  as  if  the  defendant  had  originally  moved  for  the 
rule.  And  if  this  were  not  so,  the  clause  as  to  taking 
out  deposits  is  not  introduced  for  the  benefit  of  plaintiffs, 
and  they  are  not  entitled  to  raise  objections  on  the 
subject.    (He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  The  case  comes  before  us  now 
as  upon  an  application  made  by  the  defendant.  Then 
it  falls  within  the  third  section  of  the  act,  although  bail 
has  not  been  put  in,  because  it  has  been  held  that,  on  a 
reasonable  construction,  rendering  must  be  considered 
equivalent  to  putting  in  and  perfecting  special  bail. 

LiTTLEDALE  J.  concurrcd. 

Patteson  J.  The  only  doubt  I  had  at  first  was, 
whether  this  could  be  could  be  considered  as  an  appli- 
cation by  the  defendant ;  but,  it  being  so,  the  case  is 
clear.  After  all,  the  object  of  the  statute,  in  the  clauses 
which  have  been  referred  to,  was  only  to  secure  the  de- 
fendant's body.    The  render  is  sufficient. 

Coleridge  J.  concurred. 

Rule  absolute  (by  defendant's  consent)  for  paying 
the  money  out  of  court  to  Mr.  Sliuttlemortli  (a), 

(a)  See  Bull  v.  Turner,  1  Tyrwiiitt  ^  Granger,  367.  3  Cro.  M.  ^  R.  47. 
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ChITTY  af^ainSt  DeNDY.  Wednesday, 
°  May  13th. 

Chitty  against  Luxford. 

THESE  cases  came  before  the  Court  on  writs  of  false  To  an  action  of 
.  .       I  r  CI  r        t       ^^^^      ^  court 

judgment  given  in  the  county  court  or  Sussex  for  the  not  of  record, 

,  .     .  ^    ,  IIP!  •  the  defendant 

plaintiffs  there,  now  the  deiendants  in  error.  pleaded  two 

In  De7idy  v.  Chitty,  the  plaintiff  (as  appeared  by  the  oLfconcSng 

entry  of  proceedings)  declared  in  debt,  for  goods  sold  J^e  othe^"with 

&c.    The  defendant  pleaded  nil  debet,  concluding  to  a  verification. 

^  .     .         The  plaintiff 

the  country,  and  he  then  pleaded  a  set  off,  beginning,  replied  to  the 

.  .11         1  ^rsX,  and  took 

"  and  for  a  further  plea  in  this  behalf,  the  said  defendant,  no  notice  of  the 
by  leave  of  the  Court  here  for  this  purpose  first  had  and  cause  was  tried, 
obtained,  according  to  the  form  of  the  statute  in  such  ^"ffhada  v^er-T 
case  made  and  provided,  says,  that,"  &c.,  and  concluding        '^^  i^p^oli 
with  a  verification.    The  plaintiff  replied  as  follows:  writ  of  false 

judgment, 

"  And  the  said  plaintiff,  as  to  the  plea  of  the  defendant     Held,  that 

the  judgment 

whereof  he  hath  put  himself  upon  the  country,  doth  the  below  was 
like;"  taking  no  other  notice  of  either  plea.    The  entry  th^piaintiff^' 
then  stated  a  venire  awarded,  to  make  a  jury  on  the  i™fe  upon  the 
plea  aforesaid,  and  to  recognize  the  truth  of  the  pre-  f/gat^theseTotd 
mises  ;  and  it  set  forth  that  the  jury  afterwards  appeared  as  surplusage. 

JL/6Ci^rd,tion. 

in  court,  and,  being  sworn  "  to  speak  the  truth  of  the  stated  that  de- 
fendant was 

premises  above  contained  and  put  in  issue  between  the  indebted  to 

.  plaintiff  within 

said  parties,"  upon  their  oath  said,  that  there  was  due  the  jurisdiction 

from  Chitty  to  Dendy  30/.,  beside  his  costs,  &c. ;  for  counfor^thT 

which  sum  and  costs  Bendy  had  judgment.  The  entry  duf  and^o^whig 
of  the  iudgment  was  as  follows:     And  upon  this  the  . 

o  r  withm  the  juris- 

said  W.B,  prays  the  iudement  of  the  Court  hereof  diction,  as  the 

^  JO  servant  of  the 

defendant. 

Admitted,  that  this  was  a  sufficient  allegation  of  the  cause  of  action  having  accrued  within 
the  jurisdiction. 

and 
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1835.  and  upon  the  premises:  and  thereupon  all  and  singular 
 —      the  premises  aforesaid  being  seen,"  &c.,  "  it  is  con- 

Chitty 

against      sidered,"  &c.    The  special  errors  now  assigned,  were, 

Den  i)Y» 

"  That  the  said  William  Dendy  hath  not  in  any  manner 
replied  to,  answered,  or  denied,  or  demurred  in  law  to 
the  said  plea  of  the  said  Charles  Chitty  by  him  secondly 
above  pleaded  to  the  said  declaration,  whereby  the  said 
William  Dendy  hath  confessed  the  truth  of  the  matters 
in  the  said  second  plea  contained,  and  thereby  also  the 
said  suit  of  the  said  William  Dendy  was  and  is  dis- 
continued :  "  and  also,  "  that  there  is  not  shewn  in  the 
record  and  proceedings  aforesaid,  any  finding  by  the 
jury  or  judgment  of  the  Court  as  to  the  matters  in  the 
said  second  plea  contained  and  set  forth." 

In  Luxford  v.  Chitty  the  entry  was  not  materially 
different,  except  that  the  declaration  stated  the  defendant 
to  be  indebted  to  the  plaintiff'  within  the  jurisdiction 
of  the  Court  in  the  sum  of  2/.  IO5.,  "for  the  wages  of 
and  due  and  owing  to  the  said  plaintiff,  within  the 
said  jurisdiction,  as  the  servant  of  the  said  defendant, 
and  at  his  like  instance  and  request ;  "  and  it  was  as- 
signed for  error  (in  addition  to  the  grounds  alleged  in 
the  other  case),  that  the  supposed  causes  of  action 
"  are  not  stated  or  alleged,  nor  do  the  same  sufficiently 
appear  in  or  by  the  said  declaration,  to  have  arisen  or 
happened  within  the  jurisdiction  of  the  county  court," 
&c.,  "  and  also  for  that  it  is  not  stated  in  the  said 
declaration  that  the  said  James  Luxford  was  the  servant 
of  the  said  Charles  Chitty,  or  rendered  him  any  services, 
or  was  hired,  within  the  jurisdiction,"  &c.  («).  These 
cases  were  argued  in  last  Hilary  term  (jb). 

(d)  See  Peacock  v.  Bell,  1  Saund.  15.    Trevor  v.  Wall,  1  T.  JR.  151. 
(b)  Jan.  16th.    Before  Lord  Denman  C.  J.,  Litlledale  and  Wil- 
liams Js. 

Blackburne 
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BlacJcburne  for  the  plaintiff  in  error.  There  is  on 
this  record  a  distinct  plea,  upon  which  issue  might  have 
been  tendered,  but  which  the  plaintiff  has  left  altoge- 
ther unnoticed.  He  was  not  entitled  to  treat  that  plea 
as  a  nullity.  The  statute  4}  Ann,  c.  16.  s.  4.,  as  to  plead- 
ing several  matters,  does  not  apply  to  the  county  court. 
Before  that  statute,  pleading  double  was  matter  to  be 
taken  advantage  of  by  special  demurrer;  on  general 
demurrer  it  was  aided  ;  Com,  Dig,  Pleader (E,2,\  p.  377. : 
and  the  same  rule  must  still  extend  to  pleadings  not 
within  the  statute.  [Littledale  J.  By  the  new  rules  of 
Court,  Hil.  2  W.  4.  sect.  34.  (fl),  if  several  pleas  are 
pleaded  without  a  rule  for  the  purpose,  the  plaintiff  may 
sign  judgment,  but  that  is  in  the  superior  courts.] 

Chilton,  contra.  This  is  not  the  case  of  a  double 
plea,  properly  so  called,  and  to  which  the  old  authorities 
refer,  but  of  two  separate  and  distinct  pleas.  Before 
the  new  rule  which  has  been  referred  to,  if  a  party 
filed  two  pleas  without  a  rule  for  the  purpose,  both 
might  be  considered  a  nullity,  in  the  Court  of  King's 
Bench,  though  not  in  the  Common  Pleas  {h).  Here 
the  plaintiff,  in  an  inferior  court,  only  seeks  to  pass  by 
one  of  two  pleas,  which  has  been  improperly  pleaded. 
To  the  other  he  has  given  a  complete  answer.  It  may 
be  said  that  he  ought  not  to  have  the  power  of  selecting 
one  plea ;  but  his  doing  so  is  not  so  great  a  hardship  on 
the  defendant  as  if  both  might  be  considered  a  nullity, 
according  to  the  practice  of  the  superior  courts. 

Blackurne,  in  reply.  If  the  defendant's  pleading  was 
a  nullity,  the  plaintiff  should  have  signed  judgment; 

(a)  3  jB.  4(-  Ad.  378. 

{h)  See  Griffiths  v.  Eyles,  1  Bos,  ^  P,  415,  note  (a)  j  and  Jervis's  New 
Rules,  p,  55.  note  (i), 

but, 
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1835.  but,  instead  of  doing  so,  he  has  answered  over,  which 
^  has  always  been  held  to  cure  duplicity  in  pleading.  It 

against  IS  Said  that  this  is  the  case,  not  of  a  double  plea,  but  of 
two  pleas ;  but  that  makes  no  difference.  In  Com,  Dig. 
Pleader  (E.  2.),  p.  376,  one  of  the  instances  given  of  a 
double  plea  is,  if  the  defendant  pleads  matter  of  law 
and  also  matter  in  fact';  yet  it  appears  that  this  would 
be  cured  by  the  plaintiff's  demurring  generally  or  plead- 
ing over.  \_LittledaIe  J.  In  Com,  Dig,  Pleader  (E.  2.) 
p.  377-,  it  is  said,  "  So,  if  a  plea  is  double,  and  the 
plaintiff  by  his  replication  answers  only  to  one  matter 
and  takes  issue  upon  it,  which  is  found,  this  aids  the 
duplicity  of  the  plea."  And  at  (F.  4.)  it  is  said, 
The  replication  ought  to  answer  the  whole  plea, 
otherwise  it  is  a  discontinuance and  then  at  (W.  2.), 
"If  there  be  an  issue  for  part,  and  a  discontinuance 
for  other  part,  the  Court  will  not  give  judgment  against 
the  plaintiff,  till  issue  tried:  for  the  discontinuance  will 
be  aided  by  a  verdict."  But  the  plea  or  replication  is 
so  aided  by  the  statute  32  8.  c,  30.,  which  does  not 
apply  here.  The  Court  below,  if  a  motion  had  been 
made  there,  would  probably  have  ordered  the  second 
plea  to  be  struck  out.] 

In  Chitty  v.  Liixford,  Blachhurne  mentioned  the  ob- 
jection stated  in  the  assignment  of  errors,  that  the 
service  in  respect  of  which  this  action  was  brought 
did  not  sufficiently  appear  to  have  been  performed 
within  the  jurisdiction. 

Chilton^  contra,  contended  that  the  declaration  did, 
substantially,  aver  this.  The  objection  was  not  insisted 
upon. 

Cur,  adv,  vuU. 
Lord 


IN  THE  Fifth  Year  of  WILLIAM  IV.  323 

Lord  Denman  C,  J.  now  delivered  the  judgment  of  1835. 
the  Court,  as  follows  :  —  7 

Chitty 

This  was  a  writ  of  false  ludgment  given  for  the  plain-  against 
tiff  in  the  County  Court  of  Sussex.  The  plaintiff  below 
declared  in  debt  on  simple  contract.  The  defendant 
below  pleaded  nil  debet,  and  concluded  to  the  country. 
He  also  for  a  further  plea,  by  leave  of  the  Court,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and 
provided,  pleaded  a  set  off.  The  plaintiff  below  joined 
issue  on  the  plea  of  nil  debet,  but  took  no  notice  of  the 
plea  of  set  off.  The  venire  was  awarded  on  the  issue 
joined  only,  and  the  jury  gave  a  verdict  for  the  plain- 
tiff, on  which  judgment  was  given  for  him. 

It  is  a  rule  in  pleading  that  a  plea  must  not  be 
double,  but  then  the  plaintiff  must  demur  to  the  plea  if 
he  means  to  object  to  it :  but,  if  he  does  not  demur,  he 
ought  to  reply  to  the  whole  plea,  and  he  cannot  leave 
one  part  unanswered,  because  it  is  uncertain  what  part 
of  the  plea  the  defendant  means  to  rely  upon. 

And  it  is  also  a  rule  in  pleading  that  if  the  plaintilT 
does  not  answer  the  whole  of  the  plea  it  amounts  to  a 
discontinuance  of  the  action,  on  the  part  of  the  plaintiff. 
But  then  if  the  action  is  discontinued,  such  discontinu- 
ance is  cured  by  verdict  under  the  provisions  of  32  H,  8. 
c,  30.  This  statute,  however,  only  extends  to  courts  of 
record,  and  therefore  the  county  court  is  not  affected 
by  it,  and  consequently  a  discontinuance  in  the  present 
case  would  not  be  cured  by  verdict. 

The  rule  which  requires  the  plaintiff  to  demur  to  the 
plea  if  it  be  double,  appears  to  apply  only  to  cases 
where  it  is  pleaded  as  one  plea;  but  in  this  case  the 
general  issue  and  set  off  are  not  pleaded  as  one  plea ; 
but  they  are  distinctly  pleaded  as  two  pleas,  and  the 

second 
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second  plea  is  pleaded  by  leave  of  the  Court  according 
to  the  form  of  the  statute.  But  the  county  court,  not 
being  a  court  of  record,  has  no  authority  in  point  of 
law  to  give  leave  to  plead  several  pleas,  the  statute 
4}  Ann,  c,  16.  being  confined  to  courts  of  record;  the 
plaintiff  below,  therefore,  was  not  bound  to  take  any 
notice  of  such  a  plea ;  and  it  cannot  be  said  that  it  was 
not  known  which  plea  the  defendant  meant  to  rely 
upon,  for  the  defendant  pleaded  the  general  issue,  and 
tendered  an  issue  to  the  country.  The  plaintiff,  there- 
fore, had  a  right  to  consider  that  as  a  complete  plea 
upon  which  he  might  take  issue. 

A  court  of  error  will  take  judicial  notice  that  the 
county  court  had  no  authority  to  give  leave  to  plead 
double:  and,  as  a  complete  plea  had  been  before  pleaded, 
they  will  consider  the  second  plea  as  mere  surplusage. 
We  are  therefore  of  opinion  that  there  is  no  error  or 
false  judgment  in  the  court  below,  and  the  judgment  of 
that  court  must  be  affirmed. 

The  case  of  Chitty  v.  Luxford  is  the  same  as  Chitty  v. 
Dendy^  except  that  in  the  case  of  Luxford  there  is  an 
objection  to  the  declaration  in  the  court  below,  that  it 
is  not  alleged  as  to  part  of  the  cause  of  action,  that  it 
did  not  arise  within  the  jurisdiction  of  the  county  court. 
But  that  objection  was  given  up  on  the  argument,  and 
therefore  there  must  be  the  same  judgment  of  affirmance 
as  in  Chitty  v.  Dendy, 

Judgments  affirmed. 
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1835. 


Garritt  aminst  Sharp.  weAne&day, 

o  May  13th. 

C ASE.    The  declaration  stated,  that  the  plaintiff,  be-  Plaintiff  had  a 
barn,  in  the 

fore  and  at  the  time,  &c.,  was  lawfully  possessed  of  a  side  of  which, 

adjoining  de- 

certain  building  or  malthouse  with  the  appurtenances,  fendant's  pre- 
situate,  &c.,  in  which,  during  all  the  time  aforesaid,  there  ^ertures^by 
were,  and  still  of  right  ought  to  be,  divers  to  wit,  &c.,  Jiie^barn^^a^/' 
ancient  openings  or  lights  through  which  the  light  and  Jlff^convened"" 
air  during,  &c.,  ousht  to  have  come  and  entered,  and  the  barn  into  a 

^'        '  '  malt-house, 

still  of  right  ought,  &c.,  into  the  said  building  or  malt-  and  cut  win- 
dows where  the 

house,  for  the  convenient  use,  occupation,  and  enjoy-  apertures  had 

'  '        a        been  in  the 

ment  thereof ;  and  that  the  defendant,  contrivmg,  &c.,  barn.  De- 

„         ,  .  .     .       ,  ■      J        11^       J  fendant  erected 

wrongfully  and  injuriously  erected  and  kept  and  con-  ^is  own 
tinued  a  wooden  fence  near  the  said  openings  or  lights,  fen"e"before 
whereby  the  said  building  or  malthouse  was  darkened,  the  windows, 

J  ^  '  which  ob- 

and  the  light  and  air  prevented  from  coming  into  the  structed  the 

^  ^  access  of  light. 

same  through  the  said  openings  or  lights  in  so  ample  In  an  action 

on  the  case  for 

and  beneficial  a  manner,  &c.,  and  the  building  was  such  obstruc- 

^^nc  •  I'll*  r  t'O'^j  evidence 

rendered  unnt  for  carrying  on  therein  the  business  or  was  offered  at 
making  malt,  &c.    Plea,  that  in  the  said  building  or  shew  tharthe 
malthouse,  during  all  or  any  part  of  the  said  time,  &c.,  [JJg^the^ifgSt^* 
there  were  not,  nor  of  right  ought  to  be,  any  ancient  bad  been  es- 

°  °  ^       J  sentially  altered 

openings  or  lights  as  above  alleged,  and  that  the  said  by  the  plaintiff 

himself,  in  a 

fence  was  not  nor  is  wrongfully  and  injuriously  erected,  manner  pre- 

,         .  ,  .  .  .  judicial  to  the 

&c.,  near  to  the  said  openings  or  lights  in  manner,  &c.  defendant.  The 

T         ^1       1       ,  .  .      ,  Judge  did  not 

Issue  tendered  and  joined.  receive  the 

On  the  trial  before  Tindal  C.  J.  at  the  Hertfordshire  Sted 'the"' 

jury, if  they 

thought  that  the  defendant  had  left  the  plaintiff  less  light  than  he  enjoyed  before  the  present 
windows  were  made,  to  give  damages  for  such  diminution : 

Held,  on  motion  for  a  new  trial,  that  evidence  of  the  above  description  was  receivable, 
and  that  it  might  have  appeared  from  such  evidence  that  the  plaintiff  had  altogether  lost 
his  right  to  the  easement  in  question. 

Vol.  in.  Z  Summer 
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1835.  Summer  assizes,  1834,  it  appeared  that,  before  the 
^  bringing  of  this  action,  and  for  a  period  of  more  than 

against  twenty  years,  the  building  in  question  had  been  a  barn, 
in  the  side  of  which,  abutting  on  the  defendant's  pre- 
mises, were  a  number  of  apertures  from  one  to  two 
inches  wide.  Enough  of  light  and  air  entered  through 
the  apertures  for  the  purposes  of  those  who  used  the 
building  as  a  barn.  There  was  no  other  light,  except 
through  the  doors.  The  plaintiff's  case  was,  that  the 
openings  had  been  made  on  purpose ;  the  defendant 
endeavoured  to  shew  that  they  had  been  caused  by 
decay  and  wear,  or  by  shrinking  of  the  boards.  In 
1833  the  plaintiff  turned  the  barn  into  a  malthouse, 
stopped  some  of  the  crevices,  and  converted  others,  by 
cutting,  into  windows,  to  which  he  put  lattices.  The 
defendant  afterwards  erected  the  fence  complained  of 
in  the  declaration,  which  faced  the  whole  of  the  aper- 
tures, and  prevented  the  access,  not  only  of  any  addi- 
tional light  which  might  have  been  obtained  by  the 
recent  alteration,  but  also,  as  the  plaintiff  alleged,  of  that 
quantity  of  light  which  came  into  the  building  in  its 
original  state.  The  defendant  (as  was  stated  on  the 
motion  for  a  new  trial)  offered  evidence  to  shew  that 
the  alteration  in  the  mode  of  admitting  light  to  the 
plaintiff's  building  was  injurious  to  the  defendant's 
adjoining  property:  such  evidence,  however,  was  not 
received.  The  Lord  Chief  Justice  left  it  to  the  jury  to 
say  whether  the  apertures  were  originally  placed  there 
on  purpose  to  admit  light,  and  whether  the  defendant 
had  obstructed  any  portion  of  the  light  admitted ;  and, 
in  case  of  their  finding  in  the  affirmative  on  these  ques- 
tions, he  directed  them,  if  the  light  now  fell  short  of 
the  quantity  before  enjoyed  by  the  plaintiff  for  the  use 

of 
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of  his  barn,  to  give  damages  for  such  diminution.  The  1835. 
iury  found  a  verdict  for  the  plaintiff,  damages  27/.  In 
the  ensuing  term  Thesiger  moved  for  a  rule  to  shew  against 
cause  why  a  new  trial  should  not  be  had,  first,  on  the 
ground  of  misdirection,  on  which  point  he  contended 
that  the  proof  given  respecting  the  apertures  in  the 
barn  did  not  entitle  the  plaintiff  to  any  enjoyment  of 
windows  which  admitted  light  more  extensively  and  in 
an  entirely  different  manner;  and  that  no  licence  for 
such  an  enjoyment  could  be  presumed  from  the  licence, 
if  proved,  to  have  crevices  in  the  wall  of  a  barn;  and 
he  referred  to  Martin  v.  Gohle  {a),  and  1  Com.  Dig. 
Action  on  the  Case  for  a  Nuisance ,  C.  (p.  294.)  where 
it  is  said,  "  So,  an  action  upon  the  case  does  not  lie, 
if  the  defendant  prevents  an  excess  in  the  plaintiff  in 
using  his  right :  as,  if  A.  had  lights  in  an  ancient 
house,  and  he  rebuilds  his  house,  and  makes  lights 
in  other  places,  and  larger,  to  the  inconvenience  of 
the  plaintiff."  And  he  stated,  secondly,  that  the  de- 
fendant had  offered  evidence  as  to  the  injurious  nature 
of  the  new  openings,  which  had  been  rejected.  A  rule 
nisi  was  granted,  against  which,  in  this  term 

Piatt  and  S.  B.  Harrison  shewed  cause,  and  con- 
tended that  the  plaintiff,  although  he  had  no  right  to 
prejudice  the  defendant  by  his  alterations,  was,  at  all 
events,  entitled  to  the  enjoyment  of  as  much  light 
after  he  made  the  windows  as  before,  to  which  point 
they  cited  the  dictum  of  Wilmot  C.  J.  in  Dougal  v. 

(a)  1  Camp.  322. 

\b)  May  6th.  Before  Lord  Denman  C.  J.,  Littledale,  Patmon,  and 
Coleridge  Js. 


Wilson. 
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Wilson  {a).  [Lord  Denman  C.  J.  In  Martin  v.  Gohle  {h) 
the  holding  was,  that  the  plaintiff  was  entitled  to  the 
same  quantity  of  light  in  the  new  state  of  things  as  was 
necessary  in  the  old  for  the  business  then  carried  on.] 

Thesiger,  contra.  The  claim  of  ancient  lights  could 
not  be  supported  under  the  circumstances  of  this  case, 
even  if  the  former  apertures  were  made  on  purpose  to 
admit  light.  The  mode  of  admitting  light  was  com- 
pletely changed.  The  plaintiff  might  as  reasonably 
have  claimed  to  turn  the  crevices  of  his  barn  into 
cottage  windows.  [Lord  Denman  C.J.  They  might 
overlook  the  neighbouring  premises;  it  does  not 
appear  that  these  openings  could.]  The  right  to  have 
a  particular  opening  to  admit  light  is  established  by 
twenty  years'  enjoyment;  because  the  attention  of  the 
neighbour  is  called  to  it,  and,  if  he  has  acquiesced  in 
the  enjoyment  for  twenty  years,  he  is  presumed  to  have 
granted  the  privilege  of  having  it  unobstructed.  But, 
if  the  manner  of  introducing  the  light  be  totally  altered, 
it  cannot  again  be  presumed  that  there  was  a  grant  for 
a  mode  of  enjoyment  entirely  different  from  the  first. 
Where  there  is  a  mere  enlargement,  the  amount  of 
excess  can  be  ascertained  and  reduced;  but  for  an  al- 
teration like  that  of  changing  crevices  into  windows 
there  is  no  such  remedy.  It  is  only  contended,  on  the 
other  side,  that  the  plaintiff  might  make  the  alteration 
if  it  did  not  prejudice  his  neighbour.  The  defendant 
should  have  been  permitted  to  shew  that  it  did  preju- 
dice him.  iLittledale  J.  The  statute  2  &  3  ^.  4.  c.  7L 
s.  3.  enacts,  that  when  the  access  of  light  to  any  build- 

(«)  2  Wms.  Saund.  175.  (6)  1  Camj}.  322. 
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ing  shall  have  been  actually  enjoyed  therewith  for 
twenty  years  without  interruption,  the  right  thereto 
shall  be  deemed  indefeasible.  Perhaps  you  will  contend 
that  that  means  the  same  individual  building,  or  a 
building  of  the  same  kind.]  It  is  not  necessary  to  go 
so  far.  This  case  may  be  put  upon  the  same  gounds  as 
Moore  v.  Rawson  where  a  party  having  pulled  down 
a  building  in  which  he  had  an  ancient  window,  and 
erected  something  entirely  different  in  its  place,  was 
held  to  have  abandoned  his  right  of  having  such 
window,  [Coleridge  J.  referred  to  Cotterell  v.  Grif- 
Jiihs  (i).]  The  alteration  there  was  merely  the  removal 
of  a  blind  from  a  window,  not  a  total  change  in  the 
mode  of  enjoyment,  as  in  this  case.  [Lord  Denman  C.  J. 
We  will  speak  to  the  Lord  Chief  Justice  as  to  the  re- 
jection of  evidence.  If  the  defendant  offered  to  prove 
that  the  present  mode  of  enjoying  the  light  was  more 
prejudicial  to  him  than  the  former,  and  that  evidence 
was  rejected,  I  cannot  say  that  the  ruling  was  not 
wrong  (c).] 

Cur,  adv.  vuU, 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  on  the  case  for  stopping  ancient 
lights,  tried  before  the  Lord  Chief  Justice  of  the  Com- 
mon Pleas  at  Hertford,  The  verdict  was  for  the 
plaintiff,  and  a  rule  nisi  was  obtained  for  a  new  trial  for 

(a)  3  5.  ^  C.  332.  (6)  4  Esp.  69. 

(c)  Lord  Denman  C.  J.  referred  to  a  case  in  which  it  was  held  (against 
the  decision  of  JBurrovgh  J.  at  nisi  prius),  that  an  alteration  made  by  the 
plaintiff  in  his  mill-wheels  did  not  prevent  him  from  maintaining  an 
action  for  disturbance  in  his  enjoyment  of  the  accustomed  flow  of  water. 
Probably  Saunders  v.  Newman,  IB.  4:  Aid.  258. 

Z  3  misdirection 
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1835.  misdirection  and  rejection  of  evidence.  The  misdirec- 
"  tion  imputed  was  that  it  was  left  to  the  iury  to  consider 

against    \  the  case  as  if  the  mode  of  enjoying  the  light  obstructed 

Sharp* 

before  the  obstruction  was  not  material  to  be  considered, 
provided  the  plaintiff  were  deprived  by  the  defendant's 
act  of  the  same  quantity  of  light  as  he  had  enjoyed 
before.  The  evidence  said  to  be  rejected  was  intended 
to  shew  that  the  mode  of  enjoyment  had  been  essentially 
altered  by  the  plaintiff  himself,  to  the  inconvenience  or 
injury  of  the  defendant. 

The  learned  Cliief  Justice  has  reported  to  us,  that 
the  question  he  left  to  the  jury  was,  whether  the  aper- 
tures in  the  wall  of  the  plaintiff's  tenement  were  placed 
there  on  purpose  to  admit  light,  and  whether  the  de- 
fendant had  obstructed  any  portion  of  the  light  ad- 
mitted. He  does  not  recollect  any  evidence  being 
tendered  of  alterations  made  by  the  plaintiff  as  above- 
mentioned;  we  think  it,  however,  clear  that  the  point 
was  made,  and  that  the  jury  were  not  required  by  the 
judge  to  consider  whether  the  plaintiff  had  essentially 
varied  the  manner  in  which  the  light  was  enjoyed.  His 
Lordship  farther  stated,  that  he  was  not  satisfied  with 
the  verdict,  and  thought  it  not  justified  by  the  evidence. 

Under  all  these  circumstances,  we  think  the  defend- 
ant entitled  to  a  new  trial.  It  is  enough  to  say  that  a 
party  may  so  alter  the  mode  in  which  he  has  been 
permitted  to  enjoy  this  kind  of  easement,  as  to  lose  the 
right  altogether ;  and,  in  this  case,  some  part  even  of 
the  plaintiff's  proofs  made  it  proper  that  the  opinion 
of  the  the  jury  should  be  taken  on  that  subject. 

Rule  absolute. 
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Spencer  against  Parry.  Tf^V^l^' 

^  May  13th. 

J^EBT  for  money  paid  and  laid  out,  and  on  an  ac-  Tenant,  by  a 

count  stated.    Plea,  nil  debet.    At  the  trial  before  ment^under^^" 

Patteson  J.,  at  the  sittings  in  Middlesex  after  Easter  ^e^premises,^ 

term,  1834,  the  facts  appeared  to  be  as  follows.    The  ^SstuoC^y 

plaintiff  let  a  house  to  the  defendant  under  a  written  statute,  M-ere 

^  due  from  the 

acrreement  by  which  the  defendant  undertook  to  pay  landlord.  He 

°  made  default; 

42/.  a  year  rent,  "  free  and  clear  from  all  land-tax  and  and  the  land- 
lord, having 

parochial  taxes."     The  defendant  held  the  premises  been  obliged  to 
twelve  months  and  then  left  them,  not  paying  the  land-  foJ'the  amol^^t, 
tax  or  poor-rates.    Upon  his  refusal  to  discharge  these,  to  his  me 
the  collector  of  land-tax  recovered  the  arrears  of  that  -^^^^ 

the  landlord 

duty  from  the  succeeding  tenant,  and  the  collector  of  "^^^s  originally 

^  .     .        liable  for  the 

poor-rate  distrained  for  the  year's  rates  upon  the  plaintiff's  taxes,  and  ex- 
empted from 

receiver  of  rents,  pursuant  to  a  local  act  for  the  parish  in  them  only  by 

1  •  1    ^1  .  .  •       ,  ,  ^    .  agreement  with 

which  the  premises  were  situate,  viz.,  1 1  Gr.  4.  c.  x.,  the  tenant,  he 
ss,  92,  93.  (local  and  personal,  public),  for  regulating  the  deckred^spe- 
affairs  of  the  parishes  of  St.  Giles  in  the  Fields  and  ^^^"^  °" 

*■  agreement,  and 

St.  George.  Bloomshury.  by  which  the  landlords  of  cer- 

^  ^'    J  cover  on  the 

tain  houses  are  subjected  to  the  poor-rate,  but  it  is  indebitatus 

assumpsit. 

enacted  that  the  person  authorized  to  receive  or  collect,     A  promise, 
or  the  person  receiving  or  collecting  the  rents,  shall  be  f^ndant^after 
compellable  to  pay  the  rates,  unless  the  real  landlord  shall  to  give  a^cog-^^' 
declare  himself  and  pay,  or  shall  be  distinctly  or  certainly  evidence  of  an 
known  to  be  such  by  the  vestrymen,  &c.  ia).   The  rates  account  stated 

J        7         \  J  before  action 

were  paid  by  the  receiver  on  the  plaintiff's  account,  brought, 
and  the  plaintiff  reimbursed  the  new  tenant  for  the 


(a)  See  the  clauses  cited  in  Rex  v.  Dyer,  2  A,  ^  E.  601 1  608. 

Z  4  land 
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land-tax  levied  upon  him.  This  action  was  brought 
to  recover  the  amount  so  paid,*  and  it  was  proved  that 
the  defendant,  after  the  commencement  of  the  action, 
had  promised  to  give  the  plaintiff  a  cognovit  to  settle 
it,  but  had  not  done  so.  For  the  defendant  it  was 
objected  that,  if  he  was  liable  to  the  present  claim, 
he  was  so  by  virtue  of  the  special  agreement,  and  that 
the  declaration  should  have  been  framed  upon  that. 
For  the  plaintiff  it  was  urged  that,  the  contract  having 
been  determined,  a  count  for  money  paid  was  sustain- 
able, and  further,  that  the  promise  to  give  a  cognovit 
was  proof  of  an  account  stated.  The  learned  Judge 
was  of  opinion  that  there  was  no  proof  of  an  account 
stated,  and  that  the  evidence  did  not  support  the  count 
for  money  paid  to  the  defendant's  use,  inasmuch  as 
the  defendant  was  never  liable  for  the  tax  or  rate  to  any 
person  but  the  plaintiff.  He  therefore  directed  a  non- 
suit, giving  leave  to  move  to  enter  a  verdict. 

Hutchinson  moved  accordingly  in  Trinity  term,  1834, 
and  cited  (as  to  the  count  for  money  paid)  Exall  v. 
Partridge  («),  Da*wson  v.  Linton  (b),  and  Brown  v. 
Hodgson  (c).  He  also  relied  upon  the  offer  of  a  cog- 
novit as  evidence  of  an  account  stated.  [Taunton  J. 
The  offer  of  a  cognovit  is  matter  subsequent  to  the 
suing  out  of  the  writ.]  It  shews  a  pre-existing  demand. 
[Lord  Denman  C.  J.  It  does  not  follow  that  there 
had  been  an  account  stated.  Littledale  J.  To  support 
that  allegation,  there  should  have  been  something  of  a 
settlement  before  the  action  was  brought.]     On  the 

(a)  8  T.  R.  308.  {b)  S  B.  ^  Aid.  521, 

(c)  4  Taunt.  189. 

question 
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question  as  to  the  count  for  money  paid,  the  Court  1835. 
granted  a  rule  nisi. 

Spencer. 
against 

Alexander  now  shewed  cause.  The  nonsuit  was  right. 
Unless  by  special  agreement,  the  defendant  was  not 
liable  either  for  land-tax  or  poor-rate.  The  landlord 
is  chargeable  with  the  one,  by  deduction  from  his  rent, 
under  the  land-tax  act,  38  G.  3.  c,  5.  s.  17.j  and  the 
landlord  or  receiver  of  the  rents  is  liable  to  the  other  by 
the  local  act,  11  G,  4.  c,  x.  ss,  92,  93.  To  support  a 
count  for  money  paid,  it  must  be  shewn  that  the  demand 
was  one  to  which  the  defendant  was  primarily  liable. 
{Patteson  J.  The  defendant's  agreement  here  made 
him  liable  as  between  him  and  the  landlord,  but  not 
as  to  other  parties.  The  plaintiff  pays  his  own  debt, 
which  the  defendant  had  agreed  to  pay,  and  then  alleges 
that  he  has  made  the  payment  to  the  defendant's  use.] 
Again,  where  there  is  a  special  contract  still  subsisting, 
upon  which  the  action  might  be  brought,  a  general 
indebitatus  count  is  not  applicable.  Cooke  v.  Mun- 
stone  {a)  and  Lightfoot  v.  Creed  {b)  are  authorities  on 
this  point,  which  is  also  illustrated  by  Child  v.  Mor- 
ley  (c).  Exall  v.  Partridge  (d)  is  distinguishable  :  there 
the  defendants  were  originally  liable  for  the  rent  which 
the  plaintiff  paid.  And  Lord  Kenyon  said,  "  Some 
propositions  have  been  stated,  on  the  part  of  the  plain- 
tiff, to  which  I  cannot  assent.  It  has  been  said,  that 
where  one  person  is  benefitted  by  the  payment  of  money 
by  another,  the  law  raises  an  assumpsit  against  the 
former ;  but  that  I  deny  :  if  that  were  so,  and  I  owed 
a  sum  of  money  to  a  friend,  and  an  enemy  chose  to  pay 

(fl)  1  Nevx  Rep.  351.  (b)  8  Taunt.  268. 

(c)  8  T.  R.  610.  (d)  8  r.  B.  308. 

that 
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that  debt,  the  latter  might  convert  himself  into  my 
debtor,"  (creditor)  "  nolens  miens"  In  Brown  v. 
Hodgson  (a)  the  goods  for  which  the  plaintiff  paid  had 
actually  been  received  by  the  defendant,  and  he  was 
liable  to  pay  for  them  at  the  time  when  the  payment 
was  made  by  the  plaintiff.  In  Dawson  v.  Linton  {b) 
the  landlord  was  the  person  ultimately  liable,  under  the 
drainage  act,  to  the  tax  which  the  plaintiff,  his  tenant, 
paid.  Here  the  tenant,  the  defendant,  was  not  liable, 
except  by  the  special  agreement  between  him  and  the 
plaintiff. 

Sir  W.  W.  Folletf,  contra.  It  is  not  necessary  to  the 
action  for  money  paid,  that  the  defendant  should  be 
primarily  liable  to  the  person  receiving  the  payment ; 
it  is  enough  if  he  was  bound  to  reimburse  the  plaintiff ; 
and  in  all  the  cases  the  real  question  has  been  whether 
or  not  the  plaintiff  was  compelled  to  pay  the  money; 
because,  if  he  was  so,  the  defendant,  as  between  himself 
and  the  plaintiff,  was  bound  to  repay  it.  The  plaintiff 
here,  as  landlord,  was  so  compelled,  and  may  therefore 
recover  against  the  defendant,  for  money  paid  to  his 
use.  In  Williamson  v.  Henley  {c)  the  plaintiff  defended 
an  action  for  some  money  which  he  had  delivered  over 
to  the  defendant  Henley  at  his  request,  and,  being 
obliged  to  pay  the  sum  and  costs,  he  was  held  entitled 
to  recover  the  amount  from  Henley^  upon  a  special  count 
alleging  Henley\  agreement  to  indemnify ;  but  Tindal 
C.  J.  at  the  same  time  expressed  a  strong  opinion  that 
he  might  have  recovered  on  a  general  count  for  money 
paid.  [Patteson  J.  It  appears  in  that  case  that  the  action 

(a)  4  Taunt.  189.  (6)  5  B,  ^  Aid.  521. 

(c)  6  Bing.  299. 

was 
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was  defended  at  Henley's  request.  If  a  man  pays  a  debt  1835. 
for  another  at  his  request,  no  doubt  he  may  recover  the  ^!  " 
amount  as  money  paid.]  The  costs  of  the  action  never  ^gainst 
were  a  debt  of  Henlei/s,  In  Lightfoot  v.  Creed  {a\  Gibbs 
C.  J.  said,  "  An  action  for  money  paid  cannot  be  main- 
tained, unless  there  be  a  request  to  pay  it,  either  express 
or  implied.  This  was  a  special  contract  by  the  defendant 
to  transfer  stock,  for  breach  of  which,  the  plaintiff  might 
recover  unliquidated  damages.  He  does  not  do  that, 
but  affects  to  liquidate  the  damages  by  purchasing  the 
stock,  and  sues  the  defendant  for  the  difference,  as 
money  paid  to  his  use;  but  it  is  paid  without  autho- 
rity." Here  such  authority  may  be  presumed  from  the 
facts  ;  and  the  payment  by  the  plaintiff  was  not  volun- 
tary and  officious,  but  compelled  by  the  defendant's 
fault.  In  Child  v.  Morley  {b)  Lord  Kenyon,  when 
describing  the  point  of  view  in  which  the  case  appeared 
most  favourably  to  the  plaintiff,  said,  "  I  considered 
that  his  paying  the  differences  under  such  circumstances 
was  not  altogether  a  voluntary  act,  but  done  under 
the  pressure  of  a  situation  in  which  he  was  involved 
by  the  defendant's  breach  of  faith."  That  case  does  not 
bear  out  the  proposition  that  an  action  for  money  paid 
will  not  lie  unless  the  defendant  was  primarily  liable. 
In  Exall  V.  Partridge  [c)  the  plaintiff  left  his  carriage 
upon  premises  demised  to  lessees,  two  of  whom,  with 
the  plaintiff's  knowledge,  had  assigned  their  interest  to 
the  third,  and  the  carriage  was  seized  by  the  landlord 
for  rent  due  under  the  lease,  whereupon  the  plaintiff 
paid  the  rent  to  redeem  his  property,  and  sued  the 
three  lessees  for  money  paid  to  their  use.    Lord  KenT/on 

(a)  8  Taunt.  268.  (6)  8  T.  ^.  610. 

(c)  8  T.  B.  308. 

there 
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183^.      there  said,  "  As  the  plaintiff  put  his  goods  on  the  pre- 
mises,  knowing  the  interests  of  the  defendants,  and 

SIpencer  ^ 

'agamsi  thereby  placed  himself  in  a  situation  where  he  was  lia- 
ble  to  pay  this  money,  without  the  concurrence  of  two 
of  the  defendants,  I  thought  at  the  trial  that  it  was 
money  paid  to  the  use  of  the  other  defendant  only; 
but  on  that  point  I  have  since  doubted ;  and  I  rather 
think  that  the  opinion  I  gave  at  the  trial  was  not  well 
founded."  And  Grose  J.  said,  "  The  plaintiff  could 
not  have  relieved  himself  from  the  distress  without 
paying  the  rent :  it  was  not  therefore  a  voluntary,  but 
a  compulsory  payment.  Under  these  circumstances,  the 
law  implies  a  promise  by  the  three  defendants  to  repay 
the  plaintiff."  Dawson  v.  Linton  {a)  was  a  case  similar 
to  the  present,  except  that  the  defendant  there  was 
liable,  not  by  agreement,  but  by  a  local  act  of  parlia- 
ment. The  real  ground  of  the  decision  there  was,  that, 
as  between  the  parties  to  that  suit,  the  defendant  was  * 
the  person  liable  to  pay  the  tax,  which  the  plaintiff  had 
paid  under  compulsion.  So,  in  Brown  v.  Hodgson  (6), 
Mansfield  C.  J.  in  giving  judgment  observed  that  this 
was  "  not  the  case  of  a  man  officiously  and  without 
reason  paying  money  for  another."  With  respect  to 
the  form  of  the  action,  as  now  brought,  the  law  will 
imply  a  request  on  the  part  of  the  defendant,  where  a 
d[ebt  which  he  was  bound  to  pay  is  discharged  by  the 
plaintiff.  [Patteson  J.  In  the  present  case  the  land- 
lord, who  sues,  was  the  party  liable  to  pay  by  the 
statutes,  though  by  agreement  he  and  the  tenant 
changed  places:  the  fallacy  in  the  argument  lies  in 
passing  over  the  fact  that  the  tenant  was  not  liable 


(a)  5B.  ^Ald.  521. 


{b)  4  Taunt.  189. 

but 
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but  for  the  agreement.]    It  is  sufficient  that  this  was  a  1835. 
compulsory  payment  of  a  debt  for  which  the  defendant      ^~  ~ 
was  liable.     [Coleridge  J.  referred  to  Schlencker  v.  ngdinsi 
Moxsi/  («).    Patteson  J.  1  did  not  put  the  present  case 
upon  the  question  of  voluntary  or  compulsory  payment.] 

Sir  W.  W.  Follett  also  referred,  after  the  conclusion 
of  the  argument,  to  1  CUttyon  Pleadings  p.  384,  5th  ed. 
(350,  6th  ed.),  and  the  authorities  there  collected,  and 
to  Fisher  v.  Fallows  (b) ;  and  Coleridge  J.  mentioned  Car- 
ter V.  Carter  (c). 

Cur,  adv.  mlt. 


Lord  Denman,  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  plaintiff  in  this  case  had  demised  a  house  to  the 
defendant,  at  a  certain  rent,  clear  of  land-tax  and  of 
all  parochial  taxes,  by  a  vvritten  agreement.  The  de- 
fendant quitted  the  premises  at  the  end  of  his  year, 
having  paid  his  rent,  but  leaving  the  land-tax  and  rates 
unpaid.  The  plaintiff  relet  the  house  ;  the  new  tenant 
was  obliged  to  pay  the  land-tax;  and  the  plaintiff's 
agent,  under  a  local  act  of  parliament,  was  distrained 
upon  for  the  rates,  and  paid  them:  both  these  sum^ 
were  repaid  to  the  parties  by  the  plaintiff.  This  action 
was  brought  to  recover  the  amount  of  the  land-tax 
and  rates,  as  money  paid  to  the  defendant's  use.  It 
was  objected,  at  the  trial,  that  the  form  of  action  wais 
misconceived,  and  that  the  defendant,  though  liable  on 
his  agreement  to  pay  the  whole  amount  of  the  rent, 

(a)  3  B.  ^  C.  789.  (6)  5  Esp,  N.  P.  C.171. 

(c)  5Bmg.406. 

including 


Parry. 
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1835.      including  the  rates,  could  not  be  charged  with  this 

  money  as  paid  to  his  use.    My  brother  Patteson,  being 

against      of  this  Opinion,  directed  a  nonsuit,  which  we  think 
right. 

The  only  doubt  we  felt  in  the  course  of  the  argument 
arose  from  the  cases  of  Brom  v.  Hodgson  [a)  and  Daiso^ 
son  V.  Linton  (6),  which  seemed  nearly  to  resemble  the 
present.  In  the  former  case  the  plaintiff,  a  carrier, 
having  by  mistake  delivered  AJs  goods  to  B.,  who  made 
them  his  own,  paid  A.  the  price,  and  was  afterwards 
allowed  to  recover  it  from  B*  as  money  paid  to  his  use. 
But  this  was  in  fact  money  paid  to  his  use,  for  it  was 
in  discharge  of  his  debt  to  A. ;  and  it  may  be  fairly 
said  to  have  been  paid  at  his  instance,  because  he  knew 
that  the  plaintiff's  mistake,  in  delivering  the  goods  to 
him,  made  the  plaintiff  liable  to  pay  the  price  to  the 
true  owner.  His  so  receiving  the  goods  may  be  con- 
sidered as  equivalent  to  saying,  "If  you  pay  him  (as 
you  may  be  compelled  to  do)  for  the  goods,  I  will  reim- 
burse you."  In  the  case  before  us,  the  defendant  was 
not  liable  to  pay  the  money  to  any  one  but  the  plain- 
tiff, and  that  was  by  virtue  of  the  agreement. 

In  Dawson  v.  Linton  [b)  goods  of  the  plaintiff,  an  out- 
going tenant,  left  by  him  on  his  farm,  were  distrained 
for  a  tax  made  payable  by  the  tenant,  but  which  the 
local  act  gave  him  power  to  deduct  from  his  rent.  The 
plaintiff  paid  the  tax  to  redeem  his  goods,  and  the 
Court  thought  that  money  paid  to  the  landlord's  use, 
because  the  landlord  was  ultimately  liable.  The  defence 
was,  that  the  money  was  paid  to  the  use  of  the  tenant 


(a)  4  Taunt  189. 


(i)  5B.  ^Ald,  521. 

for 
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for  the  time  being,  who  was  primarily  liable.  But  here  1835. 
the  plaintiff's  payment  relieved  the  defendant  from  no 

Spencer 

liability  but  what  arose  from  the  contract  between  them.  against 
The  tax  remained  due  by  his  default,  which  would  give 
a  remedy  on  the  agreement ;  but  it  was  paid  to  one  who 
had  no  claim  upon  him,  and  therefore  not  to  his  use. 

Rule  discharged. 


PROMOTION. 

In  this  term,  Basil  Montagu^  of  Gra^/s  Inn,  Esquire, 
was  appointed  one  of  His  Majesty's  Counsel. 
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EASTER  VAGATION, 

IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 

Thursday,       DoE  on  the  Dcmise  of  John  Andrew  Gallini 
May  i4t .         agaiust  Arthur  Gallini,  Francis  Albert 
Gallini,  and  Mary  Gallini. 

Testator,  seised  'X'HE  plaintiff  in  error  brought  ejectment  against  the 

in  fee  of  several    JL  ,  .      i  n  xr*         t-k  i 

estates,  devised  defendants  m  error  in  the  Court  of  King  s  Bench, 

in^feerupon  for  lands  in  the  county  of  Berks,    The  cause  came  on 

hU^L*nsanT^*  ^^^^          BerTcsMve  Summer  assizes,  1832,  when  a 

daughters  re-  gpgcial  verdict  was  agreed  to.    The  verdict  (a)  stated 

spectively  and  \  / 

severally  to  re- 
ceive the  rents  and  profits  of  the  respective  estates ;  with  a  clause  for  preserving  con- 
tingent remainders.  And  from  and  immediately  after  the  decease  of  any  of  his  said 
children,  the  testator  devised  the  estate  limited  to  him  or  her  for  life  unto  or  among  his  or 
her  child  or  children  living  at  his  or  her  decease,  for  their  natural  lives  as  tenants  in  com- 
mon, but  w^ith  equal  benefit  of  survivorship  among  the  rest  of  the  said  children  if  more  than 
one,  and  any  one  of  them  should  die  without  leaving  issue ;  the  child  or  children  of  each 
son  or  daughter  taking  the  rents  and  profits  of  his  or  her  parent's  estate  only. 

And  from  and  after  the  decease  of  all  the  children  of  each  of  his  sons  and  daughters 
without  issue,  he  gave  the  estate  or  estates  to  them  respectively  limited,  to  and  among  all 
the  issue  of  such  child  or  children  during  their  lives  as  tenants  in  common,  and  to  descend 
in  like  manner  to  the  issue  of  his  said  sons  and  daughters  respectively,  so  long  as  there 
should  be  any  stock  or  offspring  remaining. 

And  for  default  or  in  failure  of  issue  of  any  of  his  said  sons  and  daughters,  he  de- 
vised the  estate  limited  to  him  or  her  dying  without  issue,  to  the  survivors  of  his  sons  and 
daughters,  for  their  respective  lives,  as  tenants  in  common  ;  and  after  their  respective 
deaths  to  the  children  of  the  survivors  of  them  during  their  respective  lives  as  tenants  in 
common,  with  such  benefit  of  survivorship  as  aforesaid ;  and  after  the  decease  of  all  of 
them,  to  the  issue  of  such  children,  in  like  manner  as  the  testator  had  devised  the  original 
estate  of  each  of  the  sons  and  daughters. 

And  for  default  or  in  failure  of  issue  of  all  his  sons  and  daughters  but  one,  he  devised 
all  the  estates  to  that  one  in  fee. 

Held  that,  under  this  devise,  a  son  of  the  testator  did  not  take  an  immediate  estate  tail 
in  the  premises  devised  to  him,  but  an  estate  for  life,  with  remainder  in  tail  to  his  children 
as  tenants  in  common,  remainder  to  himself  in  tail. 

(a)  The  verdict  in  Doe  f.  Alfred  Lambert  Gallini,  which  was  very 
nearly  the  same  as  in  this  case,  will  be  found  more  fully  stated  in  5  B.  ^ 
Ad.  621.  That  case  is  reported,  by  mistake,  as  Dog  v.  Francis  ASiert 
Gallini. 

that 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


341 


that  Sir  John  Andretsj  Gallinij  being  seised  in  fee  of  the  1835. 
premises  after-mentioned,  by  his  will,  dated  October  19th,  p"^"^ 
1799,  devised  all  his  lands  in  Berkshire,  two  messuages  Gallini 

^  111*  •     -n  against 

m  Hanover  Square,  and  also  his  estates  in  Finance,  to  cer-  Gallini. 
tain  persons  named,  and  their  heirs,  in  trust  to  permit 
his  son  Francis  to  receive  the  rents  and  profits  of  the 
said  lands  in  Berkshire  (except  certain  timber,  which 
was  devised  to  the  trustees  upon  distinct  trusts),  for  and 
during  his  natural  life,  he  providing  for  the  maintenance 
of  the  testator's  wife,  Lady  Betty  Gallini,  during  her  natu- 
ral life:  and  in  further  trust  to  permit  the  testator's 
daughter  Jesse  to  receive  the  rents  and  profits  of  one  of 
the  messuages  in  Hanover  Square,  and  to  have  the  use 
of  the  stable,  &c.,  behind  the  same,  for  and  during  her 
natural  life :  and  upon  like  trusts  as  to  the  other  parcels 
of  the  devised  premises  severally,  for  his  daughter  Louise 
and  his  son  John  respectively,  for  and  during  their  re- 
spective natural  lives.  The  will  then  (after  a  clause  for 
preserving  contingent  remainders)  proceeded  as  follows : 

"  And  fi'om  and  immediately  after  the  decease  of 
any  or  either  of  my  said  children  Francis,  Jesse,  Louise, 
and  John,  or  in  case  of  such  forfeiture  "  (as  after  men- 
tioned), "  I  give  and  devise  the  estate  or  estates  to  him, 
her,  or  them  respectively  limited  for  life  as  aforesaid, 
unto  and  among  all  and  every  his,  her,  or  their  child 
or  children  lawfully  begotten,  which  shall  be  living  at 
the  time  of  his,  her,  or  their  decease,  or  born  in  due 
time  afterwards,  for  and  during  their  natural  lives  as 
tenants  in  common,  and  not  as  joint  tenants,  but  never- 
theless with  an  equal  benefit  of  survivorship  among  the 
rest  of  the  said  children,  if  more  than  one,  and  any  one  of 
them  shall  die  without  leaving  lawful  issue,  the  child  or 
children  of  each  of  my  said  sons  and  daughters  taking  the 
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1835.      rents  and  profits  of  his,  her,  or  their  parents'  estate  or 
■      estates  only.    And  from  and  after  the  decease  of  all 

Doe  dem. 

Galuni  the  children  of  each  of  my  said  sons  and  daughters 
Gallini.  without  issue,  I  give  and  devise  the  estate  or  estates  to 
them  respectively  limited  as  aforesaid  unto  and  among 
all  and  every  the  lawful  issue  of  such  child  or  children 
during  their  lives  as  tenants  in  common,  and  to  descend 
in  like  manner  to  the  issue  of  my  said  sons  and  daugh- 
ters respectively,  so  long  as  there  shall  be  any  stock  or 
offspring  remaining.  And  for  default  or  in  failure  of 
issue  of  any  of  my  said  sons  and  daughters,  I  give  and 
devise  the  estate  or  estates  so  limited  to  him,  her,  or 
them  dying  without  issue  unto  the  survivors  of  my  said 
sons  and  daughters,  during  their  respective  natural 
lives,  in  equal  shares  as  tenants  in  common,  subject  to 
the  forfeiture  hereinafter  declared;  and  after  their 
respective  deaths  I  give  and  devise  the  same  to  the 
children  of  the  survivors  of  my  said  sons  and  daughters 
during  their  respective  lives,  as  tenants  in  common, 
with  such  benefit  of  survivorship  as  aforesaid :  and  after 
the  decease  of  all  of  them  to  the  issue  of  such  children, 
in  like  manner  as  I  have  before  devised  the  original 
estate  of  each  of  my  said  sons  and  daughters.  And  for 
default  or  in  failure  of  issue  of  all  my  said  sons  and 
daughters  except  one,  I  give  and  devise  all  my  said 
freehold  estates  unto  my  only  surviving  son  or  daughter, 
to  hold  to  him  or  her,  and  his  or  her  heirs  and  assigns 
for  ever.'* 

A  clause  was  added,  forbidding  any  of  the  sons  and 
daughters,  or  their  issue,  to  bargain,  sell,  assign,  re- 
lease, or  convey,  or  to  charge  with  mortgages,  &c.  their 
interests  under  the  will,  and  declaring  the  said  interests 
forfeited  in  such  event. 

The 
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The  testator  died,  seised,  in  1805.  There  was  issue  1835. 
of  the  testator,  living  at  the  time  of  his  decease,  Francis 

Doe  dem. 

Cecil  Gallinif  in  the  said  will  called  Francis  Gallini,  his  Gallini 

eldest  son  and  heir  at  law,  and  the  said  two  daughters  Gallini. 

of  the  testator,  Jesse  and  Louise.    John  Gallini  died  in 

the  testator's  lifetime.    Francis  Cecil  Gallini  had  lawful 

issue  living  at  the  time  of  the  testator's  death,  viz.  the 

lessor  of  the  plaintiff,  the  defendants  Mary  and  Arthur^ 

and  another  daughter. 

Francis  Cecil  Gallini  died  in  1815,  intestate  as  to 
real  property.      He  left  issue  John  Andrew  Gallini 
the  lessor  of  the  plaintiff  (his  eldest  son),  the  de- 
fendants Mary,  Arthur,  and  Francis  Albert  Gallini,  and 
another  son,  Alfred  Lambert  Gallini,  all  of  whom  are 
now  living  and  of  age.    Fraricis  Cecil  Gallini  died 
possessed  of  the  Berkshire  estates.    The  lessor  of  the 
plaintiff  is  the  heir  of  the  body  of  Francis  Cecil  Gallini  ; 
and,  on  coming  of  age  in  1 822,  he  was,  by  a  decree  of 
the  Court  of  Chancery,  put  into  possession  of  the  rents 
and  profits  of  an  undivided  fifth  part  of  the  said  BerJc^ 
shire  estates ;  and  the  three  defendants,  on  their  coming  of 
age,  were,  in  like  manner,  respectively  put  into  posses- 
sion of  three  other  undivided  fifth  parts  of  the  said 
estates,  which  they  respectively  claimed  under  the  will, 
and  still  hold,  adversely  to  the  lessor  of  the  plaintiff. 
The  present  ejectment  was  brought  to  recover  the  three 
fifth  parts.    Another  ejectment  was  brought,  under  cir- 
cumstances precisely  similar,  to  recover  the  remaining 
fifth  part  from  Alfred  Laynbert  Gallini,  and  in  this  also  a 
special  verdict  was  taken. 

The  case  was  argued  in  the  Court  of  King's  Bench, 
upon  the  special  verdicts,  by  Lynch  for  the  lessor  of  the 
plaintiff,   and  Talfourd  Serjt.  and  Coote  for  the  de- 
fendants; and  judgment  was  given  for  the  defendants 
A  a  2  below 
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1835.      below  in  Michaelmas  term,  1833  {a).    The  present  case 
was  argued,  on  writ  of  error,  in  the  Exchequer  chamber. 

Doe  dein. 

Gallini     in  i/z7fl:rj/ vacation,  1835  (^'). 


against 
Gallini. 


Jjynchy  for  the  lessor  of  the  plaintiff,  contended,  as 
before,  that  Francis  Cecil  Gallini^  the  father  of  the 
lessor  of  the  plaintiff,  took  an  immediate  estate  tail 
under  the  will.  He  argued  that  the  paramount  intent 
of  the  testator,  as  evinced  by  the  will,  was,  that  all  the 
lineal  descendants  of  the  sons  and  daughters  respec- 
tively should  take,  from  generation  to  generation, 
without  preference,  interruption  or  postponement,  the 
estate  not  going  over  till  there  should  be  a  total 
failure  of  issue  of  the  sons  and  daughters:  that  the 
testator  also  appeared  to  have  intended  his  descen- 
dants to  take  successively  for  life  only  (according  to 
the  mode  of  limitation  in  Humherston  v.  Humherston  (c) ), 
a  purpose  which,  as  tending  to  a  perpetuity,  could 
not  be  carried  into  effect;  and  that  the  legal  and 
paramount  intention,  to  which  the  other  must  yield, 
was  to  be  effectuated  by  holding  that  the  testator's 
sons  and  daughters  took  estates  tail.  On  the  subordi- 
nation of  the  secondary  to  the  principal  intent,  and 
the  mode  of  construing  a  will  so  as  to  render  the  prin- 
cipal intent  effectual,  he  cited,  in  addition  to  other  cases 
referred  to  in  his  former  argument  {d\  the  judgment  of 

Wilmot 

(a)  Doe  dem.  Gallini  v.  Gallini,  5  B.  ^  Ad.  621. 

(6)  Feb.  2d,  before  Tindal  C.  J.,  Lord  Abinger  C.  B.,  Pari,  Bosan- 
quel,  and  Gaselee  Js.,  and  Bolland  B.  The  case  was  argued  in  great 
detail  on  both  sides,  but  it  has  not  been  thought  necessary  to  follow  the 
argument  throughout,  as  many  parts  of  it  were  urged  in  the  case  in 
K.  B. ;  and  the  clauses  of  the  will  are  very  fully  discussed  in  the  judg- 
ment of  the  Court  of  Error. 

(c)  IP.  Wms.  332. 

(rf)  Robinson  v.  Robinson^  1  Burr.  38.  Doe  dem.  Blandford  v.  Ap- 
plin,  4  T.  R,  82.    Doe  dem.  Candler  v.  Smith,  IT.  R.  331.    Doe  dem. 

Cod 
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Wilmot  in  Roe  dem.  Dodson  v.  Grew  (a),  Wright  1835. 
V.  Pearson  (b),  the  judgment  of  Lord  Keeper  Henley  j^^^Tdem 
in  King  v.  BurcheU(c),  Franklin  v.  Ijay{d\  and  the  Gallini 

'  against 

comment  upon  Doe  dem.  Strong  v.  Goff{e)  by  Lord  Gallini. 
Bedesdale  in  Jesson  v.  Doe  dem,  Wright  {g) :  also  the 
rule  there  stated  by  Lord  Bedesdale  (h),  "  that  technical 
words  shall  have  their  legal  effect,  unless,  from  sub- 
sequent inconsistent  words,  it  is  very  clear  that  the 
testator  meant  otherwise ; "  and  he  observed  that,  if  the 
paramount  intent  were  not  to  be  considered  as  govern- 
ing the  whole  construction  of  a  will,  courts  of  law 
would  be  involved  in  niceties  on  this  subject,  resembling 
those  which  have  arisen  in  courts  of  equity  upon  the 
distinction  between  a  legal  devise  and  an  executory 
trust ;  Papillon  v.  Voice  [i).  He  urged,  that  it  would  be 
contrary  to  the  testator's  intention  to  hold,  that  upon 
the  deaths  of  his  sons  and  daughters  the  estates  should 
go  to  such  of  their  children  as  might  survive  the 
parents,  and  to  those  children  only,  in  tail ;  a  construc- 
tion which  would  exclude,  or  at  least  postpone  to  an  . 
indefinite  period,  the  descendants  of  a  child  not  so  sur- 
viving. He  also  observed,  that  the  judgment  of  the  court 
below  left  it  undecided  what  estate  the  surviving  children 
were  to  take ;  and  that  if  they  took  estates  for  life  only, 
the  subsequent  limitations  of  the  will,  being  to  the  issue 
of  unborn  children,  would  be  void.  But  he  contended 
that,  even  assuming  the  words  of  the  will  to  be  such 

Coch  V.  Cooper,  1  East,  229.  Franh  v.  Stovin,  S  East,  548.  Murthwaite 

V.  Jenkinson,  2  B.  ^  C.  357.  W'ollen  v.  Andrewes,  2  Bing.  126.  Mor- 
timer  v.  West,  2  Sim.  274. 

{a)  2  WUs.  323.  (6)  Amb.  858. 

(c)  1  Eden's  Ca.  Ch.  431*  (d)  2  Bligh,  59.  note. 

(e)  1 1  East,  668.  (g)  2  Bligh,  58. 

(h)  Page  57.  (i)  2  P.  JVms,  471. 
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1835.  as  of  themselves  would  give  an  estate  to  those  children 
"    ~~      of  the  testator's  sons  and  daughters  who  survived 

Doe  dera.  ° 

Gallini      their  parents,  still,  to  accomplish  his  paramount  intent, 

against 

Gallini.  and  to  avoid  excluding  the  issue  of  grandchildren  not 
surviving  their  parents,  it  must  be  held  that  estates  tail 
were  given  by  implication  to  the  sons  and  daughters. 
To  this  point  he  cited  the  cases  (not  referred  to  in  his 
argument  below)  of  Langley  v.  Baldwin  (a),  The  Attorney' 
General  v.  Sutton  (b),  Evans  dem.  Brooke  v.  Astley  (c). 
IBosanquet  J.  It  is  questioned,  in  2  Powell  on  Devises, 
533. (3d  ed.)  whether  that  case  be  not  overruled  by  Foster 
v.  Lord  Romney  (^^)].  The  words  "  for  default  of  such 
issue"  distinguish  that  case  from  the  present.  But, 
in  fact,  the  words  here  do  not  give  any  estate  to 
the  surviving  grandchildren  exclusively.  The  words, 
"  and  from  and  after  the  decease  of  all  the  children  of 
each  of  my  said  sons  and  daughters  without  issue," 
extend  the  previous  devise,  by  implication,  to  all  those 
children  ;  Hutton  v.  Simpson  (e).  The  decision  of  the 
Court  below  would  tend  to  shake  that  in  Jesson  v.  Doe 
dem.  WrigJit  (g),  which  settled  the  law,  after  some  uncer- 
tainty had  been  introduced  into  it  by  the  case  of  Doe 
dem.  Strong  v.  Goffiji). 

Coote,  for  the  plaintiffs  in  error,  contended  that 
Francis  Cecil  Gallini  took  a  life  estate  only,  with  con- 
tingent remainders  to  his  children  surviving  him,  in  tail; 
cross  remainders  between  such  surviving  children,  in 
tail ;  remainder  to  Francis  Cecil  Gallini^  in  tail  (to  let  in 

(a)  1  Eq.  Ca.  Mr.  185.  (b)  1  P.  Wms.  754.  3  Bro.  P.  C  75. 
(c)  3  Burr.  1570.  (d)  11  East,  594. 

(e)  2  Vern.  723.  (g)  2  Bligh,  1. 


(h)  11  East,66S. 


the 
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the  children  of  any  of  his  children  who  might  not  sur-  1835. 
vive  him) ;  remainder  to  the  other  sons  and  daughters      '  T"" 

' '  o  Doe  dem. 

of  the  testator  for  their  lives  ;  remainder  to  their  chil-  Galuni 

against 

dren  in  tail ;  remainder,  ultimately,  to  the  surviving  son  Gallini. 
or  daughter  of  the  testator,  in  fee.  He  admitted  that 
the  doctrine  of  a  paramount  intent  superseding  an  in- 
consistent particular  intent  was  not  to  be  controverted, 
if  taken  with  the  qualifications  given  to  it  by  successive 
cases,  since  it  was  first  introduced ;  and  that  the  rule 
upon  the  subject  was  correctly  laid  down  in  Jesson  v. 
Doe  dem,  Wright  (a)  by  Lord  Redesdale,  whose  state- 
ment of  it  was,  in  substance,  repeated  in  the  judgment 
of  the  Court  of  King's  Bench  in  the  present  case 
[Lord  Abinger  C.  B.  It  is  almost  a  truism.]  He  then 
proceeded  to  contend  that  the  doctrine,  as  to  general  and 
particular  intent,  had  originally  been  only  descriptive  of 
the  operation  of  the  rule  in  Shelley  s  Case  {c) ;  in  the 
course  of  which  argument  he  referred  to  Robinson  v. 
Robinson  (d),  Doe  dem,  Garrod  v.  Garrod  (e),  and  Doe 
dem.  Jones  v.  Davies  {g)  ;  also  to  Roe  dem.  Dodson  v. 
Gre'w  (Ji)  (commented  upon,  as  illustrating  the  doctrine 
in  Shellei/s  Case,  in  Fearne's  Cont,  Rem.  182  (i)  ),  Doe 
dem.  Blandford  v.  Applin  [k),  and  Doe  dem.  Candler  v. 
Smith  (I);  and  to  2  Powell  on  Devises,  c.  xxvii.  s.  5.  (m), 
where  the  same  line  of  argument  is  pursued,  and  the 
cases  are  remarked  upon.  He  then  summed  up  the 
rules  by  which  this  case  was  to  be  decided,  as  fol- 
lows :  —  That  in  wills  technical  words  are  in  all  cases 

(a)  2  migh.  57.  (6)  5  B.  <^  Ad.  640. 

(c)  1  Rep.  104  a.  (d)  1  Burr.  38. 

{€)  2B.  ^  Ad.  87.  (g)  4.  B.  ^  Ad.  43. 

ih)  2  WUs.  322.  (i)  9th  ed. 

ik)  4  T.  R.  82.  (I)  7  T.  R.  531. 
{in)  P.  552.  Sd  ed.  by  Jarman. 
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1835. 

Doe  dem. 
Gallini 
against 
Gallini. 


to  be  taken  in  their  plain  and  natural  sense,  except  when 
the  context  shews  clearly  that  the  testator  meant  to  use 
them  in  a  different  sense,  and  then  they  are  to  be  taken 
in  that  sense.  That  expressions  inconsistent  with  the 
sense  to  be  so  given  to  the  technical  words  are  to  be 
rejected ;  but  that  effect  must  be  given  to  every  word  in 
a  will,  so  far  as  is  practicable  and  as  the  rules  of  law 
will  permit.  And  he  contended  that  in  this  case  the 
intention  of  the  testator,  without  reference  to  general  or 
particular  intent,  would  be  best  effectuated,  according 
to  these  rules,  by  construing  the  will  in  the  manner 
above  stated.  He  further  contended  that  the  effect 
which  the  defendants  here  sought  to  give  to  the  words 
of  the  testator  were  consistent  with  the  decision  in 
Langlei/  v.  Baldwin  («),  which  let  in  an  estate  tail  in 
remainder  to  J.  S,,  by  implication  from  the  words,  "  If 
J.  S,  should  die  without  issue  male ;  "  the  express  devise 
there  not  being  to  all  J.  S.'s  sons.  And  he  referred  to 
The  Attornei/ -General  v.  Sutton  (b),  and  Stanley  v.  Len- 
nard  (c),  as  similar  cases.  \_Bosanquet  J.  In  none  of 
those  is  it  said  that  an  estate  tail  in  remainder  was 
given.  Lord  Abinger  C.  B.  Lord  Keeper  Hejiley* s  judg- 
ment in  Stanley  v.  Lennard  {c)  is  in  favour  of  an  im- 
mediate estate  tail.]  Coote  also  referred  to  the  cases, 
cited  in  the  argument  below,  of  Doe  dem.  Bean  v.  Hal- 
ley  [d)  and  Parr  v.  Swindels  {e),  and  distinguished  the 
present  case  from  Murthwaite  v.  Jenkinson  (^),  Wollen  v. 
Andrewes  (k),  and  Mortimer  v.  West  {i), .  also  discussed 
in  the  argument  in  the  Court  of  King's  Bench.  And 
he  further  cited  (as  shewing  that,  by  the  terms  of  the 


(a)  1  Eg.  Ca.  Abr.  185. 
(c)  1  EderCs  Ch.  C.  87. 
(e)  4  Russ.  283. 
{h)  2  Bing.  126. 


(&)  1  P.  Wms.  754. 

(rf)  8  r.  R,  5.    3  Bro.  P.  C.  75. 

(g)  2B.^C.  357. 

{i)  2  Sim.  274. 
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devise  to  F,  C.  Gallini^s  children,  F,  C,  Gallini  could  1835. 
take  only  a  life  estate,)  Ives  v.  Legge  (a),  and  Goodtitle   

Doe  dem. 

dem.  Cross  v.  Wodhull  (b),  g  ALLINI 

against 
Gallini. 

Li/nch,  in  reply,  commented  on  the  cases  cited,  and 
denied  that  the  doctrine  as  to  general  and  particular 
intent  could  be  identified  with  the  rule  in  Shellej/'s 
Case  {c),  the  first  being  a  rule  of  construction  merely, 
the  latter  a  technical  rule  of  tenure. 

Cur.  adv.  vult. 

TiNDAL  C.  J.  now  delivered  the  judgment  of  the 
Court. 

This  case  comes  before  us  on  a  writ  of  error,  brought 
by  the  plaintiff  below  upon  a  judgment  given  against 
him  by  the  Court  of  King's  Bench ;  the  question  for  our 
consideration  being,  whether  that  Court  has  put  the 
proper  construction  upon  the  will  of  Sir  John  Andrew 
Gallini  set  out  in  the  special  verdict. 

The  Court  of  King's  Bench  has  decided  that,  under 
this  will,  Francis  Cecil  Gallini,  the  eldest  son  of  the 
testator,  did  not  take  an  immediate  estate  tail  in  pos- 
session, but  an  estate  for  life  only ;  but  that  his  children 
took  several  estates  tail  in  undivided  shares  as  tenants 
in  common.  And  as  John  Andrew  Gallini,  the  lessor 
of  the  plaintiff,  is  the  eldest  son  and  heir  of  Francis  Cecil 
Gallini,  and,  in  the  character  of  heir  in  tail  alone,  claims 
the  whole  of  the  property  in  question,  and  as  the  de- 
fendants, being  two  brothers  and  one  sister  of  the 
lessor  of  the  plaintiff,  claim  adversely  to  him  three 
undivided  fifth  parts  of  the  property  devised,  the  judg- 

(a)  3  r.  i?.  488.  note  (a).    See  Fearne's  Cont.  Rem.  377.  9th  ed. 
{b)  Wmes,  592.  (c)  1  Eep.  104  a. 

ment 


350 


EASTER  VACATION 


1835.  ment  of  the  Court  of  King's  Bench  must  be  affirmed, 
^  if  Francis  Cecil  Gallini  took  for  life  onlv,  and  not  in 

Doe  dem. 
Gallini  tail. 

against 

Gallini.  And  we  are  all  of  opinion  that  the  construction  put 
upon  this  will  by  the  Court  below  is  the  right  con- 
struction. 

We  think  it  unnecessary,  upon  this  occasion,  to  enter 
into  the  discussion,  in  what  cases,  and  how  far,  the  par- 
ticular intent  in  a  will  must  give  way  to  the  general 
intent  of  the  testator  appearing  upon  the  same  instru- 
ment, when  the  two  intents  are  inconsistent  with  each 
other;  because  we  think  the  construction  which  has 
been  put  by  the  Court  below  on  this  will  is  the  only 
one  which  can  give  effect,  if  not  to  the  whole  of  the 
will,  at  all  events  to  so  much  of  it  as  can  be  legally 
carried  into  effect. 

The  question  is,  whether  the  children  of  the  testator 
took  estates  tail  in  the  properties  severally  devised  to 
them,  or  whether  they  took  for  life  only  with  remainder 
to  their  children  in  tail,  that  is,  considering  the  question 
with  reference  to  the  particular  premises  for  which  this 
ejectment  is  brought,  whether  the  testator's  son  Francis 
Cecil  Gallini  took  for  life  or  in  tail  ? 

The  testator  first  gives  to  his  son  Francis,  that  is 
Francis  Cecil  Gallini,  an  express  estate  for  life,  in  the 
share  of  the  premises  devised  to  him ;  with  remainder 
to  trustees  to  support  contingent  remainders;  with  re- 
mainder unto  and  amongst  all  and  every  his  children, 
which  shall  be  living  at  the  time  of  his  decease,  for  and 
during  their  natural  lives,  as  tenants  in  common. 

If  we  pause  here,  every  provision  in  the  will  points 
directly  against  an  estate  tail  in  Francis,  There  is  an 
express  estate  for  life:  trustees  to  support  contingent 

remainders; 
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remainders;  remainder  to  such  children  only  as  should  1835. 
be  livinff  at  his  death  ;  and  to  such  children  for  life     _  ' 

"  Doe  dem. 

only,  and  to  them  as  tenants  in  common.  Gallini 

against 

The  will  then,  after  providing  for  the  case  of  a  sur-  Gallini. 
vivorship  amongst  the  grandchildren,  proceeds  thus: 
"  and  from  and  after  the  decease  of  all  the  children  of 
each  of  my  said  sons  or  daughters  without  issue,  I  give 
and  devise  the  estates  to  them  respectively  limited  as 
aforesaid,  amongst  all  and  every  the  lawful  issue  of  such 
child  or  children  (during  their  lives)  as  tenants  in  com- 
mon, and  to  descend  in  like  manner  to  the  issue  of  my 
said  sons  and  daughters  respectively,  so  long  as  there 
shall  be  any  stocS  or  offspring  remaining." 

It  is  very  difficult,  if  not  altogether  impossible,  to  put 
any  intelligible  construction  upon  the  whole  of  this  clause. 
It  is  sufficient,  however,  to  observe,  that  so  far  as  we  have 
proceeded  at  present,  there  is  nothing  to  shew  an  inten- 
tion that  Francis,  the  eldest  son  of  the  testator,  should 
take  a  larger  estate  than  the  estate  for  life  which  had 
been  originally  expressly  devised  to  him,  or  that  the 
estates  for  life  expressly  devised  to  the  grandchildren 
should  be  in  any  way  defeated  by  enlarging  the  eldest 
son's  estate  for  life  into  an  estate  tail.  On  the  contrary, 
we  hold  the  necessary  construction  of  those  words  to 
be  that  of  enlarging  the  estates  for  life  previously  given  to 
the  grandchildren,  into  estates  tail. 

The  clause  then  follows,  upon  which  the  plaintiff 
mainly  relies  :  —  "  and  for.  default  and  in  failure  of  issue 
of  any  of  my  said  sons  and  daughters,  I  give  and  devise 
the  estate  so  limited  to  him  or  them  dying  without  issue 
to  the  survivors,  &c. ;  and  for  default  and  in  failure  of 
issue  of  all  my  said  sons  and  daughters  except  one,  I  give 
and  devise  all  my  freehold  estates  unto  my  only  surviv- 
ing 
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ing  son  or  daughter,  his  or  her  heirs  and  assigns  for 
ever." 

Under  this  clause,  it  is  contended  by  the  plaintiff,  that 
the  sons  and  daughters  of  the  testator  took  immediate 
estates  tail. 

The  words,  undoubtedly,  if  they  had  occurred  without 
any  intervening  devise  to  the  grandchildren,  would  have 
been  sufficient  to  have  created  immediate  estates  tail. 
But  there  has  been  in  the  foregoing  part  of  the  wilJ,  not 
only  an  express  devise  to  the  grandchildren  for  life, 
but  also  words  sufficient  to  enlarge  such  estates  for 
life  in  the  grandchildren  into  estates  tail.  Admitting, 
therefore,  the  argument  of  the  plaintiff's  counsel  to 
be  just,  that  if  we  give  to  the  words  "  failure  of  issue," 
when  applied  to  the  grandchildren  surviving,  the  force 
of  enlarging  their  estates  for  life  into  an  estate  tail,  we 
ought  to  give  the  same  effect  to  the  same  words  at  the 
end  of  the  devise,  when  applied  to  the  children  of  the 
testator,  and  consequently  that  their  estates  for  life  must 
be  similarly  enlarged,  still  the  question  arises,  whether 
such  estate  tail  in  the  sons  and  daughters  of  the  testator 
is  immediate,  or  whether  it  is  not  to  be  postponed  until 
after  the  estate  tail  in  the  children  of  such  sons  and 
daughters  has  taken  effect  ? 

If  we  consider  the  clause  of  the  will  last  referred  to, 
as  giving  an  immediate  estate  tail  to  the  children,  the 
previous  devise  to  the  grandchildren  as  tenants  in  com- 
mon in  tail  is  defeated.  Whereas,  if  we  hold  the  devise 
to  the  children  of  the  testator  to  be  an  estate  in  tail,  but 
to  be  a  devise  in  remainder  only,  in  that  case  the  limit- 
ation for  life  to  the  children  will  take  effect,  and  the 
devise  to  the  grandchildren  as  tenants  in  common  in 
tail,  in  remainder  5  and  the  general  remainder  over,  to 

the 
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the  children  of  the  testator  in  tail,  will  also  take  effect,  1 835. 
and  will  effectually  secure  the  descent  of  the  property  p^J^ 
in  the  line  of  the  testator's  family,  as  long  (to  use  the  Galuni 

•  .      .  1    11  1  against 

testator's  own  expression  m  his  will)  as  "  there  shall  be  Gallini. 
any  stock  or  offspring  of  the  testator  remaining." 

It  is  objected  against  this  construction,  that  if  the 
estate  tail  is  given  to  the  grandchildren  as  purchasers, 
and  one  of  them  had  died  in  the  lifetime  of  the  testator, 
and  had  left  issue,  that  issue  could  not  have  inherited, 
but  the  devise,  as  to  such  grandchild,  would  have  alto- 
gether failed  as  a  lapsed  devise. 

It  may  be  admitted,  that  such  would  be  the  conse- 
quence. But  it  is  to  be  observed  in  reply,  that  as  this 
supposed  event  takes  place  in  the  lifetime  of  the  testator, 
it  was  open  to  him  to  make  such  new  disposition  of  his 
property  as  he  might  think  fit  on  this  change  in  his 
family  taking  place ;  and  the  argument,  therefore,  is  not 
entitled  to  the  same  weight  as  where  the  construction 
put  upon  a  will  is  such  that  a  failure  in  the  manifest 
intention  of  the  testator  must  necessarily  follow  by  an 
event  which  takes  place  after  his  death ;  at  which  time 
he  can  have  no  controul  over,  and  no  means  of  applying 
a  remedy  to,  the  contingency  which  has  taken  place. 
And,  again,  it  is  clear,  that  even  in  the  case  just  above 
supposed,  after  failure  of  the  issue  of  all  the  other  grand- 
children, the  issue  of  the  grandchild  so  dying  in  the 
lifetime  of  the  testator  would  ultimately  take  under  the 
estates  tail  limited  to  the  sons  and  daughters  of  the 
testator,  which  would  then  come  into  operation.  It 
may,  indeed,  be  urged,  that  a  difficulty  of  a  similar 
nature  may  take  place  under  the  construction  adopted 
by  the  Court,  by  the  failure  of  an  estate  on  a  contin- 
gency which  may  happen  afier  the  death  of  the  testator. 

For, 
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1835.  For,  suppose  the  grandchildren  are  held  to  take  as  pur- 
J    ~~      chasers  in  tail,  then  the  devise  beintj  limited  to  such 

Doe  dem.  " 

Gallini     grandchildren  as  shall  be  living  at  the  death  of  their 

against  ^  « 

Gallini.  respective  parents,  if  any  grandchild  should  die,  living 
his  parent,  and  leaving  issue,  such  issue  would  not  take. 
To  which  difficulty  the  only  answer  is,  that  this  is  an 
express  contingency  created  by  the  testator  himself,  and 
he  cannot,  upon  any  principle  of  construction,  be  held 
to  have  been  insensible  to  that  which  was  its  natural 
and  necessary  consequence;  and  in  this  case  also,  as  in 
the  last,  the  issue  of  the  grandchild  so  dying  might 
ultimately  take  under  the  devise  in  tail  in  remainder  to 
the  children  of  the  testator. 

The  two  cases  of  Murikwaite  v.  JenMnson  {a)  and 
Wollen  V.  Aiidr-ewes  (b),  which  were  relied  upon  by  the 
counsel  for  the  plaintiff  in  the  argument  in  the  Court 
below,  and,  again,  in  the  argument  before  us,  have 
been  so  well  and  clearly  distinguished  from  the  present, 
by  the  judgment  given  by  the  Court  of  King's  Bench, 
that  we  feel  it  unnecessary  to  add  any  thing  upon  that 
point,  or,  indeed,  to  give  any  further  observations  on 
the  case  before  us,  except  that  we  think  the  judgment  of 
that  Court  the  right  judgment,  inasmuch  as  it  proceeds 
upon  the  construction  of  the  will  which  gives  the  ut- 
most possible  effect  to  all  and  every  the  devises  con- 
tained therein. 

We  therefore  think  the  judgment  of  that  Court  must 
be  affirmed. 

Judgment  affirmed. 


(«)  2B,4;  C.  357. 


(b)  2  Bing.  126. 
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Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 


EXCHEQUER  CHAMBER, 


Trinity  Term, 

In  the  Fifth  Year  of  the  Reign  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  this  terra  were, 
Lord  Denman  C.  J.        Patteson  J. 

LiTTLEDALE  J.  WiLLIAMS  J. 


DoBELL  aminst  Hutchinson  and  Holdsworth,  Wednesdai^, 

^  May  21th. 

Two,  &c. 

/ASSUMPSIT.    The  first  count  charged  that  the  Where  aeon- 

■^-^    If,-,  .  1     -r  r      tract  in  writing, 

derendants,  to  wit  on  11th  June  1832,  put  up  tor  ornote,  exists, 
sale  by  public  auction  certain  premises  stated  and  re-  one^party  to  a 

Dresented  <^ontract,  under 
presenieu  the  statute  of 
Frauds,  any  subsequent  note  in  writing,  signed  by  the  other,  is  sufficient  to  bind  him,  pro- 
vided  it  either  contains  in  itself  the  terms  of  the  contract,  or  refers  to  any  writing  which 
contains  them. 

The 
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presented  by  the  defendants  to  "  consist  of  a  valuable 
leasehold  public  house,  or  small  tavern,  known  as  the 
Aberdeen  Arms^^  Sec,  "  held  for  a  term  of  which  twenty- 
three  years  were  unexpired  at  Lady^day  then  last  past,  at 
the  low  rent  of  B5l.  per  annum,"  &c.,  and  to  "  comprise 
on  the  ground  floor  a  commodious  bar,"  &c.,  "  a  small 
yard  and  washhouse,"  &c.,  subject  to  certain  conditions  : 
namely,  amongst  others,  the  highest  bidder  to  be  the  pur- 
chaser; that  the  auction  duty  should  be  paid  in  equal 
moieties  by  vendor  and  purchaser;  and  that  the  purchaser 
should  immediately  pay  a  deposit  of  20L  per  cent.,  in 
part  payment  of  the  purchase  money,  into  the  hands  of  the 
auctioneer ;  also  one  moiety  of  the  auction  duty ;  and 
sign  an  agreement  for  payment  of  the  residue  on  or 
before  the  25th  of  June  1832,  at  which  time  the  purchase 
was  to  be  completed :  that,  within  one  week  from  the 
day  of  sale,  the  vendors  should,  at  their  own  expense, 

that 

it  should  not,  however,  be  required  that  any  other  title 
anterior  to  the  lease  should  be  produced ;  and  that, 
upon  payment  of  the  remainder  of  the  purchase  money 
at  the  time  before  mentioned,  the  lease  should  be  as- 
signed to  the  purchaser  at  his  expense.    The  plaintiff 


The  pur- 
chaser of  lands 
by  auction 
signed  a  me- 
morandum of 
the  contract, 
indorsed  on 
the  particulars 
and  conditions 
of  sale,  and  re- 
ferring to  them. 
Afterwards  he 
wrote  to  the 
vendor,  com- 
plaining of  a 
defect  in  the 
title,  referring 
to  the  contract 
expressly,  and 
renouncing  it. 
The  vendor 
wrote  and 
signed  several 
letters,  men- 
tioning the  pro-  ^qYvjqv  an  abstract  of  the  lease  to  the  purchaser : 

perty  sold,  the  ^ 
names  of  the 
parties,  and 
some  of  the 
conditions  of 
sale,  insisting 
on  one  of  them 
as  curing  the 
defect,  and  de- 
manding the 
execution  of 

the  contract:  Held,  that  these  letters  might  be  connected  with  the  particulars  and 
conditions  of  sale,  so  as  to  constitute  a  memorandum  in  writing,  binding  the  vendor 
under  stat.  29  Car.  2.  c.  3.  s.  4.,  although  neither  the  original  conditions  and  particulars, 
nor  the  memorandum  signed  by  the  purchaser,  mentioned,  or  were  signed  by,  the 
vendor. 

On  a  sale  of  a  leasehold  interest  of  lands,  described  in  the  particulars  as  held  for  a  term 
of  twenty- three  years,  at  a  rent  of  55/.,  and  as  comprising  a  yard,  one  of  the  conditions 
was,  that  if  any  mistake  should  be  made  in  the  description  of  the  property,  or  any  other 
error  whatever  should  appear  in  the  particulars  of  the  estate,  such  mistake  or  error  should, 
not  annul  or  vitiate  the  sale,  but  a  compensation  should  be  made,  to  be  settled  by  arbitra- 
tion. The  yard  was  not,  in  fact,  comprehended  in  the  property  held  for  the  term  at  551., 
but  was  held  by  the  vendor  from  year  to  year,  at  an  additional  rent.  It  was  essential  to 
the  enjoyment  of  the  property  leased  for  the  twenty-three  years.  It  did  not  appear  that 
the  vendor  knew  of  the  defect.  Held,  that  this  defect  avoided  the  sale,  and  was  not  a 
mistake  to  be  compensated  for  under  the  above  condition ;  although,  after  the  day  named 
in  the  conditions  for  completing  the  purchase,  and  before  action  brought  by  the  vendee, 
the  vendor  procured  a  lease  of  the  yard  for  the  term  to  the  vendee,  and  offered  it  to  him. 

then 


Hutchinson. 
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then  averred  that  he  became  the  purchaser  of  the  pre-  1835. 
miseson  their  exposure  to  sale,  upon  the  said  conditions,   ■ 
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for  the  price  of  94Z.  IO5.,  and  paid  18/.  I85.  for  the  against 
deposit  in  part  of  the  purchase  money,  and  2L  5s.  2d, 
as  his  moiety  of  the  auction  duty :  the  declaration  then 
stated  mutual  promises  by  the  parties  to  perform  all 
things  on  their  several  parts  as  purchasers  and  vendors 
respectively  to  be  performed ;  and  that  the  plaintiff'  had 
been  always  ready  to  perform,  on  his  part,  and  to  pay 
the  remainder  of  the  purchase  money,  and  complete  the 
purchase ;  that  a  week  from  the  day  of  sale  had  elapsed ; 
that  nevertheless  the  defendants  had  not  delivered  an 
abstract  of  the  lease ;  and  the  plaintiff*  had  expended  a 
large  sum  in  endeavouring  to  procure  the  abstract  and 
get  the  purchase  completed,  and  had  lost  the  benefits  of 
the  purchase  and  the  use  of  the  monies  paid  by  him  for 
deposit  and  duty,  and  kept  for  the  completion  of  the 
purchase.    In  the  second  count  the  agreement  was  laid 
as  in  the  first  count,  and  performance  by  the  plaintiff* 
averred :  and  the  breach  was  laid,  that  the  defendants 
had  not,  at  the  time  of  making  the  promise,  a  valuable 
leasehold  public  house,  &c.  (following  the  representation 
as  in  the  first  count),  nor  had  the  said  defendants  the 
premises  at  the  low  rent  of  55/.,  but  the  same  were  at  a 
much  higher  and  larger  rent,  to  wit  65/.,  whereby  the 
purchase  was  disadvantageous  and  of  no  use  to  the 
plaintiff".    The  third  count  laid  the  breach,  that  the 
defendants  had  not  authority  to  sell  the  public  house 
and  premises,  nor  were  possessed  of  the  term  therein, 
absolutely  and  without  condition,  or  at  the  low  rent  of 
55/.    There  was  also  a  count  for  money  lent,  money 
paid,  money  had  and  received,  and  on  an  account  stated. 
Plea,  non  assumpsit,  and  issue  thereon. 
Vol.  III.  B  b  On 


358 


CASES  IN  TRINITY  TERM 


1835. 


On  the  trial  before  Patteson  J.,  at  the  Middlesex  sittings 
in  Trinity  term  1834,  it  appeared  that  the  defendants, 
who  were  in  partnership  as  attorneys,  being  possessed 
of  certain  premises,  advertised  them  for  sale  by  auction 


DOBELL 

against 
Hutchinson. 


on  the  11th  of  June  1832.  The  particulars  of  sale 
described  the  premises  conformably  to  the  represent- 
ation set  out  in  the  first  count  of  the  declaration  ;  and, 
for  particulars  of  the  premises,  reference  was  made 
(among  other  places)  to  the  office  of  the  defendants. 
The  conditions  of  sale  were  on  the  same  sheet  as  the 
particulars,  and  contained  the  conditions  mentioned  in 
the  first  count  of  the  declaration,  besides  the  follow- 
ing, which  was  the  ninth  condition :  —  That  if  any  mis- 
take should  be  made  in  the  description  of  the  property, 
or  any  other  error  whatever  should  appear  in  the  parti- 
culars of  the  estate,  such  mistake  or  error  should  not 
annul  or  vitiate  the  sale,  but  a  compensation  or  equiva- 
lent should  be  given  or  taken  as  the  case  might  require, 
such  compensation  or  equivalent  to  be  settled  by  two 
referees  or  their  umpire :  and  that  the  decision  of  the 
referees  or  umpire,  as  the  case  might  be,  should  be  final. 
The  property  was  put  up  to  sale  on  the  11th  oi  June ; 
and  the  plaintiff  was  declared  the  highest  bidder  and 
purchaser  at  94-/.  105.  He  paid  the  18/.  185.  for  the 
deposit  to  the  auctioneer,  and  he  also  paid  the  2/.  75.  ^d, 
for  the  moiety  of  the  auction  duty.  He  at  the  same 
time  signed  an  agreement  indorsed  on  the  particulars 
and  conditions  of  sale,  which  agreement  was  as  fol- 
lows :  — 

"  I  do  hereby  acknowledge  myself  the  purchaser  of 
the  property  described  in  the  within  particulars,  at  and 
for  the  price  or  sum  of  94/.  IO5.;  and  I  do  hereby  un- 
dertake 
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dertake  and  agree  to  perform  my  part  of  the  conditions  1835. 
therein  specified ;  in  furtherance  of  which  I  have  this 


Do 
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day  paid  the  sum  of  18^.  185.,  being  the  amount  of  the  against 

Hutchinson. 

deposit,  as  also  the  sum  of  2/.  75.  Sd.^  being  my  moiety 
of  the  government  duty.  As  witness  ray  hand  this  11th 
dayof  1832.  (Signed) /sfl^xc  Z)o&^// (the  plaintiff). 
Witness,  G.  M,  Sheppard," 

The  attesting  witness  v/as  the  clerk  of  the  auc- 
tioneer (a\  but  was  not  so  described  in  the  attestation. 
Neither  the  defendants,  nor  the  auctioneer,  nor  any  one 
on  behalf  of  the  defendants,  signed  this  agreement ; 
nor  was  their  name  mentioned  in  the  agreement,  or  the 
conditions,  or  in  the  particulars,  except  that,  in  the  last, 
the  defendants  were  referred  to  for  particulars  as  above 
mentioned.  An  abstract  of  the  lease  was  in  due  time  de- 
livered ;  when  it  appeared  that  the  small  yard  mentioned 
in  the  particulars  was  not  comprised  in  the  lease,  but  was 
held  from  year  to  year  at  an  annual  rent  of  8/.,  the  re- 
mainder of  the  premises  being  held  at  the  55/.,  for  the 
term  as  described  in  the  particulars.  It  did  not  appear 
that  this  defect  was  known  at  the  time  of  the  sale  to  the 
defendants,  who  had  but  recently  become  owners  of  the 
term.  There  was,  in  fact,  a  yard  originally  mentioned 
in  the  lease  :  but  this  yard  had  been  built  over ;  and  the 
yard  mentioned  in  the  particulars  was  an  additional 
one.  On  the  discovery  of  these  facts  the  plaintiff  re- 
fused to  complete  the  purchase  ;  and  his  attorneys  wrote 
to  the  auctioneer,  demanding  a  return  of  the  money  paid 
for  deposit  and  auction  duty.  The  auctioneer  referred 
them  to  the  defendants,  upon  which  the  plaintiff's  at- 
torneys sent  the  following  letter  to  the  defendants  :  — 

(a)  See  Goshell  v.  Archer,  2A,  ^  E.  500. 
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~  "  Gentlemen,  —  We  are  instructed  to  inform  you 

against  that  Mr.  Dohell,  in  consequence  of  your  not  having 
Hutchinson. 

shewn  a  good  title  to  the  premises  offered  for  sale  on 
the  11th  instant,  as  described  in  the  particulars,  declines 
taking  to  the  property;  and  we  have  to  request  that  you 
will  direct  Mr.  Richards"  [the  auctioneer]  "to  return 
the  deposit  and  duty  received  by  him  of  Mr.  Dohell, 
and  that  you  will  remit  to  us  the  expenses  incurred  in 
this  matter,  and  make  some  arrangement  for  the  pay- 
ment thereof." 

On  the  2d  of  July^  the  defendant  Hutchinson  sent  a 
letter,  signed  by  him,  to  the  plaintiff's  attorneys,  in 
which  he  mentioned  his  having  stated  "  the  case  to 
counsel  relating  to  our  sale  to  Mr.  Dohell ; "  and  added, 
"  having  obtained  counsel's  opinion  thereon,  I  beg  to 
acquaint  you,  we  are  advised  that  the  reasonable  and 
just  compensation,  to  which  Mr.  Dohell  is  entitled  on 
our  securing  him  a  lease  of  the  yard  and  wash-house 
adjoining  the  Aberdeen  Arms,  is  an  abatement  of  one 
eighth  of  the  purchase  money  (94??.  10s.)  bid  by  him  for 
the  premises,  say  11/.  16s.  If  he  is  willing  to  accede  to 
this,  the  business  may  be  completed  without  further 
delay ;  if  not,  we  beg  to  be  understood  as  now  calling 
on  Mr.  Dohell  to  appoint  a  referee  to  meet  one  on  our 
part,  and  settle  the  compensation  or  abatement  to  which 
he  is  entitled.  If  he  declines  this,  we  presume  you 
will  accept  Chancery  process  for  him  at  our  suit." 

On  the  11th  of  My,  the  defendants  sent  a  letter  to 
the  plaintiff's  attorney,  from  which  the  following  is  an 
extract :  — 

"  Messrs. 
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"  Messrs.  Hutchinson  and  Holds^worth  have  also  to  1835. 
request  to  be  favoured  with  a  decisive  answer  on  the 

^  ^  DOBELL 

part  of  Mr.  Dohell  in  the  course  of  this  week,  or  they  against 

HuTCHINSOSr. 

must  presume  he  refuses  to  complete  his  purchase,  and 
proceed  accordingly." 

On  the  12th  of  July  1832,  one  of  the  plaintiff's  at- 
torneys wrote  to  the  Defendants,  requesting  a  copy  of  a 
plan  of  the  premises,  and  adding, 

"  On  being  furnished  with  such  copy,  I  will  take  the 
opinion  of  counsel  on  behalf  of  Mr.  Dobell,  and  in  a  very 
few  days  send  you  Mr.  DohelVs  determination,  whether 
he  will  or  not  take  to  the  premises  on  the  terms  you 
propose." 

On  the  13th  of  July  1832,  the  defendants  sent  a  letter 
signed  by  them  to  the  plaintiff's  attorneys,  from  which 
the  following  is  an  extract :  — 

"  The  time  already  occupied  by  Mr.  Dohell  to  de- 
liberate about  the  course  he  will  adopt  is  far  beyond 
reason ;  and  we  shall  therefore  proceed  to  such  measures 
as  we  may  be  advised  on  Monday,  unless  we  hear  from 
you  on  or  before  that  day." 

On  the  20th  September  1832,  the  plaintiff's  attorneys 
sent  a  letter  to  the  defendants,  offering,  without  pre- 
judice, that  the  contract  should  be  rescinded  on  the  de- 
fendant's returning  the  money  paid  for  deposit  and 
auction  duty. 

On  September  24th,  1832,  the  defendants  sent  the 
following  letter,  signed  by  them,  to  the  plaintiff's  at- 
torneys :  — 

"  Gentlemen,  —  On  considering  the  terms  proposed 
by  you  of  rescinding  the  contract,  we  cannot  accede 
B  b  3  thereto. 
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1835.       thereto,  inasmuch  as  we  are  advised,  we  have  full  power 
■      to  compel  the  fulfilment  of  it,  subject  to  the  abatement 

DOBELL 

against       of  about  oue-seventh  of  the  premium,  viz.  ISL  105.,  in 

Hutchinson.  n  i     i  .    .       i  •  i  i 

respect  oi  the  larger  rent,  to  which  the  premises  appear 
to  be  liable,  than  was  stated  in  the  particulars  of  sale, 
viz.  63/.  instead  of  55L  :  whereas,  if  we  were  to  release 
your  client  on  the  terms  proposed  of  returning  his  de- 
posit, we  find,  on  calculation,  the  effect  would  be,  that 
over  and  above  the  13/.  105.  reduction  in  the  premium, 
we  should  have  one  quarter's  rent  and  other  outgoings 
in  respect  of  the  house,  and  the  charges  of  a  man  keep- 
ing possession  for  thirteen  weeks  at  45.  a  day.  These 
amount  to  18/.  45.,  which,  with  16/.  25.  6d.,  the  quarter's 
rent,  makes  together,  34/.  65.  6d.  Unless,  therefore, 
Mr.  Dobell  consents  to  give  up  the  deposit,  we  shall 
forthwith,  after  shewing  our  title  to  the  premises  con- 
tracted to  be  sold,  call  on  him  to  nominate  a  referee  to 
ascertain  the  amount  of  the  allowance  to  be  made  to 
him  in  respect  of  the  increased  rent;  and,  in  default  of 
his  doing  so  within  a  reasonable  time,  we  shall,  accord- 
ing to  the  conditions  of  sale,  treat  the  deposit  as  for- 
feited, and  proceed  to  a  resale  of  the  premises.  On  the 
other  hand,  if  Mr.  Dobell  consents  to  give  up.  the  de- 
posit, we  will  release  him.  Writing  without  pre- 
judice," &c. 

In  the  mean  time,  the  defendants  had  been  in  treaty 
with  the  owner  of  the  freehold  of  the  yard  in  question, 
and  obtained  from  him  a  lease  of  it,  for  the  term  for 
which  the  lease  of  the  public-house  had  then  to  run : 
and,  on  the  25th  of  September,  they  sent  an  abstract  to 
the  attorneys  of  the  plaintiff,  who  returned  it  to  them. 

On  the  27th  of  September,  the  defendant  Hutchinson 

sent 


IN  THE  Fifth  Year  of  WILLIAM  IV.  333 

sent  a  letter,  signed  by  him,  to  the  plaintiff's  attorneys,  1835. 
from  which  the  following  is  an  extract :  —  Dobeli. 

«  Hutchinson  and  Holdsworth,  HuxtniNsoN. 
ats. 

DobelL" 

I  apprehend  there  must  be  some  mistake  in  your 
returning  the  additional  abstract  of  the  title  which  I 
sent,  as  it  was  intended  to  complete  the  title  to  the 
premises  sold  to  your  client.  I  therefore  send  it  again ; 
and,  pursuant  to  the  ninth  condition  of  the  sale,  I  beg 
to  propose,  on  behalf  of  Mr.  Holdsworth  and  myself,  to 
refer  the  question  of  the  abatement,  to  be  made  on  ac- 
count of  the  higher  rent  to  which  the  premises  are  sub- 
ject, to  two  referees  or  their  umpire.  On  hearing  from 
you,  that  you  accede  to  this  arrangement,  I  will  furnish 
you  with  the  name  of  our  referee." 

On  the  29th  of  September,  the  defendant  Hollingsworth 
wrote  to  the  plaintiff's  attorneys  a  letter  signed  by 
himself,  from  which  the  following  is  an  extract :  — 

"  Self  and  Holdsworth, 
ats. 
DobellJ' 

"  I  have  been  expecting  to  be  favoured  with  your 
reply,  whether  you  accept  the  notice  of  our  proposal  to 
refer  the  question  of  abatement  of  the  premium,  on  be- 
half of  your  client,  or  whether  it  must  be  served  per- 
sonally upon  him." 

The  plaintiff's  attorneys  wrote,  in  answer,  that  they 
had  not  yet  had  an  opportunity  of  seeing  Dobell  i  but 
that  when  they  did,  they  would  communicate  the  result. 

On  the  2d  of  October,  the  defendant  Hutchinson  wrote 
to  the  plaintiff's  attorneys  as  follows  :  — 

B  b  i  «  Our- 
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1835,  "  Ourselves  and  Mr.  DohelL 

^    ^         "  Your  note  received  yesterday  evening,  without  date> 

against      leaves  US  so  entirely  in  uncertainty,  not  only  whether 
Hutchinson.  ti  i 

we  are  hkely  to  come  to  any  terms,  but  also  when  \% 

may  suit  Mr.  Dobell  to  give  us  an  answer,  that  we  are 
driven  to  act  on  our  right.  Considering,  therefore,  thai 
a  reasonable  time  has  elapsed  since  we  proposed  a  re- 
ference as  to  the  abatements  in  the  premium,  and  that 
the  neglect  on  his  part  amounts  to  a  declining  of  the 
reference,  we  feel  that  we  can  only  treat  the  deposit  as 
forfeited,  and  proceed  to  a  resale,  which  we  shall  ac- 
cordingly do."    (Signed  by  Hutchinson.) 

On  the  13tli  of  October,  the  defendants  sent  a  note^ 
signed  by  them,  to  the  plaintiff's  attorneys,  from  which 
the  following  is  an  extract :  — 

"  Having  understood  that  Mr.  Dobell  has  refused  to 
refer  the  question  of  abatement  to  arbitration,  or  com-  ' 
plete  his  purchase  on  any  terms,  Mr.  HutcJdnson  and 
Mr.  HoldswortJi  have  acted  on  that  understanding." 

The  present  action  was  shortly  afterwards  commenced. 

It  was  proved  that  the  possession  of  the  yard  was 
essentia]  to  the  enjoyment  of  the  premises.  The  money 
paid  by  the  plaintiff  to  the  auctioneer  had  not  been 
handed  over  to  the  defendants. 

The  defendants'  counsel  contended  that  the  plain- 
tiff must  be  nonsuited ;  first,  for  want  of  a  written 
agreement  or  memorandum  to  satisfy  the  fourth  section 
of  the  Statute  of  Frauds ;  secondly,  because  the  ninth 
condition  of  sale  entitled  the  defendants  to  the  benefit' 
of  a  reference  as  to  the  compensation  to  be  awarded  on 
account  of  the  yard  not  being  included  in  the  lease,  and 

prevented 
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prevented  the  defect  in  this  particular  from  being  a  1835. 
breach  of  the  contract.    They  also  contended  that  the  r 

*^  DoBEl,!. 

count  for  money  had  and  received  could  not  be  sup-  against 

I'll         1    r      1  HUTCHINSC 

ported  in  respect  of  the  deposit,  which  the  defendants 
had  never  received.  The  learned  Judge  refused  to 
nonsuit,  but  reserved  leave  to  move  on  all  the  points ; 
and  a  verdict  was  taken  for  the  plaintiff  for  the  amount 
of  the  deposit,  the  moiety  of  the  duty,  and  the  expenses 
incurred  by  the  plaintiff,  subject  to  the  taxation  of  the 
plaintiff's  attorneys'  bill  by  the  Master. 

In  Tiinity  term  1834,  i^(?Z(z/ obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  a  nonsuit  should  not  be 
entered,  or  why  the  damages  should  not  be  reduced  by 
deducting  the  18?.  185.  paid  to  the  auctioneer  as  a 
deposit  in  part  of  the  purchase  money, 

R,  V,  Richards  shewed  cause,  in  Easter  term  last  [May 
4th)  («).  First :  There  was  a  good  written  memorandum 
within  the  Statute  of  Frauds.  The  whole  of  the  letters 
must  be  taken  together.  The  plaintiff's  letter  of  20th  of 
June  refers  to  the  sale  expressly.  By  the  letter  of  2d 
Juliji  the  defendants  refer  to  "  our  sale,"  mention  the 
premises,  the  names  of  both  parties,  and  the  amount  of 
the  purchase  money,  and  insist  on  the  contract,  referring 
to  the  ninth  condition  of  sale :  and  the  subsequent  letters 
of  the  defendants  refer  to  every  particular  necessary  for 
identifying  the  contract,  and  they  therefore  constitute 
"  a  memorandum  or  note  "  of  the  "  agreement "  upon 
which  the  action  is  brought,  in  writing,  and  signed 
by  the  party  to  "  be  charged  therewith,"  according  to 


(a)  Before  Lord  Denman  C.  J.,  Littledakt  Patteson,  and  Williams  Js. 

the 
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1835.  the  words  of  stat.  29  C.  2.  c.  3.  s.  4.  The  signature  of  the 
party  need  not  be  on  the  particular  instrument:  it  is 
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against  euough  if  he  sign  any  document  from  which  the  contract 
can  be  collected.  In  Jackson  v.  Lowe  (a)  it  was  held  that 
the  seventeenth  section  was  satisfied  by  a  letter  of  the 
plaintiff,  describing  the  contract,  and  an  answer  of  the 
defendants  stating  that  they  had  "  performed  their  con- 
tract," as  far  as  it  had  gone,  and  were  ready  to  complete 
the  remainder;  the  court  considering  that  there  was 
enough  to  warrant  the  jury,  who  had  found  for  the  plain- 
tiff, in  referring  the  two  letters  to  the  same  contract.  In 
Saunderson  v.  Jackson  {b)  a  letter  of  the  defendant,  re- 
ferring to  the  order  given  by  the  plaintiff,  was  connected 
with  a  bill  of  parcels  given  by  the  defendant  to  the 
plaintiff  at  the  time  when  the  order  was  given.  In 
Allen  V.  Bennet  (c)  a  seller's  agent  wrote  an  order  for 
goods  in  a  book  belonging  to  the  buyer,  not  naming 
the  buyer;  and  afterwards  the  seller  wrote  to  his  agent 
mentioning  the  name  of  the  buyer ;  and  the  jury  having 
found  a  verdict  for  the  buyer  (the  plaintiff),  the  Court 
held  that  the  letter  and  the  order  might  be  connected, 
so  as  to  satisfy  the  statute.  The  present  is  a  much 
stronger  case. 

Secondly :  The  ninth  condition  applies  merely  to 
cases  of  misdescription,  and  not  to  the  want  of  that 
which  is  essential  to  the  enjoyment  of  the  whole  subject 
of  purchase.  If  the  extent  of  premises,  for  instance, 
were  somewhat  less  than  that  described  in  the  conditions 
of  sale,  that  would  be  a  misdescription  admitting  of  a 
compensation  in  money ;  but  a  failure  which  affects  the 
essence  of  the  thing  contracted  for,  cannot  admit  of 

(a)  1  Bing.  9.  (6)  2  B.  ^  P.  238.  (c)  3  Taunt.  1<59. 

com- 
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compensation:  it  avoids  the  whole  contract.    This  is  1835. 
always  the  criterion,  in  courts  of  equity,  where  bills  are  Dobell 
filed  for  a  specific  performance.  In  Sherwood  v.  Robins  {a)  jj^^^^j^^^^^j^ 
Lord  Tenterden  held  that  such  a  condition  applied  only 
where  the  difference  of  value  between  the  thing  de- 
scribed and  the  thing  sold  could  be  the  subject  of  com- 
putation: and  this  is  adopted  in  1  Sugden  on  Vendors 
and  Purchasers  (b),  p.  43.    As  for  the  lease  which  was 
afterwards  obtained  of  the  yard,  that  was  not  procured 
till  after  the  time  at  which  the  contract  ought  to  have 
been  completed,  and  after  the  right  of  action  had  become 
vested. 

Thirdly :  Although  the  auctioneer  has  not  actually 
paid  the  deposit  to  the  defendants,  yet  the  latter,  in 
the  correspondence,  speak  of  it  as  their  property,  and 
cannot  now,  as  between  themselves  and  the  plaintiff, 
disclaim  the  possession  of  it. 

Kelli/  and  C.  Cooper^  contra.  First:  There  was  no 
agreement  or  memorandum,  or  note  thereof,  in  writing, 
and  signed  by  the  parties  charged,  or  any  person  autho- 
rised by  them.  The  cases,  as  to  making  good  a  contract 
otherwise  imperfect  by  written  documents  referring  to 
it,  are  not  uniform :  but,  upon  the  words  of  the  statute, 
it  is  not  reasonable  that,  a  definitive  contract  being  once 
concluded,  a  subsequent  admission  of  its  existence,  even 
though  made  in  writing,  should  satisfy  the  statute,  if  the 
original  contract  did  not.  The  letters,  at  the  utmost, 
merely  recognise  the  previous  contract  as  valid :  now 
that  contract  is  actually  in  evidence,  and  appears  to  be 

(a)  M.  4;  M.  194.    S.  C  3  C  ^  P.  339. 
(6)  Ch.  I.  (iii.)  ed.  9.  1834. 

invalid 
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1 835.  invalid  under  the  statute.  In  RicJiards  v.  Porter  {a)  it  was 
~  held  that  a  letter,  referring  to  an  invoice,  did  not,  with 
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against  the  invoice,  constitute  a  written  memorandum  to  satisfy 
Hutchinson. 

the  seventeenth  section ;  though  it  is  clear  that  the  in- 
voice, in  itself,  must  have  been  good  under  the  statute, 
except  as  to  the  want  of  the  signature  of  the  defendant, 
which  the  letter  was  required  to  supply.  In  Boydell  v. 
Drummond  (b)  the  defendant  signed  a  book  entitled, 
Shakspeare  subscribers,  their  signatures;"  and  the 
plaintiff  wished  to  connect  the  book  with  a  printed  pro- 
spectus ;  but  parol  evidence  for  this  purpose  was  held 
not  admissible,  the  book  containing  no  express  refer- 
ence to  the  prospectus.  The  evidence,  by  which  such 
a  connection  must  be  established,  is,  in  fact,  that  which 
the  legislature  meant  to  exclude.  If,  in  the  present  in- 
stance, all  the  documentary  evidence  were  set  out  in  a 
special  case,  there  would  be  nothing  to  connect  it  with 
the  conditions  of  sale,  except  evidence  of  this  objec- 
tionable kind.  In  Goss  v.  Lord  Nugent  (c)  the  Court 
refused  to  permit  parol  evidence  to  be  given  of  a  part 
waiver,  by  parol,  of  written  conditions  of  sale,  on  the 
ground  that  the  contract  sought  to  be  enforced  must  be 
proved  by  writing  only.  Here  the  original  contract 
does  not  shew  the  name  of  the  party  selling  at  all,  and 
therefore  is  invalid :  Champion  \,  Plummer[d)y  Wheeler 
V.  Collier  (e).  And  thus  the  subsequent  letters  refer  to 
a  contract  not  valid  in  itself.  Besides,  the  first  letter 
from  the  plaintiff  rescinds  the  contract :  and  the  rest 
are  not  sufficient  to  constitute  a  contract,  if  none  existed 
before.    And  the  admission  of  a  contract,  not  good 

(a)  6B.  ^C.  437.  (b)  11  East,  1^2. 

(c)  5B.  ^  Jd.  58.     ■  j  {d)  1  N.  R.  252. 

(e)  M.  ^  M.  123. 

under 
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under  the  statute,   does  not  preclude  the  defendant  1835. 

from  availing  himself  of  the  statute.    In  an  answer  to 

a  bill  in  equity,  he  might  admit  a  parol  contract,  yet  against 

O  7       »  T7-         7  7  7  HUXCHINSC 

insist  on  the  statute;  1  bugden  s  Vend,  and  Furcli,^ 
p.  1 12,  &c.  {a),  [Lord  Denman  C.  J.  He  might  do  so : 
but  here  he  insists  on  the  validity  of  the  contract.]  He 
insists  upon  a  contract  which  the  plaintiff  is  not  now 
suing  on;  if  this  be  taken  as  an  admission,  it  is  an 
admission  only  of  a  contract  admitting  of  compensation 
under  the  ninth  condition  of  sale:  and  the  plaintiff 
must  take  all  together. 

Secondly,  as  to  the  effect  of  the  ninth  condition. 
The  defect  must  be  now  admitted  to  be  essential ;  but 
the  condition  provides  that  mistake  or  error  shall 
not  vitiate  the  sale.  Now  mistake  and  error  in- 
clude what  is  essential  misdescription.  \_Littledale  J. 
Suppose  there  had  been  no  cellar.]  The  house  could 
not  then  have  been  used  as  a  public-house.  {JPatte- 
son  J.  Then  it  would  come  to  a  question  of  degree.] 
The  cases  wherein  this  kind  of  condition  has  been  held 
inapplicable  have  been  instances  of  wilful  misrepresent- 
ation: as  in  the  Diilce  of  Norfolk  v.  Worthy  {b).  ^Besides, 
the  lease  of  the  yard  having  been  procured,  the  dif- 
ference is  easily  reducible  to  computation ;  and  it  is  no 
objection  that  this  has  taken  place  since  the  sale; 
Thompson  v.  Miles  (c).  It  is  said  that  it  took  place 
after  the  time  for  completing  the  contract;  but  the 
defendants  have  as  much  right  to  avail  themselves  of 
it,  as  the  plaintiff  has  to  use  the  letters  which  are  sub- 
sequent to  that  time. 

(a)  Ch.  III.  sect.  3.  (ii.)  9th  ed.  1834.  (6)  1  Campb.  340. 

(c)  I  Esp,  185. 


Thirdly, 
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1835.  Thirdly,  as  to  the  money  in  the  hands  of  the  auc- 

~   ~"      tioneer.  That  was  held  by  him  as  agent  to  both  parties. 
against       The  plaintiff  directs  him  not  to  pay  it  over  to  the  de- 
fendants, and  thus  makes  him,  not  the  defendants,  the 
debtor.    The  money  does  not  belong  to  the  vendor  till 
the  purchase  is  completed ;  Harington  v.  Hoggarf  (a). 

Cur,  adv,  vulf. 


Lord  Denman  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  stating  the  nature  of  the  action, 
his  Lordship  said  :  — • 

Three  questions  arose:  1st,  Whether  there  was  a 
contract  binding  upon  the  defendants  within  the  Sta- 
tute of  Frauds.  Sdly,  Whether  the  defect  of  title  was 
the  subject  of  compensation  within  the  terms  of  the  ninth 
condition  of  sale.  3dly,  Whether,  in  case  the  special 
contract  was  not  proved,  an  action  for  money  had  and 
received  would  lie  against  these  defendants. 

As  to  the  first  question  the  facts  were,  that  the  plain- 
tiff had  signed  a  written  contract  on  the  back  of  printed 
conditions  of  sale,  in  which  conditions  the  names  of  the 
vendors  appeared  as  solicitors  only,  and  not  as  vendors. 
Nothing  was  signed  by  the  vendors  or  by  the  auctioneer. 
An  abstract  of  title  was  sent,  on  the  face  of  which  it 
appeared  that  a  yard,  which  was  proved  to  be  an  essen- 
tial part  of  the  premises,  was  held  from  year  to  year 
only  at  a  separate  rent  of  Si.,  in  addition  to  a  rent  of 
55/.,  at  which  the  conditions  described  the  whole  pre- 
mises to  be  held  for  a  term  of  twenty-three  years.  The 
plaintiff's  attorney  wrote  and  rejected  the  title,  demand- 
ing a  return  of  the  deposit.    The  defendants  wrote  in 

(a)  1  JB.  ^  Ad.  577.  J 

answer. 
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answer,  and  several  letters  passed  between  the  parties,  1835. 
the  letters  of  the  defendants  insisting  that  the  defect  was  dobell 

matter  of  compensation  within  the  conditions  of  sale.  against 

^  Hutchinson. 

calling  on  the  plaintiff  to  perform  the  contract,  speaking 
of  our  sale  to  Mr.  Dohell,  and  mentioning  the  premises 
by  name  and  the  price  contracted  for,  and  threatening 
to  file  a  bill  for  a  specific  performance ;  they  were  signed 
by  one  of  the  defendants  (they  being  attorneys)  for  both. 
They  now  contend  that  there  is  no  contract  binding 
themwith  in  the  Statute  of  Frauds. 

The  cases  on  this  subject  are  not  at  first  sight  uni- 
form ;  but,  on  examination,  it  will  be  found  that  they  , 
establish  this  principle,  that,  where  a  contract  in  writing 
or  note  exists  which  binds  one  party,  any  subsequent 
note  in  writing,  signed  by  the  other,  is  sufficient  to  bind 
him,  provided  it  either  contains  in  itself  the  terms  of  the 
contract,  or  refers  to  any  writing  which  contains  them. 
Here  the  letters  of  the  defendants  refer  expressly  and 
distinctly  to  the  conditions  of  sale,  and  they  had  in  their 
hands,  or  the  hands  of  their  auctioneer,  at  that  very 
time,  the  conditions  of  sale  signed  by  the  plaintiff,  to 
which  reference  is  made,  so  that  no  parol  evidence  of 
any  kind  was  requisite  to  shew  a  contract  binding  both 
parties,  except  evidence  of  the  handwriting  of  each, 
which  must  be  adduced  in  all  cases.  In  the  case  of  * 
Boydell  V.  Drummond  [a)  the  book  signed  by  the  de- 
fendant did  not  refer  to  any  prospectus  or  contract. 
In  Richards  v.  Porter  [b)  the  letter  of  the  buyer  refer- 
ring to  the  invoice  sent  by  the  seller  expressly  repu- 
diated the  contract.  In  Champion  v.  Plummer  {c)  a 
memorandum  signed  by  the  seller  only  was  held  insuf- 

(a)  1 1  East,  142.  (6)  QJB.^C  437.  (c)  1  N.  R.  252. 

ficient 
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1835.  ficient  to  charge  even  him,  because  the  buyer's  name 
did  not  appear  on  it,  or  on  any  other  paper  to  which 
it  referred.  In  Wheeler  v.  Collier  [a)  the  same  circum- 
stance occurred,  namely,  that  the  seller's  name  did  not 
appear  on  the  conditions  of  sale  signed  by  the  buyer ; 
and  Lord  Tenterden  thought  that  the  seller  could  not 
sue :  but  the  case  was  decided  on  another  point.  On  the 
other  hand,  the  cases  of  Saunderson  v.  Jackson  {h\ 
Allen  V.  Bennet  ic\  and  Jackson  v.  Lowe  {d),  shew  clearly 
that  a  subsequent  letter  may  be  a  sufficient  note  to  bind 
the  writer,  where  the  requisites  above  mentioned  are 
found,  even  where  it  is  written  after  a  dispute  has 
arisen. 

For  these  reasons  we  are  of  opinion  that  there  is 
a  sufficient  contract  in  this  case  within  the  Statute  of 
Frauds. 

As  to  the  second  question,  we  are  of  opinion  that  the 
yard,  being  proved  to  be  an  essential  part  of  the  pre- 
mises, and  being  held  only  from  year  to  year,  instead  of 
a  term  of  twenty-three  years  as  stated  in  the  particulars, 
and  at  a  separate  rent,  the  defect  was  clearly  not  matter 
of  compensation. 

The  third  question  does  not  arise,  as  we  are  of  opinion 
for  the  plaintiff  on  the  other  two,  and  the  rule  must  be 
discharged. 

Rule  discharged. 


(a)  M.  ^  M.  123. 
(c)  3  Taunt,  169. 


{b)  2B.  4:  P.  238. 
(rf)  1  Bing.  9. 


IN  THE  Fifth  Yeah  of  WILLIAM  IV. 


373 
1835. 


The  King  against  The  Inhabitants  of  St.  ^^f^'^^Z' 
George,  Exeter. 


appeal  against  an  order  of  two  justices,  whereby  ^"^^^^^^^^^ 
Mary  Lee  was  removed  from  the  parish  of  St.  s.  5.,  and  before 

Stat.  56  G.  3. 

George  in  the  city  and  county  o(  Exeter  to  the  parish  of  c.  139.,  parish 
Crediton  in  the  county  of  Devon,  the  sessions  quashed  power  to  bind 
the  order,  subject  to  the  opinion  of  this  Court  on  the  chfw  of  aVert 
following  case :  —  • 

o  and  receiving 

The  settlement  of  the  pauper  depended  upon  that  of  relief  from,  the 

parish,  the 

John  Lee,  her  deceased  husband.    He  was  born  in  the  child  being  also 

•If  7-  r  11-1        settled  in  the 

parish  of  Crediton  of  parents  legally  settled  m  that  parish,  though 
parish.    When  he  was  about  twelve  years  old,  an  in-  the  time  of  the 
denture  (bearing  date  15th  October  1811)  was  executed  ollt^offhe^pa-^ 
by  the  parish  officers  of  Crediton,  for  the  purpose  of  jioJa^p^rtyTo 
binding  him  an  apprentice  to  William  Mug  ford,  who  ^^^^Jjf^^'^JJ^^' 
was  his  uncle,  and  resided  in  the  parish  of  St,  George,  the  child  at  the 

time  of  such 

Exeter,    At  the  time  of  the  execution  of  this  indenture  binding  was 
his  father  was  at  sea,  and  his  mother,  having  other  to  the  p"rish!^ 
children  living  with  her  in  Crediton,  was  in  the  receipt  itg  was^goo^" 
of  relief  from  that  parish.    John  Lee  himself  was  not  f^JJ-^er^statute 
residint^  with  her,  but  had  lived  for  a  twelvemonth  or  though  the 

^  master  was 

more  with  his  uncle  [Mug ford)  in  the  parish  of  St,  George,  neither  an  in- 
habitant nor 

The  indenture  was  executed  by  the  churchwardens  and  occupier  within 
overseers  of  Crediton,  at  the  pay  table  of  that  parish,  vided  he  became 
neither  Mugford  nor  Lee  being  present,  nor  the  raagis-  indenture. 
trates  who  signed  the  allowance  of  the  indenture :  and 
it  did  not  appear  at  what  time,  or  in  what  place,  they 
signed  it :  but  it  bore  the  signature  of  two  magistrates 
of  the  county  of  Devon.    A  counterpart  was  executed 
Vol.  III.  C  c  by 
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The  King 
against 
The  Inhabit- 
ants of 
St-  George, 
Exeter. 


by  Mugford  at  his  house  in  Exeter ;  but  Lee  was  not 
present  when  he  executed  it,  and  was  not  a  party  to  it, 
nor  to  the  original  indenture.  He  continued  to  reside 
with  Mugford,  serving  him  in  his  business  of  a  thatcher^ 
till  some  months  after  he  attained  the  age  of  twenty-one. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther this  was  such  a  binding  of  John  Lee,  as  that  the 
residence  and  service  under  it  would  confer  a  settle- 
ment :  he  having  lived  out  of  the  parish  of  Crediton  a 
full  year  before  the  indenture  was  executed. 

The  case  was  argued  in  last  term  (May  2d)  (a). 


Barsto'w  and  Escott  in  support  of  the  order  of  sessions. 
The  binding  having  taken  place  before  stat.  56'  G.  3. 
c.  139.,  the  case  depends  upon  stat.  4'3  EUz.  c,2.  By 
the  first  section  of  that  act,  the  overseers  are  to  take  order 
"  for  setting  to  work  the  children  of  all  such  whose 
parents  shall  not  by  the  said  churchwardens  and  overseers, 
or  the  greater  part  of  them,  be  thought  able  to  keep  and 
maintain  their  children."    The  fifth  section  gives  them 
power,  with  the  assent  of  justices,  "  to  bind  any  such 
children,  as  aforesaid,  to  be  apprentices,  where  they  shall 
see  convenient."    It  is  objected  that  the  pauper,  in  tHis 
case,  was  not  corporeally  in  the  parish  at  the  time  of 
the  binding.    That  must  often  happen ;  and  it  cannot 
be  necessary  that,  on  all  occasions  of  binding,  the  child 
should  be  sent  for  to  the  parish,  in  order  that  he  may  be 
present.     The  principle  is  established  by  Eex  v.  St, 
Nicholas,  Nottingham  {b),  where  it  was  held  that  an  ap- 
prentice might  be  bound,  by  the  parish  officers,  to  a 
master  residing  in  a  different  parish. 

(a)  Before  Lord  Denman  C,  J.,  Littledde,  Patteson,  and  Coleridge  Js. 
ib)  2  T.  R.  726. 

Crowder 
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Crowder  and  Praed,  contra.  The  officers  had  no 
power  to  bind  under  these  circumstances,  nor  was  the 
master  liable  to  receive.  It  is  clear  that  the  only 
children  whom  the  churchwardens  and  overseers  can 
set  to  work,  under  the  first  section  of  stat.  43  Eliz.  c.  2., 
are  the  children  whose  parents  the  said  churchwardens 
and  overseers  consider  unable  to  keep  and  maintain 
them.  The  parish  officers  here  could  not  judge  whether 
the  parents  could  maintain  a  child  living  at  a  distance, 
nor  could  they  set  such  a  child  to  work ;  but  it  is  also 
clear  that  the  power  to  bind  under  the  fifth  section 
extends  only  to  such  children,  that  is,  children  whom 
they  have  power  to  set  to  work.  Lord  Kenyan,  in  Rex 
V.  St,  Nicholas,  Nottingham  {a\  lays  great  stress  on  the 
personal  knowledge  of  the  parish  officers ;  and  so,  in 
Hex  V.  Clajpjp  (h),  he  points  out  that  the  generality  of  the 
application  of  the  act  is  limited  by  the  want  of  power 
to  compel  a  mere  stranger  to  receive  the  apprentice. 
When  this  statute  passed,  the  law  of  settlement  and 
removal  (as  Lord  Kenyon  points  out  in  Rex  v.  Clapp  (b)  ) 
had  not  been  defined  as  it  afterwards  was  by  stat.  13  & 
14  Car.  2.  c.  12.;  parish  officers  had  therefore  nothing 
to  do  with  children  who  were  not  actually  in  their 
parish,  for  such  only  could  be  burthensome  to  the  parish. 
Even  now,  relief  given  out  of  the  parish  is  a  misappli- 
cation of  the  fund,  except  in  those  cases  where  the 
party  relieved  is  legally  removeable  to  the  relieving 
parish,  as  in  the  case  of  a  suspended  order,  under  stat. 
35  G.  3.  c.  101.  s.  2.  For  the  statute  13  &  14  Car.  2. 
c.  12.  ^.1.  only  gave  a  power  of  removal  to  the  place  of 
legal  settlement ;  it  did  not  order  relief  to  be  given  to 


183J 


The  Kino 

against 
The  Inhabit. 

ants  of 
St.  George, 
Exeter. 


(a)  2  T.  R.  730. 


(6)  3  T.  R.  lis. 

C  c  2  persons 
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persons  not  within  the  parish,  till  they  were  brought 
within  the  parish  by  the  removal.  The  legislature 
seems  to  have  assumed,  in  provisions  respecting  pa- 
rochial administration,  that,  in  order  to  belong  to  a 
parish,  it  was  necessary  to  be  within  it :  thus  in  stat. 
7  Jac.  1.  c,3.  s.  4.  provision  is  made  that,  if  there  be 
not  found  fit  persons  to  be  bound  apprentices  "  within 
the  said  cities,  towns,  and  parishes,"  (where  money 
is  given  for  apprenticing  children)  then  "  the  poorest 
children  of  any  of  the  parishes  next  adjoining  shall  be 
bound  apprentices;"  where  within  the  parish,  and  of 
the  parish,  are  evidently  expressions  with  the  same 
meaning.  The  statute  of  Elizabeth^  if  interpreted  in 
the  sense  contended  for  on  the  other  side,  could 
not  be  enforced :  what  power  could  the  officers  have 
to  compel  a  child  to  come  from  one  part  of  the  realm 
to  another?  How  could  they  here  have  compelled 
Mugford  to  give  up  the  child,  if  they  had  chosen 
to  bind  him  elsewhere  ?  [Lord  Denman  C.  J.  Might 
not  the  binding  be  good,  as  against  the  parish,  although 
the  child  could  not  have  been  compelled  to  be  bound, 
nor  the  uncle  to  give  him  up  ?  ]  The  compulsory  power 
is  clearly  the  only  power  spoken  of  in  the  fifth  section, 
just  as  the  power  to  set  to  work,  in  the  first  section,  is 
compulsory.  Besides,  the  officers  have  no  power  to 
bind  except  where  they  can  compel  the  master  to  take« 
This  appears  by  the  explanatory  provision  in  stat.  8  & 
9  W,  3.  c,  30.  5. 5.  Now  here  the  master  was  not  within 
the  parish.  It  is  true  that  Rex  v.  St.  Margaret's  in  Lin- 
coln (a),  and  Eex  v.  St.  Nicholas,  Nottingham  {b),  au- 
thorise the  position  that,  even  where  a  master  is  not 


(a)  Bur.  S.  C.  728. 


{b)  2  T.  R.  726. 

com- 
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compellable  to  receive  a  parish  apprentice,  the  appren- 
ticeship confers  a  settlement  if  the  master  do  in  fact 
assent  to  receive  him  :  but  those  cases  may  deserve 
reconsideration  :  they  are  inconsistent  with  stat.  8  & 
9  W.  3.  c.  30.  s.  5.,  which  makes  the  liability  to  receive 
commensurate  with  the  power  to  bind.    \_Patteso7i  J. 
By  Stat.  20  G,  3.  c.  36.  5.  2.,  no  person  is  liable  to  receive 
an  apprentice  bound  by  the  officers  of  an  incorporated 
hundred  or  district,  unless  he  reside  in  the  parish  to 
which  the  child  belongs.]    In  Rex  v.  Clapp  (a)  it  was 
held  that  an  occupier  of  lands,  not  being  resident,  was 
compellable  to  receive  a  parish  apprentice.  [^Coleridge  J. 
This  case  was  reserved  on  the  express  understanding 
that  the  only  point  to  be  raised  should  be  the  absence  of 
the  child  from  the  parish  (Z>).    Patteson  J.  And  that  is 
the  only  point  presented  for  our  opinion  at  the  end  of 
the  case.]    Then  the  question  is  whether  there  was  any 
power  of  binding  this  child.    From  Bex  v.  Coleorton  [c) 
it  appears  that  the  power  of  the  officers  to  bind  children 
who  are  in  the  parish,  does  not  depend  upon  their  being 
settled  there :  so  that  a  decision  in  favour  of  a  binding 
where  the  child  was  not  resident,  would  give  a  con- 
current power  to  the  parishes,  which  can  hardly  have 
been  the  intention  of  stat.  43  Eliz.  c.  2.  s,  5.  But, 
further,  it  appears  that,  though  the  mother  was  a  pau- 
per, the  child  was  maintained  by  the  uncle.    If  any 
of  these  objections  be  good,  the  settlement  fails  for 
want  of  due  assent  by  the  child,  which  can  only  be  by 

(a)  3  T.  R.  107.  {Hil.  T.  29  G.  3.). 

(6)  The  case  was  sent  up  from  the  sessions  held  for  the  city  and  county 
of  the  city  of  Exeler,  December  1833 ;  at  which  Coleridge  J.,  before  his 
elevation  to  the  bench,  sat  as  Recorder  of  Exeter.  For  this  reason  the 
learned  Judge  now  took  no  part  in  the  decision  of  the  case. 

(c)  1  B.  ^  Ad.  25. 

C  c  3  deed  ; 
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deed;  Re^  v.  Arnesby  (a).  That  case  appears  to  over- 
rule the  dictum  there  cited  from  4  Com.  Dig,  Justices  of 
Peace  (B.  55.),  that  a  parent  may  bind  his  infant  son, 
by  common  law,  without  his  assent.  And  in  Rex  v. 
Arnesby  [a)  the  infant  had  actually  served  under  the 
indenture :  here  nothing  appears,  except  that  the  child 
remained  Vv'itli  Mugford,  with  whom  he  was  before  the 
indenture  was  executed :  it  is  not  found  that  he  knew  of 
the  indenture.  The  indenture  here  is  not  simply  void- 
able, but  void ;  for  though,  when  a  party,  having  power 
to  bind,  commits  an  error  in  the  terms  of  the  binding, 
the  indenture  may  be  good  till  avoided,  yet,  where  the 
party  professing  to  bind  has  no  legal  power  to  do  so  at 
all,  the  indenture  is  void.  In  Rex  v.  St.  'Nicholas  in 
Ipswich  [b)  a  binding  for  less  than  seven  years  was  held 
voidable  only,  not  void,  under  stat.  5  Eliz,  c.  4.  s.  41.; 
and  Gray  v.  Cookson  {c)  is  to  the  same  effect.  But  in 
Gye  V.  Felton  [d)  it  was  held  that  an  indenture  binding 
to  a  person  not  a  housekeeper,  and  under  the  age  of 
twenty-four,  was  void,  under  the  same  statute.  So  in 
Rex  V.  Ripen  [e)  an  indenture  binding  an  adult  ap- 
prentice, but  not  executed  by  her,  was  held  void,  and 
incapable  of  conferring  a  settlement.  So,  under  stat. 
56  G.  3.  c.  139.  s.  11.,  an  indenture  not  under  the 
seals,  but  only  under  the  hands  of  two  justices,  was 
held  void,  in  Rex  v.  Stoke  Damerel  (g).  In  Rex  v. 
Cromford  (Ji)  an  indenture  of  apprenticeship  was  held 
void  for  imperfectness  as  to  the  terms,  and  want  of  con- 


(a)  3  j9.  ^  Aid.  584. 

(6)  Bur.  S.  C.  91.    See  Rex  v.  Gravesend,  3J?.  ^  ^d.  240,  Pearse 
V.  Morrice,  2  A.  ^  E,  84,  Bex  v.  St.  Gregory,  2  A.  ^  E.  99. 
(c)  16  East,  13.  {d)  4  Taunt.  876. 

(e)  9  East,  295.  (g)  1  B.  ^  C.  563. 

(h)  S  East,  25. 

sent 
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sent  of  proper  parties.    And  these  were  cases  of  actual  1835. 

service.    It  has  been  found  necessary  to  pass  statutes  to     _  ~~ 

The  King 

give  validity  to  indentures  executed  by  parties  not  duly  against 

^  ^  ^  The  Inhabit, 

empowered;  such  are  stat.  54;  G.  3.  c.  107.j  and  stat.       ants  of  | 
1  &  2  G.  4.  c,  32.    This  shews  that,  independently  of     Exeter.  ' 
such  statutory  provision,  the  indentures  would  be  void. 

Cur.  adv,  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  case  turned  upon  the  validity  of  an  indenture  of 
apprenticeship.  (His  Lordship  then  recapitulated  the 
facts.)  One  point  was  made,  which,  however,  was  not 
intended  to  be  reserved  by  the  sessions,  namely,  whe- 
ther, before  the  stat.  56  G.  3.  c.  139.,  a  child  could 
legally  be  bound  by  the  parish  officers  to  a  master  not 
resident  in  their  parish.  We  have  no  doubt  on  this 
point,  which  is  expressly  decided  by  Rex  v.  St.  Nicholas, 
Nottingham  (a),  the  authority  of  which  case  has  never 
been  questioned.  But  the  point  intended  to  be  re- 
served was,  whether  the  parish  officers  had  power  under 
43  Eliz.  c.  2.  s.  5.  to  bind  out  any  child  not  at  the 
time  resident  in  their  parish.  That  section,  by  the  word 
"  such,"  refers  to  the  first  section  of  the  same  act ;  and 
the  first  section  has  these  words :  "  the  children  of  all 
such  whose  parents  shall  not  by  the  said  churchwardens 
and  overseers,  or  the  greater  part  of  them,  be  thought 
able  to  keep  and  maintain  their  children."  The  words  are 
not  grammatically  correct,  but  their  meaning  is  obvious. 
At  the  time  of  the  passing  of  the  statute  43  Eliz.  there 
was  no  law  of  settlement,  nor  could  the  children  of 


(a)  2  T.  R.  726. 

C  c  4 


paupers, 
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paupers,  if  at  a  distance  from  their  parents,  be  sent 
home  by  the  parish  officers.  In  that  state  of  the  law 
the  provisions  of  the  43  Eliz.  c.2,  s.  5.  could  not  apply  to 
any  children  not  actually  resident  in  the  binding  parish  ; 
but,  since  the  law  of  settlement  has  been  introduced, 
all  the  unemancipated  children  of  a  pauper  are  consi- 
dered as  part  of  his  family ;  and  we  think  that  the  parish 
officers  of  any  parish  where  the  pauper  is  settled  and 
residing,  and  unable  to  maintain  his  children,  may  bind 
out  his  child  with  the  assent  of  two  justices,  and  in 
the  proper  form,  without  the  formality  of  having  that 
child,  if  resident  at  a  distance,  brought  home  to  his 
family.  The  case  of  Rex  v.  Coleorton  (g),  at  first  sight, 
seems  to  lay  down  the  rule,  that  the  statute  of  Elizabeth 
is  to  be  construed  without  reference  to  any  subsequent 
statutes ;  but,  on  consideration,  we  do  not  think  that 
any  such  rule  is  there  laid  down ;  all  that  is  decided  is, 
that  where  a  child  is  resident  in  a  parish,  and  the  pa- 
rents unable  to  maintain  it,  the  parish  officers  may  bind 
out  the  child,  though  the  parents  be  not  settled  in  the 
parish,  which  is  quite  consistent  with  their  having  power 
to  bind  out  one  of  a  family  legally  settled,  resident  in, 
and  chargeable  to,  their  parish,  though  the  individual 
be  at  the  moment  resident  elsewhere.  As  to  the  con- 
sent of  the  child,  it  is  not  requisite  in  the  case  of  a 
parish  apprenticeship,  and  no  danger  need  be  appre- 
hended that  a  child  should  be  taken  from  a  friend  or 
relation,  against  the  will  of  that  friend  or  relation,  and 
against  the  will  of  his  parents,  and  bound  to  a  stranger ; 
for  the  whole  matter  is  under  the  superintendance  of 
the  justices,  who  cannot  be  supposed  likely  to  sanction 
such  an  arbitrary  proceeding. 

(a)  1  B.  4;  Ad.  25. 

Under 
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Under  these  circumstances  we  are  of  opinion  that  the  1835 
order  of  sessions  must  be  confirmed. 


The  King 

Order  of  sessions  confirmed.  against 

The  Inhabit- 
ants of 
St.  George, 
Exeter. 

Henry  Pringle  Bruyeres,  Esquire,  against 
John  Halcomb,  fisquire. 

I Michaelmas  term  1831,  D.  Pollock  ohtamed  a  rule  The  appoint- 
ment of  a  corn- 
calling  on  the  defendant  to  shew  cause  why  the  mittee  to  try 

1  •     •««  1      1  1  1  1-1  -1  the  merits  of  a 

piaintin  should  not  beat  liberty  to  enter  up  judgment  return  to  par- 

in  this  cause  upon  the  certificate  of  the  Speaker  of  the  stat'^g  g."!^^'^ 

House  of  Commons,  pursuant  to  stat.  9  G.  4.  c.  22.  sof^caniiot* 

s.  63.    The  facts  appeared,  by  the  affidavit  in  answer,  pif^^^^^g^ 

to  be  as  follows  :  —  petitioner  be 

not  present  in 

The  defendant,  in  1830,  was  a  candidate  to  represent  person,  or  by 

his  counsel  or 

the  town  and  port  of  Dover  in  parliament,  but  Sir  John  agent. 
Rae  Reid  was  declared  duly  elected.    The  defendant  mitternever-"^" 
petitioned  against  the  return;  and  the  House  of  Com-  formed,^and 
mons  ordered  that  the  petition  should  be  taken  into  5^°f^^^l° 

»  declare  the 

consideration  on  the  8th  of  March  1831,  at  three  in  the  petition  fri- 

volous  and  vex- 

afternoon ;  but  neither  the  defendant,  nor  any  person  atious,  the  costs 

of  opposing  the 

on  his  behalf,  attended  the  house  at  that  time,  or  within  petition  cannot 

legally  be  taxed 

one  hour  after  the  time  appointed  for  calling  on  the  under  sect.  eo. 
parties  to  proceed  to  the  appointment  of  a  select  com-  Sp^ker  under 
mittee  to  try  the  merits  of  the  petition,  according  to  the  stl^cS'^dh-ms 
statute.     The  house,  however,  balloted  for  and  ap-  a  taxation,  and 

^     makes  his  cer- 

pointed  a  select  committee  to  try  the  petition,  neither  tificate  accord- 

^  ing  to  sect.  60., 

the  defendant,  nor  his  counsel  or  agent,  being  present,  this  Court,  if 

,      .  .  ,   .  applied  to  to 

or  having  an  opportunity  of  striking  out  eleven  names  put  the  cer- 
from  the  list  of  members  to  be  chosen   by  ballot;  pursuant to°^^^ 

sect.  63.,  will 

notice  the  irregularity  of  the  proceedings  on  the  petition,  if  brought  before  them  by  affidavit, 
and  refuse  to  enter  up  judgment. 

nor 
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1835.       nor  did  the  defendant  know  by  whom  the  eleven  names 
were  struck  out  on  his  behalf.    On  the  9th  the  com- 

Bruyeres 

against       mittee  met  to  try  the  merits  of  the  petition,  the  de- 

Halcomb.  .       ,  ,  . 

lendant  not  attendmg  to  support  it,  either  m  person,  or 
by  his  counsel  or  agent ;  and  it  was  decided  that  Sir 
J,  R,  Reid  was  duly  elected ;  that  the  petition  was 
frivolous  and  vexatious;  and  that  the  opposition  to  it 
was  not  frivolous  or  vexatious.  The  costs  of  the  plain- 
tiff, as  returning  officer,  in  opposing  the  petition,  were 
taxed,  and  the  Speaker  made  his  certificate  pursuant  to 
the  statute.  The  certificate  (which  was  filed  with  the 
affidavits  in  support  of  the  motion)  was  as  follows :  — 

"  Whereas  IVilliam  Ley,  Esquire,  second  clerk  as- 
sistant of  the  House  of  Commons,  and  Francis  Cross, 
Esquire,  one  of  the  Masters  of  the  High  Court  of 
Chancery,  who  were  duly  authorized  and  directed  by 
and  according  to  the  act  passed  in  the  ninth  year  of  the 
reign  of  his  late  Majesty  King  George  IV,,  intituled, 
'  An  Act  to  consolidate  and  amend  the  Laws  relating 
to  the  trial  of  controverted  Elections  or  Returns  of 
Members  to  serve  in  Parliament,'  to  examine  and  tax 
the  costs  and  expenses  of  Henry  Pringle  Bruyeres 
Esquire,  returning  officer  at  the  last  election  of  barons 
to  serve  in  Parliament  for  the  town  and  port  of  Dover, 
incurred  by  him  in  opposing  the  petition  of  John  Hal- 
comb.  Esquire,  complaining  of  an  undue  election  and 
return  of  Sir  John  Rae  Reid,  Baronet,  have  reported  to 
me  the  amount  thereof :  Now  I  do  hereby  certify,  that 
the  said  costs  and  expenses  allowed  in  the  said  report 
amount  to  the  sum  of  S^lL  Ss.  9d.,  and  that  the  said 
John  Halcomb  is  liable  to  the  payment  of  the  said  costs 
and  expenses.  Given  under  my  hand  the  22d  day  of 
April  1831. 

"  Charles  Manners  Sutton,  Speaker." 

Soon 
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Soon  after  the  determination  of  the  committee  the  1835. 
parliament  was  dissolved.    During  the  next  session  of  ^ 

*^  "  Bruyeres 

parliament  the  defendant  had  prepared  a  petition  to  the  against 

.  Halcomb. 

house  against  the  decision  and  certificate,  but  the  pre- 
senting of  it  was,  for  various  reasons,  deferred  till  the 
close  of  the  session ;  and  the  Speaker  had  expressed  his 
opinion  to  the  Defendant,  that  the  present  parliament 
could  not  rescind  the  decision  of  a  committee  in  the  pre- 
ceding  one,  and  the  Speaker's  certificate  founded  on  it. 

The  present  action  was  brought  by  the  returning 
officer  to  recover  the  costs  due  to  him,  payment  of 
which  had  been  duly  demanded,  and  refused. 

Sir  TV.  W.  Follett  shewed  cause  in  last  Easter  term  («). 
This  is  a  motion  to  enter  up  judgment  under  stat. 
9  G.  4.  c,  22.  5.  63.  (b).    The  Court  will  not  interfere 

unless 

(a)  May  1 1th.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js.  This  case  had  been  argued  in  Hil.  T.  IS32  {Jan.  30th), 
before  Lord  Tenterden  C.  J.,  Littledale,  and  Taunton  Js.,  but  no  judg- 
ment had  been  given  ;  and,  there  being  now  only  one  J udge  on  the  Bench 
who  had  heard  the  case  discussed,  the  Court  directed  it  to  be  re-argued. 

(b)  Stat.  9  G.  4.  c.  22.  ss.  57,  58,  59.,  gives  costs  to  the  successful 
party  in  the  respective  cases  where  the  petition  against  a  return,  or  the 
opposition  to  such  petition,  is  reported  to  be  frivolous  and  vexatious. 
Sect.  57.  is  as  follows  :  — "  And  be  it  enacted,  that  whenever  any  committee 
appointed  to  consider  the  merits  of  any  petition  complaining  of  an  undue 
election  or  return,  or  of  the  omission  to  return,"  &c.  "  shall  report  to  the 
House  with  respect  to  any  such  petition  (except  as  is  hereinbefore  ex- 
cepted) that  the  same  appeared  to  them  to  be  frivolous  or  vexatious,  the 
party  or  parties,  if  any,  who  shall  have  appeared  before  the  committee  in 
opposition  to  such  petition,  shall  be  entitled  to  recover  from  the  person 
or  persons,  or  any  of  them,  who  shall  have  signed  such  petition,  the  full 
costs  and  expenses  which  such  party  or  parties  shall  have  incurred  in 
opposing  the  same,  such  costs  and  expenses  to  be  ascertained  in  the  man- 
ner hereinafter  directed."  Sect.  60.  enacts  that  on  application  to  the 
Speaker,  within  three  months  after  the  determination  of  the  merits  of  such 
petition,  by  the  petitioner  or  other  party,  for  ascertaining  the  costs  of  pro- 
secuting or  opposing  any  petition  presented  under  this  act,  the  Speaker 

shall 
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1835e       unless  it  sees  that  the  provisions  of  the  statute  have 


been  complied  with.    The  certificate  is  wrong  both  in 


ament  (a),  there  is  no  power  to  appoint  a  committee, 


shall  direct  the  same  to  be  taxed  by  two  persons,  of  whom  the  clerk  or 
one  of  the  clerks  assistant  of  the  House  shall  be  one,  and  one  of  other 
officers  mentioned  in  this  clause,  shall  be  the  other :  "  and  the  persons  so 
authorised  and  directed  to  tax  such  costs,  expenses,  and  fees  shall  and 
they  are  hereby  required  to  examine  the  same,  and  to  report  the  amount 
thereof,  together  with  the  name  of  the  party  liable  to  pay  the  same,  to  the 
Speaker  of  the  said  House,  who  shall,  upon  application  made  to  him,  de- 
liver to  the  party  or  parties  a  certificate,  signed  by  himself,  expressing  the 
amount  of  the  costs,  expenses,  and  fees  allowed  in  such  report,  together 
with  the  name  of  the  party  liable  to  pay  the  same;"  —  "  and  such  certi- 
ficate so  signed  by  the  Speaker  shall  be  conclusive  evidence  of  the  amount 
of  such  demands,  in  all  cases  and  for  all  purposes  whatsoever ;  and  the 
witness,  officer,  or  party  claiming  under  the  same  shall,  upon  payment 
thereof,  give  a  receipt  at  the  foot  of  such  certificate,  which  shall  be  a  suffi- 
cient discharge  for  the  same." 

Sect.  63.  enacts,  "  That  it  shall  and  may  be  lawful  for  the  party  or 
parties  entitled  to  such  costs  and  expenses,  or  for  his,  her,  or  their  execu- 
tors or  administrators,  to  demand  the  whole  amount  thereof,  so  certified 
as  above,  from  any  one  or  more  of  the  persons  respectively  who  are 
hereinbefore  made  liable  to  the  payment  thereof  in  the  several  cases 
hereinbefore  mentioned,  and  in  case  of  nonpayment  thereof  to  recover 
the  same  by  action  of  debt  in  any  of  his  Majesty's  courts  of  record  at 
Westminster,  in  which  action  it  shall  be  sufficient  for  the  plaintiff  or  plain- 
tiffs to  declare  that  the  defendant  or  defendants  is  or  are  indebted  to  him 
or  them  in  the  sum  to  which  the  costs  and  expenses,  ascertained  in  man- 
ner aforesaid,  shall  amount,  by  virtue  of  this  act ;  and  the  certificate  of 
such  amount,  so  signed  as  aforesaid  by  the  Speaker,  shall  have  the  force 
and  effect  of  a  warrant  to  confess  judgment ;  and  the  court  in  which  such 
action  shall  be  commenced  shall,  upon  motion,  and  on  the  production  of 
such  certificate,  enter  up  judgment  in  favour  of  the  plaintiff  or  plaintiflfs 
named  in  such  certificate,  for  the  sum  specified  therein  to  be  due  from 
the  defendant  or  defendants  in  such  action,  in  like  manner  as  if  the  said 
defendant  or  defendants  had  signed  a  warrant  to  confess  judgment  in  the 
said  action  to  that  amount." 

(a)  Sect.  2.  directs  that  whenever  a  petition  complaining  of  an  undue 
election  or  return,  &c.,  shall  be  presented  to  the  House  within  the  proper 
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and,  consequently,  there  can  be  no  regular  certificate  1835. 
for  costs.    It  is  clear,  from  the  several  sections  relating     ^  ' 

Bruyeres 

to  this  subject,  that  the  committee  cannot  be  formed  against 

Halcomb* 

unless  the  petitioner,  his  counsel  or  agent,  attend.  By 
sect.  18.  the  parties  are  required  to  be  present  at  the 
bar  when  the  ballot  is  taken.  By  sect.  30.,  as  soon  as 
thirty-three  members  have  been  chosen  by  lot,  the 
petitioner  and  sitting  member,  their  counsel  or  agents^  > 
are  to  withdraw :  and,  each  party  being  furnished  with  a 
list  of  the  thirty-three,  they  are  alternately  to  strike  off 
names  till  the  number  is  reduced  to  eleven,  which  eleven 


time,  a  day  and  hour  shall  be  appointed  by  the  House  for  taking  the  same 
into  consideration,  and  notice  given  by  the  Speaker  to  the  petitioners  and 
sitting  members,  &c.  By  sect.  3.,  the  House  may  alter  the  day  and  hour, 
giving  notice  to  the  parties  ;  and  if  vt^ithin  one  hour  after  the  time  fixed 
in  the  manner  hereinafter  directed  for  calling  in  the  respective  parties, 
their  counsel  or  agents,  for  the  purpose  of  proceeding  to  the  appointment 
of  a  select  committee,  the  petitioner  or  petitioners,  or  some  one  or  more 
of  them  who  shall  have  signed  any  such  petition,  shall  not  appear,  by 
himself  or  themselves,  or  by  his  or  their  counsel  or  agents,  the  order  for 
taking  such  petition  into  consideration  shall  thereupon  be  discharged,  and 
such  petition  shall  not  be  any  further  proceeded  upon." 

Sect.  5.  enacts,  "  That  no  proceeding  shall  be  had  upon  any  such  peti- 
tion, unless  the  person  or  persons  subscribing  the  same,  or  some  one  or 
more  of  them,  shall,  within  fourteen  days  after  the  same  shall  have  been 
presented  to  the  House,  or  within  such  further  time  as  shall  be  limited  by 
the  House,  personally  enter  into  a  recognizance  to  our  Sovereign  Lord 
the  King,  according  to  the  form  hereunto  annexed,  in  the  sum  of  1000/., 
with  two  sufficient  sureties  in  the  sum  of  500/.  each,  or  four  sufficient 
sureties  in  the  sum  of  250/.  each,  for  the  payment  of  all  costs,  expenses, 
and  fees  which  shall  become  due  to  any  witness  summoned  in  behalf  of 
the  person  or  persons  so  subscribing  such  petition,  or  to  any  clerk  or 
officer  of  the  House,  upon  the  trial  of  such  petition,  or  to  any  party  who 
shall  appear  before  the  House,  or  any  committee  of  the  House,  in  oppo- 
sition to  such  petition,  in  case  such  person  or  persons  shall  fail  to  appear 
before  the  House  at  such  time  or  times  as  shall  be  fixed  by  the  House  for 
taking  such  petition  into  consideration ;  or  in  case  such  petition  shall  be 
withdrawn  by  the  permission  of  the  House ;  or  in  case  such  committee 
shall  report  to  the  House,  that  such  petition  appears  to  them  to  be  frivo- 
lous or  vexatious." 

are 
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1835.      are  then  to  be  sworn,  and  shall  be  deemed  and  taken 
to  be  a  select  committee  legally  appointed  to  try  the 
against       merits  of  the  return  or  election,  from  the  time  of  their 

HaLCOMB.  1.1 

having  been  sworn.  In  the  present  case  that  pro- 
ceeding could  not  be  gone  through ;  the  petitioner  did 
not  attend  or  withdraw,  receive  a  list,  or  strike  off  any 
names.  Sect.  33.  also  shews  that  the  presence  of  the 
parties  is  contemplated.  Sect.  34-.  prescribes  a  mode 
of  proceeding  where  the  party  opposing  the  petition 
does  not  appear,  but  not  in  the  absence  of  the  peti- 
tioner. By  sect.  40.,  every  such  select  committee  (that 
is,  appointed  as  before  required)  shall  try  the  merits  of 
the  return  or  election,  and  report  to  the  House,  and  a 
provision  is  made  in  case  of  no  person  appearing  to 
oppose  the  petition,  but  none  in  case  of  default  by  the 
petitioner.  Then,  as  to  costs,  sects.  57.  and  58.  give 
them  to  the  respective  parties  in  case  of  the  petition  or 
opposition  being  reported  frivolous  and  vexatious ;  and 
sect.  59.  gives  costs  to  the  petitioner  where  no  person 
appears  in  opposition,  and  the  election  or  return,  or 
other  proceeding  petitioned  against,  is  reported  to  have 
been  vexatious  or  corrupt :  but  there  is  no  correspond- 
ing provision  in  case  of  the  petitioner's  non-appearance. 
For  ascertaining  the  costs,  sect.  60.  introduces  a  new 
regulation.  Two  officers  are  appointed  to  examine  the 
costs,  and  to  report  the  amount,  with  the  name  of  the 
party  liable,  to  the  Speaker,  who  is,  upon  application 
made,  to  give  a  certificate  expressing  such  amount  and 
name  to  the  parties.  His  certificate,  however,  ought  to 
be  merely  the  echo  of  the  report  made  by  the  officers  ;  he 
has  no  authority  of  himself  to  say  who  shall  be  liable. 
The  act  says  that  his  certificate  "  shall  be  conclusive  evi- 
dence of  the  amount  of  such  demands,  in  all  cases  and  for 

all 
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all  purposes  whatsoever:  "  but  that  can  only  be  applied  1835. 
to  cases  provided  for  by  the  act;  not,  therefore,  where 

Bruyeres 

the  committee  has  been  formed  in  a  manner  not  contem-  against 
plated  by  the  statute.    In  such  a  case  this  Court  cannot 
act  upon  the  certificate  as  upon  a  warrant  to  confess 
judgment,  according  to  sect.  63.    And  it  is  to  be  ob- 
served that  sect.  60.  makes  the  certificate  conclusive  as 
to  the  amount  only,  not  as  to  the  person  liable.  The 
case  of  a  petitioner  not  appearing  is  provided  for  by 
sect.  3.,  which  directs  that  if,  within  one  hour  after  the 
time  fixed  for  calling  in  the  parties  to  proceed  to  the 
appointment  of  a  select  committee,  the  petitioner  shall 
not  appear  by  himself,  his  counsel  or  agent,  the  order  for 
considering  such  petition  shall  be  discharged.    And  the 
costs  of  the  opposing  party  up  to  that  time  are  provided 
for  by  sect.  5.,  which  directs  that  no  proceeding  shall  be 
had  upon  such  petition,  unless  the  petitioner  shall,  with- 
in the  time  there  mentioned,  enter  into  a  recognizance 
with  sureties,  for  payment  of  all  costs  which  shall  be- 
come due  to  the  opposing  party,  in  the  case,  among 
others,  of  his  non-appearance  at  the  time  fixed  for  con- 
sidering the  petition. 

It  will  be  contended  that,  although  the  House  may 
have  proceeded  in  a  manner  contrary  to  the  act,  the 
Speaker's  certificate  is  concUisive,  and  that  to  contest  it 
would  be  an  interference  with  the  privileges  of  the 
House.  Such  an  argument  cannot  be  available  where 
this  Court  is  asked  to  lend  its  own  process  for  the 
purpose  of  making  the  certificate  effectual :  the  question 
being,  not  whether  the  Court  shall  oppose  the  House  of 
Commons  in  the  exercise  of  their  privileges,  but  whether 
it  shall  itself  proceed  to  enforce  a  demand  not  sanctioned 

by 
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1835.       by  law.    The  act  says,  that  the  certificate  shall  have 
'      the  effect  of  a  warrant  to  confess  judgment ;  but  it  must 

Bruyeres 

against       mean  a  certificate  regularly  granted ;  if  a  certificate 

Halcomb. 

were  given  when  there  had  been  no  committee  ap- 
pointed, no  ballot,  or  no  petition,  it  cannot  be  contended 
that  this  Court  should  overlook  the  defect.  The  certificate 
is  open  to  any  objections  that  might  be  made  to  a  warrant 
of  attorney.     And  if  the  Court  were  precluded  from 
questioning  the  certificate,  it  would  be  only  as  to  the 
amount.    In  Strachey  v.  Turley  (a),  upon  a  special  case, 
this  Court  took  notice  that  the  Speaker's  certificate  was 
not  conformable  to  the  act  28  G.  3.  c.  52.,  although  by 
that  statute,  sect.  23.,  it  was  declared  that  the  Speaker's 
certificate  of  the  amount  of  costs  (with  an  examined 
copy  of  the  entries  in  the  journals  of  the  resolutions  of 
the  select  committee)  should  be    "  deemed  full  and 
sufficient  evidence  in  support  of  such  action."  And 
upon  a  case  stated  in  a  second  action  [b),  on  a  new 
certificate  by  the  Speaker  of  a  subsequent  parliament, 
the  Court  inquired  into  the  validity  of  that  certificate, 
and  held  it  to  be  good.    The  function  of  the  Speaker  in 
granting  it,  was  there  considered  to  be  ministerial  only. 
In  Magrave  v.  White  [c)  the  Speaker's  authority  to  cer- 
tify for  costs  in  a  particular  case  was  discussed,  and  pro- 
nounced upon  by  the  Court.    In  Ex  parte  Williams  {d), 
where  a  petition  was  declared  frivolous  and  vexatious, 
and  the  petitioners  did  not  attend  to  hear  the  decision, 
the  Speaker  certified  the  recognizances  into  the  Court 
of  Exchequer,  under  stat.  28  G.  3.  c.52,  s.  9.;  and  that 
Court  considered  itself  authorized,  upon  hearing  the 

(a)  7  East,  507.  (6)  Strachey  v.  Turley,  11  East,  194. 

(c)  8  ^.  <!(■  C.  4 1 2,  (rf)  8  Price,  3. 

case, 
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c^se,  to  vacate  the  recognizances,  although  the  statute  1835. 
declared  that  the  certificate  should  be  conclusive  evi- 

Bruyeres 

dence  of  the  default.    [Patteson  J.  It  is  not  stated  there  agaiiist 
that  the  Speaker  certified  the  recognizances  to  have  been 
broken]. 

But,  further,  it  is  an  objection  in  form,  that  the 
Speaker  does  not  certify  that  the  two  officers,  appointed 
under  the  act,  have  adjudged  as  to  the  liability  of  any 
party  to  costs.  Such  an  adjudication  is  necessary  be- 
fore the  certificate  can  issue.  \_Patteson  J.  The  want  of 
it  would  be  a  defect  in  substance.  Lord  Denman  C.  J. 
Must  not  we  presume  every  thing  to  have  been  done 
that  was  necessary  to  authorize  the  certificate?]  It 
does  recite  an  adjudication  upon  the  amount  of  costs  ; 
the  want  of  such  recital  as  to  the  party  is  prim^  facie 
proof  that  no  adjudication  was  made  on  that  head. 

Z).  Pollock,  contra.  As  to  the  first  point,  the  stat. 
9  G.  4.  c.  22.  s.  63.  directs  expressly,  that  on  motion, 
and  on  the  production  of  such  certificate  (that  is,  a  cer- 
tificate of  the  amount  of  costs,  signed  by  the  Speaker,  as 
before  directed),  the  Court  shall  enter  up  judgment  for 
the  sum  therein  specified.  Those  words  do  not  leave 
the  Court  at  liberty  to  enquire  into  the  grounds  of  the 
certificate.  Where  the  effect  of  the  certificate  has  been 
made  a  matter  of  discussion  in  this  Court,  the  objection 
has  been  raised  by  the  instrument  itself.  In  Strackey  v. 
Turley  {a)  the  Speaker  had  made  a  certificate  of  joint 
costs,  which  the  stat.  28  G.  3.  c.  52.  did  not  allow  to  be 
done.  In  Magrave  v.  White  [b)  the  question  discussed 
was  raised  by  the  statement  of  the  certificate,  that  the 
witness  was  summoned  for  the  sitting  member ;  and,  on 

{a)  7  East,  507.  (6)  8  J?.  ^  C.  412.  . 
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1835.  all  other  points,  the  certificate  was  deemed  conclusive. 
~      '      In  Ex  parte  Williams  {a)  it  is  stated  that  the  recog- 

Bruyeres 

against  nizanccs  were  certified  into  the  Exchequer  upon  a 
report,  which  shewed  a  specific  reason  for  their  being 
estreated:  by  stat.  28  G.  3.  c.  52,  5.9.,  recognizances 
certified  into  the  Exchequer  as  there  directed  were  to 
have  the  same  effect  as  if  estreated  from  a  court  of  law  : 
and  the  question  was,  whether  the  general  jurisdiction 
of  the  Court  to  discharge  recognizances,  under  stat. 
33/;/.  8.  c.  39.,  was  taken  away  by  stat.  28  G.  3.  c,  52., 
or  53  G.  3.  c.  71.  The  Court  held  that  it  was  not, 
and,  upon  grounds  shewn  by  affidavit,  they  vacated 
the  recognizances.  But  this  Court  is  told  by  the  stat. 
9  G.  4.  that,  in  the  case  there  pointed  out,  it  shall  enter 
up  judgment  as  if  the  defendant  had  signed  a  warrant  of 
attorney.  [Coleridge  ^.  Then  are  not  we  in  the  same 
situation  as  to  entering  up  the  judgment,  as  the  Court 
of  Exchequer  is  with  respect  to  estreating  the  recog- 
nizances?] This  Court  is  directed  to  enter  up  the 
judgment;  the  words  "in  like  manner"  refer  only 
to  the  mode  of  doing  it.  The  observations  as  to 
the  improper  appointment  of  the  committee  can,  at  all 
events,  apply  only  to  the  subsequent  costs;  but,  by 
•  sect.  5.  of  the  act,  it  is  clear  that  the  petitioner  is  also 
subject  to  the  costs  up  to  the  time  of  his  making  default, 
and  it  does  not  appear  that  the  costs  taxed  in  this  case 
were  not  such.  Upon  the  Speaker's  certificate,  it  is  to 
be  taken  that  the  proper  costs  were  taxed.  \_Patteson  J. 
The  taxation  of  costs  under  sect.  60.  is  to  take  place  on 
application  "  within  three  months  after  the  determin- 
ation of  the.  merits  of  such  petition."]  In  this  case 
there  has  been,  at  all  events,  a  committee  in  fact  ap- 

(«)  8  Price,  3. 
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pointed,  and  the  petition  has  been  gone  into.  The  costs 
ought  to  be  given.  [Lord  Denman  C.  J.  There  was  no 
appointment  of  a  committee  under  the  act.  Patteson  J. 
No  committee  ought  to  have  been  appointed.  And  the 
prior  expenses  would  be  covered  by  the  recognizance.] 
The  petition  must  be  taken  to  have  been  determined  upon 
the  merits,  within  the  meaning  of  the  act ;  the  abandon- 
ment of  the  petition  was  a  giving  up  of  the  merits. 

As  to  the  second  point,  sect.  60.  requires  the  Speaker 
to  give  a  certificate  expressing  the  amount  of  costs 
*  allowed  in  the  report  of  the  taxing  officers,  "  together 
with  the  name  of  the  party  liable  to  pay,"  but,  as  to  the 
name,  it  does  not  require  him  to  make  any  reference 
to  the  report ;  and  the  Court  will  not  presume,  from  the 
absence  of  such  statement,  that  the  Speaker  violated  his 
duty  by  certifying  the  name  of  a  party  not  found  liable 
by  the  officers. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.,  in  this  term  {June  15th),  deli- 
vered the  judgment  of  the  Court  as  follows.  This  w^as 
an  action  of  debt,  founded  on  the  sixty-third  section  of 
stat.  9  G.  4.  c.  22.,  "  To  consolidate  and  amend  the 
laws  relating  to  the  trial  of  controverted  elections  or 
returns  of  members  to  serve  in  parliament."  That 
section  enacts,  —  (His  Lordship  here  read  the  section.) 
The  Speaker's  certificate  was  produced,  finding  a  cer- 
tain amount  of  costs,  and  that  the  defendant  was  liable 
to  pay  them  to  the  plaintiffi  Some  objections  were 
made  to  the  form  of  it,  which  we  need  not  consider,  as 
our  judgment  proceeds  upon  other  grounds,  and  we 
assume,  for  the  purpose  of  this  argument,  that  the  cer- 
tificate was  correct  in  its  form  within  the  sixtieth  sec- 
D  d  2  tion, 
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1835.      tion,  which  further  enacts,  that  the  Speaker's  certificate 
shall  be  conclusive  evidence  of  the  amount  of  such 

Bruyeres 

against       demands  in  all  cases  and  for  all  purposes  whatsoever. 

The  enactment  by  which  the  certificate  is  made 
available  for  rendering  a  party  liable  to  costs,  is  the 
fifty-seventh  section,  providing,  that  whenever  any 
committee,  appointed  to  consider  the  merits  of  any 
petition  complaining  of  an  undue  election,  shall  report 
to  the  house  that  the  same  petition  appeared  to  them 
to  be  frivolous  or  vexatious,  the  party  opposing  such 
petition  shall  recover  from  any  who  signed  it  the  full 
costs  of  opposing  it,  to  be  ascertained  in  manner  therein- 
after directed.  For  the  amount  of  costs  thus  ascer- 
tained the  plaintiff  obtained  a  rule  to  shew  cause  why 
judgment  should  not  be  entered  up ;  against  which 
cause  was  shewn  upon  affidavits,  from  which  it  plainly 
appeared  that  the  committee  itself  was  not  legally  formed 
within  the  statute.  For  the  third  section  expressly  en- 
acts:—(His  Lordship  here  read  the  enactment.)  Now 
the  affidavits  clearly  shew  that  no  petitioner  did  appear 
either  in  person  or  by  deputy,  within  one  hour  of  the 
time  specified,  or  indeed  at  any  time.  The  statute, 
therefore,  expressly  required  that  the  order  should  be 
discharged,  and  the  petition  no  further  proceeded  upon. 

The  same  affidavits,  however,  state  that  a  committee 
was,  in  fact,  appointed;  but  it  could  not  be  reduced 
from  thirty-three  to  eleven,  as  the  act  requires,  in  the 
manner  directed  by  the  thirtieth  section,  for  that  assumes 
the  presence  of  some  person  acting  for  a  petitioner,  who 
is  to  strike  off  names  alternately  with  other  parties. 
The  committee,  however,  were  sworn,  met,  appointed  a 
day  for  trying  the  merits,  and  on  that  day  voted  the 
defendant's  petition   frivolous   and  vexatious,  in  his 

absence, 
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absence,  and  without  the  presence  of  any  person  autho-  1835. 
rized  by  him. 

*'  X5RUYERES 

It  was  objected  at  the  bar  that  none  of  the  courts  in  against 

Halcomb. 

Westminster  Hall  are  at  liberty  to  enquire  into  the 
legality  of  proceedings  by  the  House  of  Commons,  nor 
can  do  so  consistently  with  the  respect  due  to  the  privi- 
leges of  that  body.  It  is  unnecessary  to  enter  upon 
that  general  question  in  the  present  case,  for  in  this 
instance,  at  least,  we  are  bound  to  institute  the  enquiry, 
as  our  assistance  is  prayed,  to  give  effect  to  the  Speaker's 
certificate ;  and  we  should  be  unwarranted  in  issuing 
our  process  to  that  end,  unless  we  saw  that  his  certifi- 
cate was  founded  on  a  proceeding  legal  by  the  act  of 
parliament,  and  in  compliance  with  those  general  prin- 
ciples of  justice  which  are  binding  on  all  jurisdictions. 
The  certificate  by  itself  possesses  no  authority  to  issue 
process ;  recourse  must  be  had  to  the  act  for  that  pur- 
pose ;  and  obviously  that  can  only  be  in  cases  where  the 
act  applies.  If  this  were  otherwise,  the  Speaker's  cer- 
tificate that  A.  owed  B.  a  sum  of  money,  without  more, 
would  authorize,  nay,  compel,  the  Court  to  issue  exe- 
cution against  B.,  to  seize  his  goods,  and  throw  him 
into  prison. 

But  the  Speaker's  certificate  here  produced  plainly 
refers  to  the  sixtieth  section  of  the  statute,  for  it  recites 
a  report  of  examiners  appointed  under  its  provisions, 
and  by  them  empowered  to  tax  the  costs  of  prosecuting 
or  opposing  any  petition  presented  under  the  provi- 
sions of  that  act.  But  these  costs  become  due  by  the 
fifty-seventh  section,  already  cited,  the  words  of  which, 
it  is  true,  apply  to  "  any  committee  appointed  to  try 
the  merits,"  but  we  think  they  must  be  confined 
to  committees  dull/  appointed  under  the  act,  and  pos- 
D  d  3  sessing 
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■  does  not,  by  virtue  of  this  act,  lose  its  power  to  appoint 

Bruyeres 

against  an  unswom  committee  to  try  the  merits  of  an  election, 
by  the  examination  of  witnesses  not  upon  oath :  many 
cases  may  be  supposed  in  which  this  ought  to  be  done : 
but,  though  the  decision  of  such  a  committee  should  be 
that  a  petition  was  frivolous  and  vexatious,  it  is  clear 
that  the  liability  to  pay  costs  would  not  ensue,  nor,  if 
they  should  be  awarded,  could  payment  be  enforced  in 
a  court  of  law. 

The  thirtieth  section  has  also  been  supposed  to  give 
validity  to  any  committee  de  facto  appointed,  and  super- 
sede all  enquiry  into  the  process  actually  pursued  in 
appointing  it.  The  words  are,  "  the  said  eleven  mem- 
bers shall  be  sworn  at  the  table  well  and  truly  to  try 
the  matter  of  the  petition  referred  to  them,  and  a  true 
judgment  to  give  according  to  the  evidence,  and  shall 
be  deemed  and  taken  to  be  a  select  committee  legally 
appointed  to  try  and  determine  the  merits  of  the  return 
or  election  appointed  by  the  house  to  be  by  them  taken 
into  consideration,  from  and  after  the  time  of  any  such 
select  committee  having  been  sworn  at  the  table."  And 
these  words  may  possibly  have  been  introduced  with  the 
intention  of  dispensing  with  the  necessity  of  proof  of 
the  facts  which  must  concur  to  give  a  committee  juris- 
diction, though  they  are  not  very  well  selected  for  the 
purpose.  But  they  do  not  exclude  proof  that  the  pre- 
liminary facts  never  took  place,  nor  prevent  the  con- 
sequence that  the  jurisdiction  never  was  created.  The 
proof  in  the  present  instance  is,  that  the  committee  was 
appointed  in  such  a  state  of  things  that  the  statute 
positively  required  that  it  should  not  be  appointed;  it 
therefore  had  no  power  over  the  petitioner ;  their  report 

that 
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that  his  petition  was  frivolous  and  vexatious  they  had  1835. 
no  riffht  under  the  statute  to  make :  the  Speaker  could 

"  ^  ^  Bruyeres 

not  lawfully  put  the  examiners  in  motion  to  tax  the  against 

.  1      •     1  Halcomb. 

costs :  their  report  was  an  unauthorized  statement  of  an 
immaterial  fact,  and  the  Speaker's  certificate  of  its  being 
made  could  give  it  no  authority. 

The  party  in  this  case  is  not  without  a  remedy  for  his 
costs  under  the  fifth  section,  (if  he  brings  himself  within 
the  third  section),  on  the  recognizances  thereby  required : 
but  it  follows,  in  our  opinion,  from  the  previous  exam-  * 
ination,  that,  as  the  Speakers  certificate,  to  which  the 
act  assigns  the  effect  of  a  warrant  of  attorney,  must  be 
one  founded  on  the  report  of  a  committee  appointed  in 
conformity  with  the  act,  and,  as  this  committee  has 
not  been  so  appointed,  the  rule  for  entering  judgment 
in  this  case  must  be  discharged. 

Rule  discharged  (a). 

(ct)  See  Ransonv.  Dundtis  und  ICelly,  in  C.  B,  Trin.  T.  1836. 
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Harrison  against  Douglas. 

JN  Trinity  term  1834.  {May  23d)  {a\  Cresswell  and 
W.  H.  Watson  shewed  cause  against  a  rule  obtained 
in  this  case  by  Holt  in  Michaelmas  term  1833,  and  Sir 
James  Scarlett^  Holt,  Alexander,  and  Tomlinson,  argued 
in  support  of  it.  The  Court  having  taken  time  to  con- 
sider, judgment  was  delivered  in  this  term,  June  16th. 
The  judgment  will  be  found  to  contain  all  the  material 
facts,  and  the  points  argued  and  decided  upon. 

Lord  Denman  C.  J.  This  was  an  action  on  a  policy 
of  insurance  on  the  plaintiff's  ship,  which  was  tried  be- 
fore my  brother  Bolla7id  at  Durham,  at  the  Summer 
assizes  of  1833. 

time  to  time  seem  proper;  that  vessels  should  have  a  certain  specified  quantity  of  rope  or 
chain  cable  according  to  their  several  burthens,  "  and  all  chain  cables  to  be  properly  tested ; " 
ships  to  be  subject  to  survey  by  the  committee  or  their  inspector  at  specified  times :  and, 
in  case  of  non-compliance  with  orders  to  repair,  made  by  the  committee  or  the  inspector, 
the  parties  neglecting  to  be  uninsured. 

An  action  was  brought  on  the  policy,  and  for  money  had  and  received  and  on  an  ac- 
count stated :  and  money  was  paid  into  Court  on  two  counts,  one  of  whi  ch  v/as  on  the 
policy,  averring  generally  a  performance  by  the  plaintiff  of  all  things  in  the  policy  con- 
tained to  be  performed  on  his  part,  and  a  compliance  with  all  the  condition  s,  &c.  thereby 
referred  to,  and  thereto  subjoined.  Held, 

1.  That  the  testing  of  the  chain  cable  was  not  by  itself  a  condition  precedent,  but  only 
a  direction  to  the  committee. 

2.  That,  if  it  had  been  a  condition  precedent,  the  non-performance  was  in  the  nature 
of  unseaworthiness,  and  was  a  question  for  the  jury;  and  that  the  payment  of  money  into 
Court  waived  any  objection  as  to  the  non-performance. 

The  policy  declared  that  certain  rules  should  be  deemed  a  component  part  of  the  policy. 
By  one  of  the  rules,  the  assured  was  not  entitled  to  be  paid,  in  case  of  a  loss,  till  a  period 
which  was  made  contingent  upon  certain  events.  The  evidence  shewed  that  this  period 
had  not  arrived  before  the  action  was  brought ;  but  left  it  uncertain  whether  the  whole 
payment  was  to  be  made  at  once,  or  by  instalments.  Held, 

3.  That  the  payment  of  money  into  Court  admitted  that  something  was  due  to  the 
plaintiff  on  the  policy  at  the  time  of  the  action  brought,  and  was  so  far  a  waiver  of  the  ob- 
jection that  the  action  was  brought  too  soon.  And, 

4.  That  it  lay  on  the  defendant  to  prove  that  a  part  of  the  sum  recoverable  on  the  loss 
could  be  claimable  by  the  plaintiff,  without  the  whole  being  due  ;  and  that,  therefore,  in 
the  absence  of  such  proof,  the  objection  was  waived  as  to  the  whole  sum. 


A  policy  of  as- 
surance on  a 
ship,  contained, 
at  the  foot  of 
it,  a  condition 
(among  others) 
that  all  ships 
were  to  be  in- 
spected and  ap- 
proved of  by  a 
majority  of  the 
committee  of 
the  insurers  be- 
fore admission ; 
that  all  ships 
should  be  well 
found,  &c.  and 
otherwise  in  a 
seaworthy  state, 
as  to  the  com- 
mittee or  their 
inspector 
should  from 


(a)  Before  Lord  Denman  C.  J.,  Littledale,  Taunton,  and  Williams  Js. 
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The  policy  was  not  a  common  marine  policy;  but  it  1835. 
was  one  on  which  the  plaintiff,  the  defendant,  and  a  ' 

^  Harrison 

ereat  many  other  persons,  were  mutual  insurers  on  against 
^  .  .  Douglas. 

their  respective  ships  for  the  period  of  one  year.  This 

policy  contained  several  rules  and  stipulations  which  do 
not  exist  in  the  common  marine  policies.  In  the  body 
of  the  policies  there  is  the  following  clause  :  -—  "  And 
we,  the  subscribers  hereunto,  do  hereby  elect,  nomi- 
nate, and  appoint,  Messrs.  John  Bell,  William  Adamson, 
Thomas  Douglas,  Thomas  Brown  the  younger,  William 
Ord,  George  Harrison  and  John  Brown,  to  be  a  com- 
mittee and  general  referees  between  and  amongst  all 
and  every  of  us  the  said  subscribers,  in  all  and  every 
matter  and  thing  relating  to  our  respective  assurances 
hereby  made;  and  any  three  of  the  committee  or  referees 
for  the  time  being  are  hereby  authorized  to  adjust, 
settle,  and  determine  all  controversies  and  disputes,  and 
all  accounts,  demands,  and  transactions  whatsoever,  by 
and  between  all  or  any  of  us  the  said  subscribers  to  this 
policy,  touching  and  concerning  all  and  every  or  any  of 
the  insurances  hereby  made,  or  other  matter  or  thing 
relating  to  or  concerning  the  same,  or  this  policy ;  and 
the  determination  or  determinations  from  time  to  time  to 
be  made  and  signed  by  any  three  of  the  committee  or 
referees  for  the  time  being,  according  to  the  terms  of 
this  policy,  and  the  warranties,  rules,  terms,  and  con- 
ditions hereto  subjoined  {which  are  deemed  a  component 
part  of  this  policy)  shall  be,  and  is  and  are  hereby 
agreed  and  declared  to  be  final  and  conclusive  to  the 
several  subscribers  hereunto  respectively,  and  their  re- 
spective heirs,  executors,  administrators,  and  assigns, 
who  are  hereby  declared  to  be  bound  thereby.  And  it 
is  mutually  agreed  that,  in  case  any  of  the  said  com- 
mittee 
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1835.  mittee  or  referees  shall  die,  or  become  incapacitated,  or 
refuse  or  decline  to  act,  before  the  expiration  of  the 

Harrison 

against  said  twelve  calendar  months,  then  and  in  such  case  and 
so  often  as  the  same  shall  happen,  it  shall  be  lawful  to 
and  for  the  surviving  or  continuing  committee,  by  writing 
under  their  hands,  to  choose  and  appoint  any  other  or 
others  of  us  to  su{)ply  the  vacancy  or  vacancies  to  be 
occasioned  as  aforesaid,  and,  after  such  said  appoint- 
ment, the  person  or  persons  so  to  be  chosen  shall  be 
vested  with  the  same  powers  and  authorities  in  every 
respect  as  are  hereby  given  to  or  vested  in  the  com- 
mittee or  general  referees  herein  above  named ;  and  all 
acts  or  orders  to  be  made  or  signed  by  such  of  us  as 
shall  or  may  be  chosen  and  appointed  in  manner  afore- 
said shall  have  the  same  force  and  effect  as  if  the  same 
had  been  made  by  the  said  committee  or  general  re- 
ferees herein  above  named." 

At  the  foot  of  the  policy  there  was  a  heading  of  Ex- 
ceptions, Warranties,  Rules,  Terms,  Conditions,  and 
Agreements  referred  to  and  subjoined ;  and,  amongst 
them, 

1.  "  All  ships  to  be  inspected  and  approved  of  by  a 
majority  of  the  committee  before  admission;  and  no 
ship  registered  at  any  other  port  than  Sunderland  shall 
be  admitted  for  a  larger  sum  than  the  interest  of  the 
owner  resident  at  the  port  of  Sunderland,  All  ships 
hereby  insured  to  be  well  found  and  fitted  out  with  all 
necessary  tackle  and  materials,  and  otherwise  in  a  sea- 
worthy state,  as  to  the  committee  or  their  inspector  shall 
from  time  to  time  seem  proper.  Vessels  not  exceeding 
twelve  keels  in  burthen  to  have  one  hundred  and  eighty 
fathoms  of  rope  cable,  or  one  hundred  and  sixty  fathoms 
of  chain ;  and,  if  above  that  burthen,  two  hundred  fa- 
thoms 
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thorns  of  rope  cable,  or  one  hundred  and  eighty  fathoms  1835. 
of  chain  :  and  all  chain  cables  to  be  properly  tested,  and  ' 

Harrison 

the  windlasses  of  such  ships  as  shall  have  chain  cables  to  against 

Douglas. 

be  properly  secured  ;  all  ships  to  be  subject  to  survey  by 
two  or  more  of  the  committee  and  the  surveyor  in  the 
autumn  of  the  present  year,  and  at  such  other  times  as 
the  committee  shall  think  proper.  And  subscribers 
neglecting  to  get  such  repairs  done  to,  and  stores  and 
materials  for,  their  respective  ships,  as  shall  from  time 
to  time  be  ordered  by  the  committee  or  their  inspector, 
after  notice  for  that  purpose  from  the  secretary,  to  be 
uninsured  until  the  same  shall  be  got  or  done,  although 
subscriber,  in  the  interim,  liable  to  other  losses." 

25.  "  A  proportion  not  exceeding  ll,  5s.  per  cent,  of 
the  total  and  partial  losses  (except  salvages  as  herein- 
after named)  shall  be  called  for  upon  the  subscribers 
liable  to  the  same  at  every  forty  days,  and  for  which 
receipts  shall  be  prepared  by  the  secretary  and  given  to 
the  several  sufferers  to  receive  their  proportion  of  the 
same ;  and  salvages  for  money  paid  for  getting  any  ship 
off  a  strand,  or  for  assisting  any  ship  in  distress,  shall 
be  paid  ten  days  after  settled  by  the  committee,  if  the 
same  shall  amount  to  100/.  And  where  two  or  more 
averages  or  losses  shall  be  put  together  in  one  receipt^ 
for  greater  ease  in  collecting  the  same  of  subscribersj 
and  any  subscriber  having  to  pay  the  same  shall  fail, 
or  of  whom  payment  cannot  be  obtained,  in  such  case 
the  several  sufferers  whose  averages  or  losses  shall  have 
been  so  put  together,  shall  pay  back  to  the  holder  of 
such  receipt  their  several  proportions  or  sums  which 
shall  have  been  included  in  any  such  receipt,  provided 
such  receipt  shall  be  returned  to  the  secretary  within 
ten  days  after  the  same  shall  become  due ;  but,  if  kept 

longer 
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1835.  longer  by  the  holder,  he  to  take  the  risk  of  the  whole 
amount  of  such  receipt  upon  himself.    Any  subscriber 

Harrison 

against  not  paying  to  the  secretary,  on  demand,  his  proportion 
of  any  receipt  to  be  returned  as  aforesaid,  to  be  unin- 
sured until  the  same  be  paid,  although  he  shall,  in  the 
interim,  be  liable  to  other  losses." 

The  first  count  of  the  declaration  contains  allegations 
adapted  to  the  particular  stipulations  of  the  policy, 
and,  amongst  others,  that  she  was  provided  with  such 
cables  as  the  rules  in  the  policy  require;  it  states  a  total 
loss  by  the  perils  of  the  sea ;  that  the  plaintiff  revoked 
the  power  and  authority  of  the  committee;  and  that  the 
proportion  of  the  loss  which  the  defendant  was  liable 
to  pay  amounted  to  4?/.  135.  9d, 

The  second  count  is  a  more  general  one  («) ;  it  does 
not  contain  any  allegation  that  the  plaintiff  revoked  the 
power  and  authority  of  the  committee ;  and  it  claims  a 
nominal  sum  of  20/.,  as  the  defendant's  proportion  of 
the  loss  which  he  was  liable  to  pay.  The  third  count 
was  for  money  had  and  received,  and  on  an  account 
stated.  The  defendant  pleaded  the  general  issue,  and 
paid  IL  105.  into  court  on  the  two  last  counts. 

On  the  1st  April  1833,  the  plaintiff's  ship  got  on 
shore  and  was  stranded  near  Sunderland,  and  she  was 
got  off  on  the  20th.  Notice  of  abandonment  was  given 
before  the  20th,  and  which  was  declined;  and,  on  the 
25th,  a  second  notice  of  abandonment  was  given.  The 
committee  met  to  investigate  the  loss;  and,  on  the  21st 

(a)  The  averment  as  to  the  performance  of  the  conditions  precedent, 
in  the  second  count,  was  merely  that  the  plaintiff  had  always  performed 
and  fulfilled  all  things  in  the  policy  of  assurance  contained,  on  his  part 
and  behalf  to  be  performed  and  fulfilled,  and  had  complied  with  and 
observed  all  the  exceptions,  warranties,  rules,  terms,  conditions^  and  agree- 
ments thereby  referred  to,  and  thereto  subjoined. 

of 
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of  June^  a  notice  was  served  on  the  plaintiff  of  a  meeting  1835. 
of  the  committee  to  make  their  award.    The  committee  Harrison 

met  on  the  ^2d,    The  plaintiff  attended,  and  said  he 

^  _  Douglas. 

was  not  then  prepared  to  go  into  his  case,  in  conse- 
quence of  the  absence  of  his  attorney,  who  had  his 
papers.  The  chairman  asked  him  if  he  wished  to  have 
it  adjourned ;  he  said  yes,  and  it  was  adjourned  to  the 
27th :  the  plaintiff  made  no  objection  to  it.  On  the 
25th,  the  plaintiff  sent  a  notice  withdrawing  from  the 
arbitration.  On  the  27th  the  committee  met,  examined 
the  surveyor,  and  made  their  award;  and,  by  that 
award,  they  determined  that  the  plaintiff  was  not  entitled 
to  abandon  the  ship  and  to  recover  for  a  total  loss ;  and 
they  accordingly  dissented  from  such  abandonment; 
and  they  determined  that  the  damage  amounted  to  a 
partial  loss,  and  they  awarded  and  determined  that  the 
underwriters  should  forthwith  contribute  and  pay  to  the 
plaintiff  the  sum  of  85/.  85.  7t?.,  being  the  amount  of 
their  proportion,  as  ascertained  by  the  seventeenth  rule. 
The  defendant's  proportion  under  the  award  would  be 
IZ.  45.  Sd.,  and  that  sum  was  more  than  covered  by 
the  money  paid  into  court  on  the  two  last  counts^  which 
was  II.  105.  The  jury  found  that  the  loss  was  total, 
and  that  the  sum  which  the  defendant  was  liable  to  pay 
was  U,  135.  dd. 

On  the  trial  it  appeared  that,  according  to  the  course 
of  proceedings  under  the  twenty-fifth  rule,  in  conse- 
quence of  prior  losses  in  the  club  which  had  been 
drawn  for,  the  losses  which  happened  on  the  1st  of 
April  (which  was  the  day  the  plaintiff's  ship  was 
stranded)  would  be  drawn  for  at  the  earliest  at  forty 
days  after  the  22d  My,  and  would  have  become  pay- 
able to  the  assured  on  the  31st  of  August;  and  the  club 

would 
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1835.       would  not  have  been  in  funds  earlier  than  that  day  to 
pay  the  present  loss. 

Harrison 

against  The  defendant,  on  the  trial,  submitted  that  the  plain- 

DOUGLAS. 

tiff  should  be  nonsuited  on  two  grounds ;  first,  that  the 
chain  cable  of  the  ship  was  not  properly  tested  accord- 
ing to  the  first  rule ;  and,  secondly,  that  the  action  was 
brought  too  soon  under  the  twenty-fifth  rule,  as  the 
club  would  not  be  in  funds  to  pay  the  loss  till  the  31st 
of  August  {a)  J  and  the  learned  Judge  gave  leave  to  the 
defendant  to  move  the  Court  on  both  these  grounds. 

On  the  first  of  these  points,  we  are  of  opinion  that  the 
chain  cable  being  properly  tested  is  not,  taken  by  it- 
self without  more,  a  condition  precedent :  it  is  true  that, 
in  that  part  of  the  first  rule  which  immediately  precedes 
the  testing  the  chain  cable,  there  is  nothing  said  about 
the  committee  or  their  inspector ;  but,  both  at  the 
beginning  of  the  rule,  and  also  in  the  latter  part  of  the 
rule,  the  committee  are  mentioned ;  and,  on  the  whole 
of  the  rule,  we  are  of  opinion  that  what  is  said  about  the 
chain  cable  is  only  a  direction  to  the  committee  as  to 
what  they  were  to  point  their  attention  to.  But,  sup- 
pose it  were  otherwise,  it  is  in  the  nature  of  a  want  of 
sea-worthiness;  and  the  opinion  of  the  jury  should 
have  been  taken  upon  it:  and,  independently  of  that, 
we  think,  by  payment  of  money  into  court,  the  objec- 
tion, if  it  ever  existed,  is  cured ;  for  that  admits  that  the 
plaintiff  is  entitled  to  recover  something,  which  he  could 
not  be  if  the  vessel  was  not  seaworthy  (b), 

(a)  The  declaration  was  entitled  of  the  3d  oi  July  1833. 

{b)  As  to  the  effect  of  the  admission  by  payment  of  money  into  Court, 
in  superseding  dispute  as  to  the  performance  of  a  condition  precedent. 
Meager  v.  Smith  {4B.  ^  Ad.  673.  )>  Lundie  v.  Robertson  (7  East,  231.), 
and  Early  v.  Bowman  {I  B.  ^  Ad.  889.),  were  cited. 

As 
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As  to  the  second  ground  of  nonsuit,  there  is  no  doubt  1835. 
but  the  action  is  brought  too  soon;  and  it  would  be  a  cause  „ 

°  Harrison 

of  nonsuit,  if  it  was  not  for  the  paying  money  into  court.  against 

'  f  J    n  J  Douglas. 

That  admits,  to  some  extent  at  least,  that  the  plaintiff 
was  entitled  to  recover.  It  does  not  appear  from  the 
evidence  whether,  supposing  the  loss  to  be  total,  the 
whole  of  the  money,  which  the  plaintiff  would  be  en- 
titled to  receive,  became  due  on  the  31st  of  August,  or 
whether  the  sum  was  divisible,  to  be  paid  at  different 
times ;  if  the  whole  was  to  be  paid  at  once,  as  one  entire 
sum  in  which  no  distinction  could  be  made  between  one 
part  and  the  rest,  then,  as  the  payment  of  money  into 
court  admitted  part  to  be  due,  it  would  constitute  an 
admission  of  the  whole ;  but  not  so,  if  it  was  to  be  paid 
by  instalments.  It  lay  upon  the  defendant  to  have  this 
distinctly  ascertained,  because  the  admitting  of  part  un- 
explained would  operate  as  an  admission  of  the  whole. 
We  think,  therefore,  that  there  is  no  ground  for  a  non- 
suit on  either  of  the  points  reserved. 

The  rule  was  only  granted  on  these  two  grounds ; 
and  therefore  we  are  of  opinion  that  it  should  be  dis- 
charged. 

Rule  discharged. 
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In  re  Fenton, 


May  27th. 


This  Court       CIR  JOHN  CAMPBELL,  Attorney-^General,  moved 

will  not,  in  a       ^  . 

summary  way,  loi"  a  rule  to  shew  cause  why  an  attorney  or  this  court 

attornty^of  the  should  not  pay  over  to  the  stamp  office  a  certain  sum  of 

Tver  mo°ne7to  J«oney  received  by  him.  It  appeared  by  affidavit  that  the 

a  party  entitled  attorney  had  been  employed  in  the  settlement  of  the 

to  It,  though  r  ^ 

the  attorney  has  estate  of  3  deceased  person,  by  the  executor;  that  he 

received  it 

from  a  client     had,  in  his  account  with  the  executor,  taken  credit 

to  be  paid  to 

such  party,  if    lor  a  sum  due  for  legacy  duty  on  the  residue  of  the 

the  application  i        i       i      i     i  •  i    i  •  i  i 

is  not  made  on  estate,  but  that  he  had  not  paid  this  sum  over,  tnougn 
dient  be  Still  held  money  in  his  hands  to  the  amount.  The 

Attorney- General  made  the  application,  as  he  stated, 
on  behalf  of  the  stamp  office,  urging  that  the  judges  had 
jurisdiction,  in  a  summary  way,  over  an  attorney  of 
their  own  court,  who  had  received  the  money  in  his 
professional  character. 


Lord  Denman  C.  J.  It  appears  to  me  that  the  court 
ought  not  to  grant  this  application.  It  is  not  made  on 
behalf  of  the  attorney's  client. 

LiTTLEDALE  J.  The  motion  is  quite  new  in  its  nature. 
When  such  an  application  is  made  by  a  party  who  has 
employed  the  attorney,  and  has  been  induced  to  trust 
him  in  consequence  of  his  professional  situation,  the 
Court  may  interfere ;  but  this  is  a  different  case. 


Patteson  and  Williams  Js.  concurred. 

Rule  refused. 
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Perrin  as^ainst  West.  Thursday  t 

May  28th. 


cm  JOHN  CAMPBELL,  Attorney- General,  had  A  defendant  in 
obtained  a  rule  in  Easter  term  last,  to  shew  cause  ofThe  sheriff  of 
why  the  defendant  should  not  be  discharged  out  of  the  process  of  an^ 
custody  of  the  marshal.    The  rule  was  obtained  on  the  ["f^nor  court, 

having  removed 

affidavit  of  the  defendant,  which  was  entitled  in  the  cause  himself  into 

this  Court  by 

in  this  Court,  and  stated  that,  on  the  23d  of  June  1834,  habeas  corpus 


cum  causa 


the  defendant  was  arrested  at  Cheltenham,  on  a  writ  or  directed  and 

delivered  to  the 

process,  which  was  as  follows:   sheriff  only, 

"  Chancellor's  Court  of  the  University  of  Oxford,  been^thereupon 
The  most  noble  Arthur  Duke  of  Wellington,  K.G.,  'hTc'^stody  of 
Chancellor  of  the  University  of  Oxford,  to  the  yeomen  marshal, 

c/       7  J  moved  to  be 

bedells  of  the  University,  our  officers,  ministers,  and  discharged  on 

affidavit  en- 

servants  in   this  behalf,  joindy  and   severally,   and  titled  as  of  the 
especially  to  Thomas  James  our  yeoman  bedell  in  the  Court!^Held, 
faculty  of  law,  or  his  lawful  deputy  executing  these  davit  was^' 
presents,  and  also  to  the  keeper  of  the  Castle  gaol  in  the  [hoS  "o'st^^^ 
city  of  Oxford,  greetino:.    Whereas,  on  the  1st  day  of  i"  ^}'^  ^^"^^ 

*^  '  ^  »  '  -'^        had  been  taken 

November,  in  the  year  of  our  Lord  1833,  Thomas  Perrin,  i»  this  Court. 

The  defend- 
ant was  ar- 
rested in  Gloucestershire,  in  an  action  of  debt  instituted  in  the  court  of  the  Chancellor 
of  the  University  of  Oxford,  and  on  a  warrant,  issuing  from  that  court,  and  reciting 
that  the  plaintiff  had  sworn  that  the  defendant  was  a  member  of  the  university,  was 
suspected  of  flight,  and,  as  deponent  believed,  would  not  appear,  but  would  withdraw 
himself  out  of  the  precincts  of  the  university.  Nothing  further  appeared  as  to  the  defend- 
ant's residence,  either  by  the  warrant,  or  other  proceedings  in  the  Chancellor's  Court,  or 
by  the  affidavits  and  sheriff's  return  to  the  habeas  corpus  in  this  Court:  Held,  that  the 
defendant  was  entitled  to  his  discharge,  for  want  of  proof  of  residence,  and  this,  indepen- 
dently of  the  question  whether  or  not  the  process  of  the  Chancellor's  Court  could  be  exe- 
cuted at  the  place  in  question. 

After  the  arrest,  the  defendant  had  appeared  in  the  Chancellor's  Court,  waived  the  ob- 
jection to  the  jurisdiction,  and  entered  into  the  merits ;  upon  which  a  decree  was  given 
that  he  should  pay  the  debt,  and  remain  in  custody  till  he  paid  it,  which  was  sworn  to  be 
conformable  (as  the  deponent  believed)  to  the  practice  of  the  Court.  After  this  the 
habeas  corpus  issued :  Held,  that  the  habeas  corpus  was  not  too  late ;  and  that  the  de- 
fendant might  still  insist  before  this  Court  on  the  want  of  jurisdiction. 

Vol.  in.  E  e  of 
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1835.  of  the  city  of  Oxford^  stable  keeper,  came  before  Jolin 
'~    =~       David  Machride^  D.C.L.,  assessor,  and  then  and  there 

Perrin 

against       instituted  an  action  of  debt  to  the  value  of  1 10/.  165.  8^/. 

West. 

against  James  Fletcher  West,  of  Brazen  Nose  College, 
Master  of  Arts,  and  did  allege  and  make  oath  before 
him  the  said  assessor,  that  the  said  J".  F.  W,  was  by 
him  suspected  of  flight,  and  that  he  verily  believed,  if 
the  said  J".  F.  W.  was  to  be  cited  to  appear  in  our  court 
there  to  answer  the  said  TJiomas  Perrin  in  his  action 
aforesaid,  he  would  by  no  means  appear,  but  would 
rather  withdraw  himself  out  of  the  precincts  of  the  said 
University ;  and  that  he  had  no  other  hopes  of  ob- 
taining payment  of  the  said  debt  than  by  arresting  the 
body  of  the  said  J,  F.  W.,  according  to  the  forms  of  the 
registry:  the  Judge  aforesaid  did  decree  according  to 
this  petition  :  by  virtue,  therefore,  of  the  decree  afore- 
said, these  are  to  command  you,  and  each  and  every  of 
you,  jointly  and  severally,  that  you  arrest  and  take  the 
body  of  the  said  J.  F.  W.,  and  him  safely  keep  in  your, 
any  or  either  of  your,  custody  or  custodies,  until  he 
shall  have  paid  the  said  debt,  with  costs  of  suit,  or  shall 
find  good  and  sufficient  security  for  his  appearance  on 
the  court  day  next  after  the  execution  of  these  presents, 
by  stipulation,  according  to  the  form  of  the  registry,  and 
the  custom  and  usage  of  the  University :  and  in  case 
the  said  J.  F,  W,  shall  neither  satisfy  or  pay  the  said 
debt,  with  costs  of  suit,  nor  find  sufficient  security  or 
stipulation  to  the  effect  afore  mentioned,  that  then  you, 
or  any  or  either  of  you,  so  arresting  the  said  J.  F.  W. 
as  aforesaid,  do  convey  and  deliver  over  the  body  of  the 
said  defendant  into  the  custody  of  the  keeper  of  the 
Castle  gaol  aforesaid ;  and  you,  the  keeper  of  the  Castle 
gaol  aforesaid,  are  hereby  authorised  and  required  to 

take, 
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take,  receive,  and  in  safe  custody  keep  the  body  of  the  1835. 

said  J.  F,  W.,  so  arrested  as  aforesaid,  until  he  shall  be  p^^^^ 

from  thence  discharged  accordiniy  to  law.    Given  under  against 
^  ^        ^  West. 

our  hand  and  the  seal  of  our  office,  this  23d  day  of  June 

1834." — "  This  agrees  with  the  decree  of  the  Judge. 
Philip  Bliss,  registrar.  John  David  Macbride,  assessor. 
Debt,  110/.  16s.  8d,;  costs,  SL  I2s,  6d:' 

The  defendant  was  detained  in  the  county  gaol  of 
Oxfordshire  till  the  23d  of  November ;  when  he  was  re- 
moved by  a  writ  of  habeas  corpus  cum  causa,  directed 
to  the  sheriff  of  Oxfordshire,  and  was  brought  before 
Williams  J.,  who  committed  him  to  the  custody  of  the 
marshal. 

The  rule  obtained  as  above  was  enlarged  upon  af- 
fidavits filed  by  the  plaintiff,  also  entitled  in  the  cause 
in  this  Court.  By  other  affidavits,  similarly  entitled, 
it  appeared  that  the  proceedings  were  commenced  in 
the  Chancellor's  Court,  on  the  1st  of  November  1833, 
the  defendant  beinjy  a  master  of  arts  of  Brazen  Nose 
College,  Oxford ;  and  that  a  warrant  to  apprehend  him 
was  then  issued ;  that  the  officer  not  having  been  able 
to  arrest  the  defendant,  and  the  warrant  having  become 
illegible,  a  fresh  warrant  issued  on  the  23d  of  June  1834, 
under  which  the  defendant  was  arrested ;  that,  at  a  spe- 
cial court  held  on  the  28th  of  June  1834<,  the  defendant's 
proctor  waived  the  objection  to  the  arrest,  and  entered 
on  the  merits  of  the  case  ;  and  it  was  decreed  that  the 
debt  and  costs  should  be  paid,  or  the  defendant  remain 
in  custody  according  to  the  usage  of  the  court.  The 
affidavits  contained  allefjations  as  to  the  extent  of  the 
privilege  of  the  Chancellor's  Court;  and  one  of  them 
stated  that,  according  to  the  deponent's  belief,  when  a 
decree  is  made  that  a  party,  already  in  custody  under 
E  e  2  process 
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process  of  the  court  in  the  suit,  shall  pay  a  debt,  and 
shall  remain  in  custody  till  payment,  no  fresh  writ  is 
required,  by  the  practice  of  the  court,  to  authorise  the 
detention  of  the  party.  No  affidavit  stated  positively 
whether  the  defendant  was  or  was  not  resident  at  the  time 
of  the  commencement  of  the  suit ;  but  it  was  sworn  that 
the  debt  was  contracted  by  the  defendant  in  Oxford 
while  he  was  a  member  of  the  University.  The  sheriff 
of  Oxfordshire  returned  to  the  writ  of  habeas  corpus, 
that  the  defendant  "  was  received  into  his  Majesty's 
gaol  in  and  for  the  said  county  of  Oxford^  on  the  24th  of 
June^  in  the  year  of  our  Lord  1834,  and  was  there  de- 
tained in  the  said  gaol  under  my  custody  by  virtue  of  a 
certain  writ,"  which  was  then  set  forth  in  the  return  as 
above. 

Chilton  now  shewed  cause  (a).    First,  the  affidavits 
are  improperly  entitled  as  if  the  cause  were  in  this  Court. 
The  defendant,  upon  a  habeas  corpus  cum  causa,  directed 
to  the  sheriff  of  Oxfordshire,  issued  by  a  judge  of  this 
Court,  has  been  brought  before  a  judge  of  this  Court, 
and  by  him  committed  to  the  custody  of  the  marshal,  and 
the  judge  of  the  Court  below  has  no  notice  of  the  pro- 
ceedings. Such  a  proceeding  does  not  remove  the  cause, 
but  only  the  body.    To  remove  the  cause,  the  writ 
should  have  been  directed  to  the  judge  of  the  inferior  j 
court.    Of  this  there  are  many  precedents  given  in  | 
Tidd's  Forms  (b).    In  Com,  Dig.  Habeas  Corpus  (A.)  I. 
it  is  said,     An  habeas  corpus  is  a  ^yrit  for  bringing  the  f 
body  of  him,  who  is  imprisoned,  before  the  Court,  cum  ! 
causa  detentionis.    And  it  may  be  granted,  in  respect  of  j 

(a)  This  case  was  partly  heard  on  May  27th. 
(6)  Ch.xvi.  s.  18.  (p.  I56»  ed.  1828.) 

an  I 


1835. 

PsRRIN 

against 
West. 
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an  unlawful  commitment,  or  in  respect  of  a  privilege,  1835. 
which  the  party  claims,  to  be  imprisoned  elsewhere." 

Perrin 

And,  again  (G  1.)?  it  is  said,  "  such  writ  goes  to  every  against 
inferior  court."  In  a  case  in  the  Year  Book,  Mich, 
9  H.  6.  44.,  the  writ  went  to  the  Chancellor  of  Oxford, 
\JPatteson  J.  You  say,  the  writ  removes  the  body,  but 
not  the  cause :  what  does  it  signify,  as  to  this  argument, 
how  it  is  directed?]  If  the  direction  were  to  the  judges, 
they  could  certify  the  cause,  and  the  state  of  the  pro- 
ceedings. In  Com.  Dig.  Habeas  Corpus  (C.)  it  is  said,  • 
"  By  the  statute  2  H.  5.  2.  (a)  none  shall  be  discharged, 
or  bailed  upon  an  habeas  corpus  cum  causa,  &c.  if  it  be 
returned,  that  he  is  in  prison  on  condemnation  by  judg- 
ment against  him,  but  he  shall  be  remanded  and  kept  in 
safe  custody  till  agreement  of  the  party,  or  payment  of 
the  sum  adjudged."  Now  here  the  Chancellor,  had  the 
writ  been  directed  to  him,  would  have  returned  the 
fact  of  the  condemnation,  if  it  were  so.  Comyns  also 
says,  Habeas  Corpus  (C),  that  if  the  writ  "  be  used  for 
avoiding  a  lawful  suit,  upon  shewing  of  this  at  the  return, 
the  Court  will  grant  a  procedendo."  That  shews  that, 
in  order  to  remove  the  cause,  the  writ  should  be  directed 
to  the  Court  below,  which  can  shew,  by  the  return,  the 
nature  and  state  of  the  proceedings.  In  Fazacharly  v. 
Baldo  (b)  Holt  C.  J.,  speaking  of  a  habeas  corpus  di- 
rected to  and  Veturned  by  the  sheriffs  of  London,  said 
that  "  the  record  itself  is  never  removed  by  a  habeas 
corpus,  as  it  is  on  a  certiorari,  but  remains  below^  and 
the  return  is  only  an  account  or  history  of  their  pro- 
ceedings stated  and  sent  up  to  the  superior  court  to 
judge  and  determine  the  matter  there ;  therefore  if  a 


(a)  Stat.  1 .'  (A)  1  Salk.  232. 

E  e  3  cause 
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1835.      cause  be  removed  hither  by  habeas  corpus,  the  plaintiff 
here  must  bemn  de  7iow.  and  declare  against  the  de- 

Perrin  ^    *  '  ^ 

against       fendant  as  m  ciistod.  Mar"    Accordingly,  in  that  case. 

West.  * 

though  the  return  was  fiied,  a  procedendo  was  after- 
wards awarded.  [Lord  Denman  C.  J.  Then  is  it 
quodammodo  in  both  courts  ?]  The  court  below  cannot 
go  on,  because  the  defendant's  person  is  taken  from 
their  jurisdiction.  In  Bacon's  Abridgment,  Habeas 
Corpus  (A)  (a),  it  is  said,  "  The  habeas  corpus  ad  faci- 
endum et  recipiendum  issues  only  in  civil  cases,  and  lies 
where  a  person  is  sued  and  in  gaol,  in  some  inferior 
jurisdiction,  and  is  willing  to  have  the  cause  determined 
in  some  superior  court,  which  hath  jurisdiction  over  the 
matter,  in  this  case  the  body  is  to  be  removed  by 
habeas  corpus,  but  the  proceedings  must  be  removed  by 
certiorari."  Again,  (C)  [b)  "if  the  writ  be  disallowed 
by  the  judge  of  the  inferior  court  for  any  of  the  causes 
above  specified,  it  must  be  returned  to  the  court  above 
with  the  special  matter."  The  causes  referred  to,  are 
the  restrictions  upon  the  removal  of  the  cause,  imposed 
by  different  statutes;  43  Eliz,  c.5,  s,  2.;  21  Jac.  1. 
c.  23.  ss.  2,  3,  4.  6.;  12  G.  1.  c.  29.  s,  3.;  19  G.  3o  c.  70. 
s.  6.  The  disallowance  or  allowance  by  the  judge  be- 
low cannot  take  place,  nor  the  special  matter  be  re- 
turned by  him,  unless  the  writ  be  directed  to  him.  In 
Ellis  V.  Johnson  [c)  a  habeas  corpus  had  been  delivered 
to  the  mayor  and  principal  officer  of  an  inferior  court, 
and  had  been  accepted  and  allowed ;  and,  the  inferior 
court  afterwards  proceeding  to  trial  and  judgment,  it  was 
held  to  be  error ;  adid  the  Court  said,  "  if  it  were  not 
true  that  it  was  delivered  to  the  mayor  and  allowed,  it 

(a)  Vol.iv.  p.  114.  (7th  ed.  1832,)  (6)  p.  150. 

(c)  Cro.  Car.  261. 

ought 
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ought  to  have  been  denied."  This  ajrain  throws  the  1835. 
allowance  on  the  Court  itself.    \Littledale  J.  Suppose 

Perrin 

a  habeas  corpus  were  directed  to  the  warden  of  the  against 
Fleet,  to  bring  up  a  prisoner  in  his  custody  in  execu- 
tion, your  argument  would  go  to  this,  that  the  affidavits 
could  not  be  entitled  of  the  cause  in  this  Court,  till  you 
had  declared  against  him  de  novo'].  The  argument  does  go 
that  length  :  some  step  must  be  taken  here.  [^Littledale  J, 
Suppose  after  the  body  were  brought  up,  the  defendant 
were  to  apply  for  a  supersedeas,  on  the  ground  that  he 
had  not  been  declared  against  in  time].  The  plaintiff 
might  in  that  case  have  the  prisoner  taken  back  to  the 
Common  Pleas  by  habeas  corpus,  and  declare  against 
him  in  the  original  suit.  \_Littledale  J.  How  is  the 
defendant  to  get  out  of  custody?]  It  does  not  follow, 
at  any  rate,  that  this  Court  would  interfere  upon  affi- 
davit entitled  in  the  cause  in  this  Court.  Besides^  the 
plaintiff  does  not  lose  the  opportunity,  in  such  a  case, 
of  proceeding  in  the  Court  from  which  the  removal 
takes  place.  Again,  at  this  stage  of  the  proceeding,  the 
writ  cannot  remove  the  cause  at  all;  for  the  statute 
43  Eliz.  c.  5.  enacts  that  the  judge,  &c.  of  the  Court 
below  shall  not  receive  or  allow  the  writ,  unless  it  be 
delivered  before  the  jury  has  appeared,  and  one  of  them 
has  been  sworn.  In  the  Chancellor's  court  there  is  no 
jury;  but  judgment  has  been  given:  the  writ,  therefore, 
has  been  delivered  too  late.  Lawes  v.  Hutchinson  [a) 
shews  that  the  writ  cannot  take  effect  at  this  stage. 
Then,  as  to  the  sufficiency  of  the  return.  It  is  certainly 
necessary,  to  bring  the  case  within  the  privilege,  that 
the  defendant  should  be,  not  only  a  scholar  of  the  Uni- 
versity, but  resident  there  at  the  commencement  of  the 

(a)  1  Cr.  M.  4-  R.  766.    S.  C  5  Tyrwh.  236. 

E  e  4  suit. 
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suit.  Such  residence  is  indeed  not  positively  sworn 
to ;  but  oath  was  made  that  the  defendant  was  likely  to 
withdraw  himself  out  of  the  precincts  of  the  University  ; 
from  which  his  residence  at  the  time  may  be  inferred. 
But  in  fact  the  defendant,  who  is  disputing  the  pro- 
priety of  the  proceeding,  ought  to  shew  that  he  was  not 
resident  («).  This  is  not  a  case  of  claim  of  cognizance, 
which  would  throw  the  onus  on  the  University.  Now 
the  defendant  swears  only  that  he  was  non-resident  at 
the  time  of  the  arrest,  not  of  the  commencement  of  the 
suit.  [Lord  Denman  C.  J.  In  Smith  v.  Boucher  (6), 
which  was  a  case  on  the  very  statute  (c)  and  custom 
upon  which  you  must  rely  here.  Lord  Hardwiclce 
held  that  the  oath  upon  which  the  arrest  is  grounded 
ought  to  state  belief  that  the  defendant  would  withdraw 
himself,  not  simply  suspicion.  That  was  on  an  action 
for  false  imprisonment ;  and  it  shews  that  complete 
strictness  is  required  in  the  justification].  At  any  rate, 
that  case  shews  that  an  affidavit  of  belief  that  the  de- 
fendant will  withdraw  is  sufficient,  which  is  the  very 
form  pursued  ia  this  case.  Again,  the  question  of 
jurisdiction  might  have  been  discussed  before  the  Chan- 
cellor ;  but  it  was  waived,  and  the  case  decided  against 
the  defendant  on  the  merits.  It  is  now  too  late  to  raise 
the  point;  LucJcing  v.  Denning  [d).  (He  then  pro- 
ceeded to  argue  on  the  question  of  the  privilege  [e) ; 

but, 

(a)  See  Castle  v.  Litclifield,  Hardr.  509. 

{b)  Ca.  Temp.  Hardw.  62.  S.  C.  2  Str.  993.  By  the  record  in  this 
cause  (not  given  in  the  above  reports)  it  appears  that  the  arrest  took 
place  within  the  precincts.  A  part  of  the  record  is  given  in  2  Kelyngy 
144.,  and  Cunningh.  89. 

(c)  ISEliz.  c.  29.  {d)  1  Salk.  202* 

(e)  Citing  a  charter  of  15th  July,  14  R.  2.  (set  out  by  inspeximus  in 
the  charter  of  1  H.  5.,  given  in  p,  clxxviii.  of  the  Appendix  to  the  second 

volume 
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but,  as  the  judgment  of  the  Court  did  not  decide  this  ]835. 
point,  the  argument  is  omitted.)  p^^^ 


Sir  John  Campbell,  Attorney-General,  contra.  The 
objection  as  to  the'^title  of  the  affidavits  is  at  any  rate 
not  to  be  favoured,  especially  vi'here  liberty  is  con- 
cerned ;  and  here  the  enlargement  of  the  rule  took 
place  on  affidavits  on  the  part  of  the  plaintiff  entitled 
in  the  same  way.  But  the  title  is  correct,  and  the  writ 
was  rightly  directed ;  for  the  defendant  was  in  the  she- 
riff's custody,  and  therefore  the  sheriff  was  the  party  to 
whom  the  order  of  this  court  was  to  go.  In  1  Tidd^s 
Practice,  p.  349.  {a)  it  is  said,  "  The  writ  of  habeas 
corpus  cum  causa  should  be  directed,  to  the  sheriff,  or 
other  officer  in  whose  custody  the  defendant  is  detained*" 
The  Judge  of  the  court,  not  having  the  custody,  can 
have  nothing  to  do  with  the  writ.  The  practice  never 
is  to  issue  two  writs,  one  to  the  Judge  and  the  other  to 
the  officer  having  custody ;  the  removal  of  the  cause  is 
incident  to  the  removal  of  the  body.  Lansoes  v.  Hutch- 
inson {b)  proves  only  that  the  bail  of  a  defendant  in 
this  court  cannot  bring  a  cause  in  the  Palace  Court, 
in  which  the  same  party  is  defendant,  back  to  this 
Court  by  habeas  corpus,  when  the  latter  cause  has 
been  previously  removed  hither,  remanded  back  by 


against 
West. 


volume  of  Aylife's  Oxford)-,  letters  patent  of  1st  April,  14  iT.  8. ;  st. 
ISEliz.  c.  29. ;  Com.  Dig.  University,  {C) ;  ib.  Courts,  (M) ;  Ralj)k 
BradwelVs  case,  Litt.  Rep.  9.,  and  Thomas  Wilcoclcs  case,  ib.  40.  ;  S.  C 
Hetley,  25.,  and  as  Wilcocks  v.  Bradell,  Cro.  Car.  73. ;  Rush  v.  The  Chan- 
cellor and  Scholars  of  Oxford,  1  Salk.  343.;  Castle  v.  Lichfield,  Hardn 
505. ;  Hayes  v.  Long,  2  Wils.  310.  j  Yearb.  Mich.  9  H.  6.  44. 
(a)  Ch.  XV.  9th  ed. 

{b)  1  Cr.  M.  ^  R.  766.    S.  C.  5  Tyrwh.  236. 

pro^ 
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1835.       procedendo,  and  interlocutory  judgment  signed,  and  a 
writ  of  inquiry  executed  below.    (He  was  then  stopped 

Jl  £RRIN 

against       by  the  Court.) 

West. 

Lord  Denman  C.  J.  With  respect  to  the  objection 
taken  to  the  title  of  the  affidavits,  it  appears  to  me  that, 
when  a  party  is  here  by  habeas  corpus,  the  cause  is 
here  for  all  purposes.  Then,  as  to  the  sufficiency  of 
the  return.  The  question  is,  whether  the  defendant  is 
rightfully  in  custody,  and  the  return  must  shew  that  he 
is  so.  (His  Lordship  here  read  the  return.)  Now  it 
does  not  appear,  either  by  the  return  or  the  affidavits, 
that  the  party  arrested  was  resident  at  the  commence- 
ment of  the  suit.  It  is  true  that  oath  is  made  that  he 
was  likely  to  withdraw.  But  it  is  impossible  for  us  to 
presume  that  the  plaintiff  meant  by  this  to  swear  ex- 
pressly that  the  defendant  was  resident;  it  is  not  a  dis- 
tinct allegation  of  residence  at  the  commencement  of  the 
suit.  We  cannot  make  the  inference  suggested,  against 
liberty,  or  in  favour  of  the  privilege.  I  do  not  now  de- 
cide as  to  the  power  of  arrest  without  the  precincts. 

LiTTLEDALE  J.  The  first  objection  is,  that  the  affi- 
davits are  not  entitled  properly.  I  think  that,  for  this 
purpose,  they  may  be  entitled  in  the  cause  in  this  court. 
During  the  argument  I  suggested  the  case  of  a  prisoner 
in  the  custody  of  the  warden  of  the  Fleel  being  removed 
hither  by  habeas  corpus,  and  the  plaintiff  not  proceed- 
ing :  and  I  asked,  how  the  defendant,  if  he  wanted  Ms 
liberty,  was  to  proceed ;  I  think  that  he  might  entitle 
the  affidavits  in  the  cause  in  this  court,  for  the  cause  is 
here,  though  no  actual  proceedings  have  taken  place  in 

this 
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this  court,  an  instance  of  which  is  in  Sowerbt/  v.  Wood- 
roff{a\  With  respect  to  the  other  question,  we  cannot 
here  decide  on  the  extent  of  the  privilege.  It  must 
appear  that  the  defendant  was  resident  in  the  university, 
as  was  decided  in  Hayes  v.  JLong  {b).  The  party  may 
possibly  have  been  resident,  in  the  present  case ;  but 
that  fact  does  not  appear  in  the  return  or  the  affidavits. 

Patteson  J.  I  am  entirely  of  the  same  opinion.  It 
is  immaterial  to  whom  the  habeas  corpus  is  directed,  or 
whether  it  be  directed  to  both  the  Judge  and  the  officer 
having  the  custody.  After  the  removal,  the  cause  is 
here  for  any  purpose.  If  not,  I  do  not  know  what 
answer  could  be  given  to  the  question  put  by  my  bro- 
ther Littledale ;  nor  how  it  is  that  the  marshal  is  enti- 
tled, after  the  removal,  to  keep  the  prisoner  at  all.  As 
to  the  other  matter,  it  did  not  appear  that  the  defendant 
was  resident,  and  that  ought  to  be  shewn.  It  is  said  that 
the  objection  was  waived.  If  there  had  been  a  waiver, 
and  the  defendant  had  submitted  to  the  jurisdiction, 
and  a  decree  had  afterwards  been  made  against  him,  and  ^ 
he  had  then  been  taken,  perhaps  the  question  as  to  the 
custom  might  have  arisen.  But  the  supposed  waiver 
happens  after  the  arrest :  now  that  arrest  is  illegal,  and 
it  is  as  if  none  had  taken  place.  If  the  plaintiff  meant 
to  take  advantage  of  the  waiver,  he  should  h^ve  charged 
the  defendant  in  execution.  In  that  case,  I  think  the 
question  of  the  custom  would  have  arisen. 

Williams  J.  Mr.  Chilton  says  that  the  defendant's 
objection  comes  too  late.    But  we  are  bound  to  see  that 


1835. 


Perrin 
against 
West. 


(a)  1^.4-^^.567. 


(6)  2  Wils,  310. 

there 


West. 
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18S5r  there  is  sufficient  cause  for  the  arrest.  It  was  properly 
admitted,  that  the  defendant  must  be  resident  at  the 

Perrin 

against  Commencement  of  the  suit;  and  it  does  not  appear  that 
he  was  so.  Then  it  is  said  that  this  may  be  collected 
inferentially ;  but  there  are  no  sufficient  grounds  for 
such  an  inference :  and  the  fact  of  the  defendant  being 
away  from  the  University  at  the  time  of  the  arrest,  is, 
as  far  as  it  goes,  inconsistent  with  such  an  inference. 

Rule  absolute. 


Thursday,  The  KiNG  as^ainst  Jeyes. 

May  28th.  ° 

The  Court  will    TJ/ ADDINGTON  obtained  a  rule  in  last  Hilary 

not  grant  a  rf  mi       ^  -r  -r-i 

mandamus  to  term,  callmg  upon  Iheophilus  Jeyes  Esq.,  town 

treTs^rer^of  a  clerk  and  towu  treasurer  of  Northampton,  to  shew  cause 

Oirexpe^nseT^  ^  maudamus  should  not  issue,  commanding  him  to 

tbnfoTmisde  Henry  Becke,  the  attorney  of  John  Grimslimsi^ 

meanor,  in  the  two  several  sums  of  49/.  65.  and  53/.  125.,  for  loss  of 

obedience  to  ^ 

the  order  of  the  time,  and  expenses  of  witnesses,  in  prosecuting  an 
under  stat.  indictment  for  riot,  tried  at  the  then  last  assizes  for 
I  23.t  the^^  said  town,  and  for  the  charges  and  expenses  at- 

fs^tolndictlhe  lending  the  said  prosecutions,  pursuant  to  the  two 
treasurer,  it  he  g^y^j.^l  orders  of  court  made  at  the  said  assizes  for  that 

refuse  to  pay. 

Where  a  pro-  purpOse. 

secutor  is  not  ^  ^ 

bound  over  to       It  appeared  that  John  Grimsha^w  was  bound  in  his 

prosecute  at  the 

assizes,  quasre,  own  recognizance,  on  30th  December  1832,  before  three 
Courtof*Assize  justices  of  the  town  of  Northampton,  to  prosecute  Samuel 
grant°his  ex-  Smith  for  a,  misdemeanor  at  the  next  general  sessions 
the  above'^^'^  ^^^^  town ;  that,  at  those  sessions,  the  recogni- 

section  ? 

But,  in  such  a  case,  if  the  witnesses  be  subpoenaed,  the  court  of  assize  may  grant  their 
expenses  under  the  same  section.    Per  Lord  Denman  C,  J.,  and  Littledcde  J. 

zance 
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zance  was  respited  to  the  Spring  sessions  1833;  when  1835. 
it  was  again  respited  to  the  Summer  sessions  1833,  at     The  King 
which  sessions  it  was  discharged  by  consent :  and  Grim-  against 

,  ^  .  Jeyes. 

s/iaw  had  preferred  no  indictment  against  Smith  at  any 
general  sessions  for  the  town.  At  the  Northampton 
Spring  assizes  1833,  Grimshaxv  indicted  Smith  and 
eleven  others  for  a  riot  (being  the  misdemeanor  before 
mentioned),  and  the  trial  took  place  at  the  Northampton 
Summer  assizes  1834,  when  Smith  and  seven  others 
were  convicted,  and  the  other  four  acquitted.  No  per- 
son was  bound  over  to  prosecute  at  these  assizes,  but 
the  witnesses  were  subpoenaed  to  appear  both  at  the 
Summer  assizes  1833,  and  the  Spring  and  Summer 
assizes  1834.  The  prosecutor  applied  to  the  Judge  at 
the  trial  (Park  J.)  for  the  costs  and  expenses  of  wit- 
nesses, which  his  lordship  at  first  refused,  not  thinking 
the  case  within  the  statute  7  G,  4.  c.  64.  s,  23.  (a),  but 

after- 

(a)  Stat.  7  G.  4.  c.  64.  s.  22.  enacts,  "  That  the  Court  before  which 
any  person  shall  be  prosecuted  or  tried  for  any  felony  is  hereby  autho- 
rized and  empowered,  at  the  request  of  the  prosecutor  or  of  any  other 
person,  who  shall  appear  on  recognizance  or  subpoena  to  prosecute  or 
give  evidence  against  any  person  accused  of  any  felony,  to  order  payment 
unto  the  prosecutor  of  the  costs  and  expenses  which  such  prosecutor  shall 
incur  in  preferring  the  indictment,  and  also  payment  to  the  prosecutor 
and  witnesses  for  the  prosecution,  of  such  sums  of  money  as  to  the  Court 
shall  seem  reasonable  and  sufficient  to  reimburse  such  prosecutor  and 
witnesses  for  the  expenses  they  shall  have  severally  incurred  in  attending 
before  the  examining  magistrate  or  magistrates  and  the  grand  jury,  and 
in  otherwise  carrying  on  such  prosecution,  and  also  to  compensate  them 
for  their  trouble  and  loss  of  time  therein." 

Sect.  23.  enacts,  "  That  where  any  prosecutor  or  other  person  shall 
appear  before  any  Court  on  recognizance  or  subpoena,  to  prosecute  or 
give  evidence  against  any  person  indicted"  .  .  .  .  "  of  any  riot,"  (enume- 
rating also  some  other  misdemeanors)  <«  every  such  Court  is  hereby 
authorized  and  empowered  to  order  payment  of  the  costs  and  expenses 
of  the  prosecutor  and  witnesses  for  the  prosecution,  together  with  a 
compensation  for  their  trouble  and  loss  of  time,  in  the  same  manner  as 

courts 
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afterwards  granted ;  and  two  orders  were  accordingly 
made  upon  the  town  treasurer  of  Northampton  for  the 
payment  of  the  sums  of  65.  and  53/.  125.  to  BecJce, 
the  attorney  of  Grimshaw ;  the  first  for  the  witnesses, 
for  their  loss  of  time,  trouble,  and  expenses;  the  second 
for  the  prosecutor,  for  his  charges  and  expenses.  The 
riot  was  committed  in  the  borough  of  Northampton^ 
which  does  not  contribute  to  the  county  rate  of  Nor- 
thamptonshire, but  raises  a  rate  in  the  nature  of  a  county 
rate,  of  which  the  treasurer  of  the  town  has  the  charge. 
Jeyes,  the  treasurer,  refused  payment,  the  magistrates  of 
Northampton,  to  whom  he  had  submitted  the  demand, 
not  being  satisfied  as  to  the  Judge's  power.  The  affidavit 
in  support  of  the  rule  imputed  the  refusal  to  political 
partiality  on  the  part  of  the  treasurer  and  magistrates, 
which  was  denied  by  the  affidavit  in  answer. 

courts  are  hereinbefore  authorized  and  empowered  to  order  the  same  in 

cases  of  felony ; "  «  Provided,  that  in  cases  of  misdemeanor  the 

power  of  ordering  the  payment  of  expences  and  compensation  shall  not 
extend  to  the  attendance  before  the  examining  magistrate." 

Sect.  24.  enacts,  that  the  order  shall  be  made  upon,  and  the  payment 
made  by,  the  treasurer  of  the  county,  riding,  or  division  in  which  the 
offence  shall  have  been  committed,  or  shall  be  supposed  to  have  been 
committed. 

Sect.  25.  "  And  whereas  felonies  and  such  misdemeanors  as  are  here- 
inbefore enumerated  may  be  committed  in  liberties,  franchises,  cities, 
towns  and  places  which  do  not  contribute  to  the  payment  of  any  county 
rate,  some  of  which  raise  a  rate  in  the  nature  of  a  county  rate,"  ..."  and  it 
is  just  that  such  liberties,"  &c.  "should  be  charged  with  all  costs,  expences 
and  compensations  ordered  by  virtue  of  this  act,  in  respect  of  felonies 
and  such  misdemeanors  committed  therein  respectively ;  be  it  therefore 
enacted,  that  all  sums  directed  to  be  paid  by  virtue  of  this  act,  in  respect 
of  felonies  and  of  such  misdemeanors  as  aforesaid,  committed  or  supposed 
to  have  been  committed  in  such  liberties,"  &c.  "  shall  be  paid  out  of 
the  rate  in  the  nature  of  a  county  rate,  or  out  of  any  fund  applicable 
to  similar  purposes,  where  there  is  such  a  rate  or  fund,  by  the  treasurer 
or  other  officer  having  the  collection  or  disbursement  of  such  rate  or 
fund ;"...."  and  the  order  of  Court  shall  in  every  such  case  be  directed 
to  such  treasurer,'*  &c. 

N,  B.  Clarke 


1835. 

The  King 

against 

JjEYfiS. 
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R,  Clarke  and  Miller  now  shewed  cause.  First, 
supposing  that  the  judge  had  power  to  make  the  order, 
this  is  not  a  case  for  a  mandamus.    In  Rex  v.  Bris- 
tow  {a)  the  Court  refused  to  issue  a  mandamus  to  the 
treasurer  of  a  county  to  pay  an  allowance  granted  by  the 
quarter  sessions  to  the  keeper  of  the  gaol,  and  held  that 
the  proper  remedy  was  indictment.    In  Rex  v.  The 
Treasurer  of  the  County  of  Surrey  (b)  the  Court  refused 
a  mandamus  to  pay  money  allowed  to  a  witness  by  the 
Borough  Court  of  Sessions.    In  Rex  v.  Johnson  (c)  the 
remedy  was  by  indictment.    Secondly,  the  judge  had 
no  power  here  to  order  payment  of  the  prosecutor's 
expenses.    The  stat.  7  G.  4.  c.  64.  s,  23.  gives  the 
power  to  order  expenses  where  the  prosecutor,  or  any 
other  person,  appears  on  recognizance  or  subpoena. 
Here  no  one  appeared  on  recognizance;  and,  although 
the  witnesses  did  appear  on  subpoena,  yet  the  words 
must  be  taken,  reddendo  singida  singulis ;  the  statute 
therefore  applies  where  the  prosecutor  appears  on  re- 
cognizance, or  the  witnesses  on  subpoena.   ILittledale  J. 
Where  a  case  is  removed  by  the  prosecutor,  by  cer- 
tiorari, the  statute  has  been  held  not  to  apply.]  That 
was  the  decision  in  Rex  v.  Richards  (d). 

Sir  John  Campbell,  Attorney-General,  and  Wadding- 
ton,  contra.  As  to  the  first  objection.  A  mandamus  is 
the  only  efficient  remedy:  an  indictment  gives  no  remedy 
to  the  prosecutor,  but  merely  punishes  the  defendant. 
In  a  highway  indictment,  indeed,  the  sentence  of  the 
Court  may  afford  some  remedy ;  but  that  is  not  so  here. 
Rex  V.  Bristol!)  (a)  was  only  a  case  of  disobedience  of  an 

(a)  6  T.  R.  168.  (b)  1  Chit.  R.  650 

(c)  4  M.  ^  5'.  515.  {d)  8JB.4:C.  420. 

order , 


1835. 

The  Kino 

against 

j£Y£S. 
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1835.  order  of  quarter  sessions.  But  the  ruling  there  is  not 
The  King     Consistent  with  later  decisions ;  and  Lord  Kenyon^s 

against  reasoning,  that  because  the  writ  was  very  beneficial, 
<  it  should  be  sparingly  applied,  seems  liable  to  ob- 

jection. He  says,  further,  that  it  would  be  descend- 
ing too  low  to  grant  a  mandamus  to  inferior  officers  to 
obey  the  order  of  justices ;  and  that  the  Court  might  as 
well  issue  such  a  writ  to  a  constable,  or  other  ministerial 
officer,  to  compel  him  to  execute  a  warrant.  But  there 
is  no  analogy  between  the  breach  of  duty  by  such  an 
officer,  and  the  refusal  to  carry  into  effect  an  order  made 
under  the  special  provisions  of  a  statute.  It  seems  there 
to  have  been  assumed  that  a  liability  to  indictment  was 
inconsistent  with  a  liability  to  a  mandamus.  That 
doctrine  has  been  exploded.  In  Rex  v.  The  Commis- 
sioners of  Dean  Inclosnr*e  [a),  where  a  party  claimed  to 
have  a  road  set  out  under  a  private  act,  Lord  Ellen" 
borough  said,  "  that  an  indictment  would  not  afford  that 
convenient  mode  of  remedy  which  might  be  obtained  by 
mandamus."  In  Rex  v.  The  Severn  and  Wye  Railway 
Company  (b)  it  was  held  that  a  mandamus  might  issue 
to  compel  a  company  to  reinstate  a  railway,  which,  by 
the  act  incorporating  the  company,  the  public  were  en- 
titled to  enjoy,  though  the  Court  was  pressed  with  the 
argument  that  the  proper  remedy  would  be  by  indict- 
ment. In  Rex  V.  The  Commissioners  of  the  Navigation 
of  the  Rivers  Thames  and  Isis  {c)  Lord  Boston,  who 
claimed  to  be  entitled  to  compensation  from  the  com- 
missioners, and  had,  under  an  act  of  parliament,  ob- 

(a)  2M.<I;S.  80.  (b)  2  B.  4;  Aid.  646, 

(c)  Not  reported.    The  rule  for  a  mandamus  was  made  absolute  in 

Trinity/  term  1834  ;  and  the  validity  of  the  return  was  argued  in  Trinitt/ 

term  1 836,  when  the  Court  took  time  to  consider. 

tained 
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tained  an  order  of  the  court  of  quarter  sessions  for  pay-  1835. 
ment  of  a  sum  of  money  to  him,  applied  for  a  mandamus  — 

The  Kin 

directing  the  commissioners  to  pay  it ;  and  it  was  ob-  against 
jected  there  that  the  proper  remedy  was  by  indictment, 
which  certainly  might  have  been  brought;  but  the 
Court  said  that  the  indictment  would  not  benefit  Lord 
Boston,  and  made  the  rule  for  a  mandamus  absolute. 
Mandamus  is,  in  fact,  the  appropriate  mode  of  enforcing 
an  act  of  parliament.  An  indictment  does  not  terminate 
the  questiofi ;  it  may  be  delayed  by  certiorari ;  and  the 
party  prosecuting  is  not  entitled  to  costs  from  the  county : 
whereas  the  Court  has  a  discretionary  power  as  to  the 
costs  of  a  mandamus,  under  stat.  1  W,4<,  c.  21.  5.6. 
That  act  shews  that  it  is  the  general  policy  of  the  legis- 
lature to  promote  this  remedy ;  and  a  mandamus  here 
offers  the  most  convenient  method  of  bringing  in  question 
the  validity  of  the  order.  Secondly,  the  Judge  had  full 
power  to  make  the  order.  One  of  the  alternatives  of 
the  statute  has  been  complied  with,  as  the  witnesses 
appeared  on  subpoena.  It  is  impossible  to  separate  the 
question  as  to  the  prosecutor's  costs,  from  that  as  to 
the  costs  of  the  witnesses,  about  which  there  can  be  no 
doubt. 


Lord  Denman  C.  J.  As  to  one  of  these  orders, 
there  may  be,  perhaps,  some  doubt ;  but  none  as  to  the 
other.  The  Judge  clearly  had  a  power  to  order  the 
payment  of  the  costs  of  the  witnesses  who  had  been 
subpoenaed.  As  to  the  propriety  of  a  mandamus,  the 
first  question  is,  whether  this  Court  should  interfere  by 
that  process,  in  the  case  of  an  inferior  officer  amenable 
to  others.    Before  the  case  of  Re:v  v.  Bristow{a%  an 

(o)  6  T.  R.  168. 

Vol.  III.  F  f  application 
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1835.  application  was  made  for  a  mandamus  against  a  treasurer^ 
The  King  ^'  ^^^'^^  (^)  •  ^^^^  ^^^e  was,  however,  ultimately 

against       decided  upon  facts  which  do  not  occur  here.    In  Rex  v. 

Jetes. 

Bristow  {b)  Lord  Kenyon  objected  to  descending  too 
low,  and  put,  as  an  instance,  the  case  of  a  constable. 
It  is  true  that,  in  Rex  v.  The  Commissioners  of  Dean  In- 
closure  (c).  Lord  Ellenborougli  observed  that  an  indict- 
ment was  a  less  convenient  remedy  than  a  mandamus. 
That  may  be  sometimes  true ;  yet,  on  the  whole,  we  do 
not  think  the  present  a  case  for  a  mandamus.  Rex  v. 
The  Treasurer  of  the  County  of  Surrey  (d)  is  precisely  in 
point ;  and  there  the  Court  referred  to  Rex  v.  Johnson  [e). 
Rex  v.  The  Treasurer  of  the  County  of  Surrey  {d)  was  a 
case  upon  stat.  58  G.  3.  c.  70.  5.  4.,  which  is  an  act  using 
the  same  language,  and  imposing  the  same  direct  duty, 
as  stat.  7  G.  4.  c.  64.  ss.  22,  23.  The  case  is  therefore, 
in  truth,  a  decision  on  the  last  act.  We  are  not  to 
carry  the  remedy  by  mandamus  so  far  as  to  issue  the 
writ  wherever  any  officer  has  neglected  his  duty :  this 
Court  ought  not  to  be  called  upon  in  every  case  of  that 
kind.  Even  if  an  indictment  be  an  imperfect  remedy, 
it  is  some  remedy  :  we  must  suppose  that  a  respectable 
party,  if  convicted,  will  perform  the  duty ;  and,  if  he  did 
not,  the  Court  would  take  some  step  which  would  en- 
force it.  In  one  respect,  an  indictment  is  a  more 
efficacious  remedy  than  a  mandamus ;  for,  if  a  party 
has  neglected  his  duty  from  corrupt  motives  (and  par- 
tiality would  be  a  corrupt  motive),  an  indictment  would 
not  only  be  an  indirect  means  of  obtaining  the  money, 


(a)  5  T.  R.  549.  (6)  6  T.  R.  168. 

(c)  2M.^S.  80.  {d)  1  Chit.  Rep.  650. 


but 
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but  an  effectual  method  of  reaching  the  party  who  had  1835 
subjected  himself  to  the  criminal  proceeding. 


LiTTLEDALE  J.  In  Bex  V.  Bristow  (a)  Lord  Kenyan 
clearly  and  distinctly  lays  down  the  principle,  that  a 
mandamus  is  not  to  be  granted  to  compel  the  execution 
of  a  duty  by  an  inferior  officer.  The  only  difficulty 
here  is,  that  the  act  contains  a  special  direction  to  the 
officer  to  pay ;  and  therefore  it  may  be  contended  that 
the  case  is  without  Lord  Kenyon^s,  rule.  But  Bex  v. 
The  Treasurer  of  the  County  of  Surrey  [h)  was  upon  an 
act  precisely  corresponding  to  that  in  the  present  case  : 
there  the  Court  refused  the  mandamus  ;  and  so,  therefore, 
must  we.  I  agree  in  the  doctrine  of  these  two  cases : 
the  treasurer  is  merely  the  servant  of  the  magistrates. 
As  to  the  case  of  Bex  v.  The  Commissioriers  of  the  Navi- 
gation of  the  Bivers  Thames  and  Isis  (c),  that  falls  within 
a  class  of  cases  in  which  the  Court  grants  a  man- 
damus. The  writ  there  goes  to  the  principal,  who  pays 
over  in  his  public  capacity :  the  present  case  is  one  of  a 
servant  to  the  magistrates.  With  respect  to  the  power 
of  the  Judge,  the  expenses  of  the  witnesses  who  appeared 
upon  subpoena  are  clearly  within  the  statute.  But  there 
is  much  doubt  in  my  mind  as  to  the  expenses  of  the  pro- 
secutor. At  present  I  think  that  he  is  not  entitled  to 
them.  The  words  of  the  act  are  [His  Lordship  here  read 
the  twenty-third  section].  It  seems  likely  that  the  legis- 
lature meant  to  give  expenses  to  the  prosecutor,  only 
where  he  goes  before  a  magistrate,  who  binds  him  over. 
A  magistrate,  on  hearing  the  complaint,  frequently  dis- 


(a)  6  T.  R.  170.  (6)  1  Chit,  R.  650. 

(c)  Ante,  p.  420.  n.  (c). 


The  Kino 
against 
Jeyes. 
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1835.      misses  it:  if  the  prosecutor  then  goes  to  the  grand 
lury,  I  think  he  ouojht  not  to  be  paid  by  the  treasurer. 

The  King  "  F  / 

against 

Patteson  J.  Rea:  \\  Shaw  (a)  is  a  very  early,  if 
not  the  earliest,  case  where  a  mandamus  was  applied 
for  against  a  treasurer ;  and  it  was  refused,  not  on  the 
ground  of  the  treasurer  being  a  ministerial  officer,  but 
because  the  foundation  of  the  rule  failed,  the  treasurer 
having  already  paid  over  the  money  in  obedience  to 
authority  which  he  could  not  resist.  But  afterwards,  in 
Bea:  v.  Bristow  {h\  the  Court  decided  against  granting 
the  writ,  on  the  broad  ground  that  the  party  applied 
against  was  a  ministerial  officer.  That  was  followed  up 
by  Bex  v.  The  Treasurer  of  the  County  of  Surrey  (c).  We 
know  that,  where  a  party  is  indicted  for  not  making  such  a 
payment,  he  may  be  fined,  and  that  the  prosecutor,  by 
applying  to  the  Crown,  gets  the  fine :  that  is  a  quicker 
and  better  remedy  than  a  mandamus.  In  Bex  v.  The 
Commissioners  of  Dean  Inclosure  (d)  there  was  a  work 
to  be  done;  and  in  Bex  v.  The  Commissioners  of  the 
Navigation  of  the  Bivers  Thames  and  Isis  {e)  the  parties 
applied  against  were  not  servants. 

Williams  J.  The  case  of  Bex  v.  Bristow  (b)  is  deci- 
sive. It  has  been  argued  that  a  mandamus  is  the  more 
convenient  remedy ;  but  I  observe  that,  in  Bex  v.  The 
Severn  and  Wye  Bailway  Company  {g),  Abbott  C.  J.  said 
that  he  had  entertained  considerable  doubts  in  the 
course  of  the  discussion,  whether  the  Court  ought  to 
grant  a  mandamus  to  compel  the  doing  of  an  act,  the 

(a)  5  T.  R.  549.  (6)  6  T.  R.  ICS. 

(c)  1  Chit.  R.  650.  (d)  2  M.  ^  S.  80. 

{e)  Ante,  p.  420.  n.  (c).  (^)  2  i?.  ^  Aid.  646. 

omission 
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omission  to  do  which  might  be  prosecuted  by  indict-  1835. 
ment.  The  object  of  that  application  was  very  different  tJ^Tkin 
from  the  object  here ;  and  the  case  did  not  fall  within  againsd 

Jeyes. 

the  rule,  laid  down  in  Rex  v.  Bristow  («),  of  not  granting 
a  mandamus  against  an  officer  simply  ministerial. 

Rule  discharged. 

(a)  6  T.  R.  168. 


The  King  anmnst  Francis  Hughes,  the  Mayor,  Thursday, 
and  John  Rogers,  one  of  the  Justices,  or  the 
Borough  of  Stafford, 

A rule  was  obtained  in  a  preceding  term,  calling  on      » ^^^^ 
commissioners 

the  above  magistrates  to  shew  cause  why  a  man-  were  em- 
powered to 

damus  should  not  be  granted,  requiring  them  to  issue  make  paving 
a  warrant  for  levying  on  the  goods  of  John  Ward  he^ar'and  re- 
6/.  175.  6c?.,  being  his  proportion  of  rates  made  under  an  iompkin^ng 
act,  1 1  G.  4.  c,  xliv.  (local  and  personal,  public),  for 
paving  and  lighting  the  streets  of  the  said  borough,  gave  an  appeal 

^        ^  ^       ^  &      from  the  com- 

The  rule  was  grounded  on  an  affidavit  of  the  collector,  missioners  to 

the  sessions. 

Stating  that  the  rates  had  been  duly  made,  and  de-  Anditpro- 
manded  of  Ward,  but  not  paid ;  that  the  deponent  laid  nonpayment  of 
an  information  before  Hughes  and  Rogers,  justices  of  days  afterper!. 
the  borough,  for  the  purpose  of  obtaining  a  distress  it°"hou1d  be"*^' 
warrant  against  Ward^s  goods,  and  proved  on  oath  be-  ^^^^^^ 

o        •'  *  tarn  justices, 

fore  them  the  making  of  the  rates,  and  a  demand  upon  upon  proof  on 

oath  of  such 
demand  and 

nonpayment,  to  issue  a  distress  warrant.  Justices,  being  applied  to  for  such  warrant,  re- 
fused to  grant  it,  but  stated  that  they  would  do  so  if  a  proper  information  were  sworn,  and 
the  party  summoned  before  them. 

The  Court  refused  a  mandamus  to  compel  the  justices  to  issue  a  warrant  without  sum- 
moning the  party. 

Supposing  that  the  act  authorised  the  justices  to  grant  a  warrant  without  summons  (a), 
Held,  nevertheless,  that  they  acted  rightly  in  not  so  granting  it. 

[(a)  But  see  the  next  case,  p.  433. 

F  f  3  Ward 


426 


CASES  IN  TRINITY  TERM 


1835.  Ward  more  than  seven  days  before  that  application; 
The  King  ^^^^  justices  refused  such  warrant;  and  that  the  act 
HuG^HEs      ^^^^  "°  other  remedy  for  recovery  of  the  rates.  Mr. 

HogerSf  in  opposition  to  the  rule,  made  affidavit  as 
follows  :  —  "  That  the  practice  in  such  cases  has  hitherto 
been  to  grant  a  summons  prior  to  a  distress  warrant, 
which,  upon  a  proper  information  being  sworn  before 
them,  he  and  the  said  Francis  Hughes  are  now  willing 
and  ready  to  do,  believing  that  in  so  acting  they  are 
complying  with  the  provisions  of  the  said  act  of  par- 
liament." 


Whateley  now  shewed  cause.  The  magistrates  are 
not  obliged  to  grant  a  distress  warrant  without  having 
first  issued  a  summons  and  heard  cause  shewn.  It  is 
true  that  the  act  (a),  in  sect.  119.,  which  authorises  the 

levy 

(a)  11  (?.  4.  c.  xliv.  (local  and  personal,  public)  sect.  109.  empowers 
the  commissioners  (appointed  by  sect.  1.  for  putting  the  act  in  execution) 
to  make  rates  for  the  purposes  of  the  act;  and  sect.  119.  enacts,  that  in 
case  any  person  assessed  to  any  rate  to  be  made  as  before  mentioned,  shall 
refuse  or  neglect  to  pay  his  proportion  of  any  of  the  said  rates  to  the 
collector  or  collectors  for  seven  days  next  after  personal  demand,  or 
demand  in  writing  left  at  his  usual  or  last  place  of  abode,  "  it  shall  be 
lawful  for  any  justice  or  justices  of  the  peace  of  the  said  borough,  upon 
proof  made  upon  oath  of  such  demand  and  nonpayment,  (which  oath  any 
such  justice  or  justices  is  and  are  hereby  empowered  and  required  to 
administer,)  by  warrant  under  the  hand  and  seal,  or  hands  and  seals,  of 
such  justice  or  justices,  (which  he  and  they  is  and  are  hereby  empowered 
to  grant),  to  authorise  and  direct  the  said  collector  or  collectors  to  levy 
such  rate  or  monies  so  in  arrear,  together  with  the  costs  and  charges 
attending  the  same,  to  be  ascertained  by  such  justice  or  justices,  by  dis- 
tress and  sale  of  the  goods  and  chattels  of  the  person  or  persons  so  re- 
fusing or  neglecting,"  &c.,  "  and  in  default  of  such  distress  it  shall  and 
may  be  lawful  to  and  for  such  justice  or  justices  to  commit  such  person 
or  persons  to  the  common  gaol  or  house  of  correction  for  the  said  county 
of  Stafford,  there  to  remain  without  bail  or  mainprize  for  any  time  not 
exceeding  three  calendar,  months,  or  until  payment  of  such  sum  or  sums 
of  money  as  shall  have  been  found  due  and  in  arrear  upon  all  or  any  such 

assess- 


Hughes. 
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levy  by  distress,  does  not  expressly  require  a  summons  1835. 

before  issuing  a  warrant ;  but  it  does  not  take  away  that 

^     ^  ...  The  King 

mode  of  proceeding,  nor  oblige  the  justices  to  grant  a  war-  against 
rant  without  it.  In  Uex  v.  Benn  {a)  this  Court  would  not 
issue  a  mandamus  to  justices  to  grant  a  distress  warrant 
for  a  poor  rate  without  summons ;  and  Lord  Kenyon  said, 
"  A  summons  must  precede  a  warrant  of  distress,  which 
is  in  the  nature  of  an  execution.  On  the  summons,  the 
party  may  shew  a  sufficient  reason  to  the  magistrates 
why  a  warrant  of  distress  should  not  issue ;  as  for  in- 
stance, that  he  has  already  paid  the  assessment  to  one 

assessment  or  assessments  as  aforesaid,  together  with  all  costs,  charges, 
and  expenses,  to  be  ascertained  by  the  said  justice  or  justices." 

Sect.  120.  enables  any  person  who  shall  think  himself  aggrieved  by  any 
rate  or  assessment  under  the  act,  to  apply  to  the  commissioners  (appointed 
by  sect.  I.)?  their  first  or  second  meeting  after  the  demanding  of  such 
rate,  and  empowers  the  commissioners  to  relieve  such  party  if  they  shall 
think  him  aggrieved.  It  also  enables  the  party,  if  dissatisfied  with  their 
determination,  to  appeal  to  the  quarter  sessions,  whose  determination  shall 
be  fi.nal. 

By  sect.  129.  all  fines,  penalties,  and  forfeitures  (of  which  there  are 
many,  for  various  offences),  imposed  by  the  act,  are  (where  it  is  not  other- 
wise particularly  directed)  to  be  levied  and  recovered  by  distress  and  sale 
of  the  offender's  goods,  by  warrant  of  any  justice  of  the  peace  for  the  said 
borough,  &c.,  (which  warrant  the  justice  is  thereby  required  to  grant), 
upon  confession,  or  information  on  oath,  &c. 

Sect.  133.  enacts,  "  that  in  all  cases  in  which  by  this  act  any  penalty 
or  forfeiture  is  imposed  and  made  recoverable  by  information  before  a 
justice  of  the  peace,  it  shall  be  lawful  for  any  justice  of  the  peace  to 
whom  complaint  shall  be  made  of  any  offence  against  this  act,  to  summon 
the  party  complained  against  before  him,  and  on  such  summons  to  hear 
and  determine  the  matter,"  &c.,  "  although  no  information  in  writing 
shall  have  been  exhibited  or  taken  by  or  before  such  justice,"  &c. 

Sect.  137.  enacts,  "  that  when  any  distress  shall  be  made  for  any  sum 
or  sums  of  money  to  be  levied  by  virtue  of  this  act,  the  distress  itself 
shall  not  be  deemed  unlawful,  nor  the  party  or  parties  making  the  same 
be  deemed  a  trespasser  or  trespassersj  on  account  of  any  defect  or  want  of 
form  in  the  summons,  conviction,  warrant  of  distress,  or  other  proceedings 
relating  thereto. " 

(a)  6  T.  R.  198. 

Ff  4  of 
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of  the  parish  ofEqers,  who  has  not  accounted  for  it.  But 
it  is  an  invariable  maxim  in  our  law  that  no  man  shall 
be  punished  before  he  has  had  an  opportunity  of  being 
heard :  whereas  if  a  warrant  of  distress  were  to  be 
issued  without  any  previous  summons,  the  party  would 
have  no  opportunity  of  shewing  cause  why  the  exe- 
cution should  not  issue  against  him."  Justices  have 
been  held  liable,  by  criminal  information  and  indict- 
ment, for  convicting,  or  making  an  order  in  the  nature 
of  a  conviction,  without  having  summoned  the  party  : 
Hex  v.  Allingfon  («),  Rex  v.  Constable  (G),  Rex  v.  Com- 
mins  (c).  In  the  present  case  an  action  would  lie  for 
issuing  the  warrant ;  and  where  that  may  reasonably  be 
apprehended,  the  Court  will  not  grant  a  mandamus: 
Rex  v.  The  Justices  of  BucJcinghamshire  (d),  Rex  v.  Bro- 
derip  {e).  The  statute  clearly  contemplates  a  summons, 
because  it  enacts  (sect.  137.)  that  a  distress  shall  not  be 
deemed  unlawful  for  any  defect  in  the  summons. 

R.  V»  Richards^  who  was  to  have  -supported  the  rule, 
was  absent. 

Lord  Denman  C.  J.  I  think  the,  justices  have  done 
that  which  was  perfectly  right.  It  may  be  that  the  act 
of  parliament  was  intended  to  give  them  more  than  the 
ordinary  powers  in  cases  of  this  kind  :  but,  if  that  is  so, 
they  have  properly  limited  those  powers  by  saying,  "  We 
will  npt  issue  a  distress  warrant  till  we  have  heard  the 

(a)  2Stra.  618,  S.  C.  as  Rex  v.  Vemhles,  2  Lord  Ray,  1405.  And 
see  Rex  v.  Venables,  1  Stra.  630. 

(b)  7JD.^R.  663,  (c)  8D.4;R.  344. 

(d)  3  Nev.  4:  M.  68.  S.  C.  as  Rex  v.  Morgan  and  Another,  2A.^jE, 
618.  note  (a).  See  Rex  v.  Dyer  and  Another,  2A,  ^E,  606.,  and  the 
cases  there  referred  to. 

(e)  5  B:  4;  C.  239. 

party." 
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party."  He  might  be  able,  upon  the  hearing,  to  prove 
that  he  had  paid,  or  to  give  a  reason  for  not  paying. 

LiTTLEDALE  J,  It  may  be  a  question  whether  the 
justices  might  exercise  this  authority  or  not ;  but  at  all 
events  a  mandamus  ought  not  to  issue. 

Patteson  J.  The  only  question  is,  whether  the  act 
is  obligatory  or  not.  There  are  no  words  to  make  it 
so.  It  may  have  been  contemplated  that  circumstances 
might  arise  in  which  a  summons  might  operate  merely 
as  a  notice  to  the  party  to  get  out  of  the  way,  and  it 
would  therefore  be  desirable  that  a  distress  warrant 
should  be  issued  at  once:  but  the  act  does  not  oblige 
the  justices  to  issue  it. 

Williams  J.  I  am  of  the  same  opinion ;  and  I  think 
that  if  the  justices  might  have  issued  the  warrant,  they 
have  exercised  their  discretion  very  wisely  in  not 
doing  so. 

jK.  V,  Richards,  being  in  Court  shortly  afterwards, 
obtained  leave  to  support  the  rule.  The  magistrates 
have  only  a  ministerial  duty  to  perform  in  enforcing 
payment  of  the  rate.  It  cannot  have  been  meant  that 
they  should  revise  and  correct  the  assessment.  They 
state  that  they  are  willing  to  grant  a  summons :  but  it 
would  be  ineffectual,  as  they  have  no  power  to  vary  or 
modify  the  rate.  If  it  had  been  intended  that  cause 
should  be  shewn  before  a  distress  warrant  issued,  the 
act  might  have  directed  a  summons  and  hearing  before 
the  commissioners  (who,  by  sect.  120.,  have  power  to 
relieve  parties  aggrieved):  but  this  is  not  done.  In 

cases 
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1835.      cases  where  the  justices  have  to  convict,  and  award  the 
The  King     P^^^^lties,  they,  being  the  proper  parties  to  hear  and  de- 
against      terminc,  are  properly  directed  to  issue  the  summons; 

Hughes. 

but  here,  if  a  summons  were  required,  it  clearly  ought 
not  to  be  issued  by  them.  As  to  sect.  137.,  which  enacts 
that  when  any  distress  shall  be  made  for  any  sum  to  be 
levied  by  virtue  of  the  act,  the  distress  shall  not  be 
deemed  unlawful  on  account  of  any  defect  in  the  sum- 
mons, that  does  not  necessarily  apply  to  distresses  for 
non-payment  of  rates,  because  the  act  gives  powers  of 
distress  for  levying  penalties  and  forfeitures  on  con- 
victions; and  those  convictions  take  place  upon  sum- 
mons. [Patteson  J.  How  does  this  case  differ  from 
that  of  a  distress  for  a  poor-rate?  There  the  justices 
have  nothing  to  do  with  making  the  rate,  and  no  control 
over  it;  and  the  clause,  43  Eliz,  c,  2.  s.  4.,  empowering 
them  to  distrain,  makes  no  mention  of  a  summons. 
Yet  it  has  been  repeatedly  held  that  a  summons  must 
issue  before  the  warrant  of  distress  for  a  poor-rate.] 
Here  a  tribunal  (that  of  the  commissioners)  is  expressly 
constituted  for  the  purpose  of  hearing  any  complaint 
against  the  assessment.  \_Patteson  J.  In  the  other  case 
the  sessions  are  such  a  tribunal.]  Here  the  enactments 
are  such  that  the  commissioners  and  magistrates  form, 
as  it  were,  branches  of  one  court.  The  magistrates 
have  no  discretionary  power  as  to  granting  a  warrant. 
The  act,  indeed,  would  be  nugatory  if  they  might  take 
the  rate  into  consideration  when  called  upon  to  grant  a 
warrant.  [^Patteson  J.  The  defendant  might  insist  on 
many  things  independent  of  the  propriety  of  the  rate ; 
for  instance,  that  it  had  never  been  demanded  of 
him.] 


Lord 
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Lord  Denman  C.  J.    Upon  the  main  point  in  the  1835. 
case,  not  the  least  doubt  has  been  raised.    The  infer-r 

The  King 

ence  drawn  from  that  clause  of  the  act  which  declares  against 
that  a  distress  shall  not  be  invalidated  by  a  defect  in  the 
summons,  has  been  answered  by  Mr.  Richards:  con- 
victions may  take  place  on  summons,  and  be  enforced 
by  distress ;  therefore  the  clause  may  apply  to  them. 
But  it  appears  to  me  that  this  statute  and  the  act 
43  Eliz.  c.  2.  stand  on  precisely  the  same  footing  as  to 
the  point  in  question.    By  that  act  the  overseers  are 
empowered  to  make  rates;  an  appeal  to  the  sessions 
is  given  ;  if  the  rate  is  not  appealed  against,  or  is  con- 
firmed, two  justices,  upon  non-payment,  may  issue  a 
distress-warrant.    The  same  provisions  are  contained 
in  this  act,  the  commissioners  here  making  the  rate,  as 
the  overseers  do  under  43  Eliz.  c.  2.    But,  under  the 
act  of  Elizabeth,  it  has  often  been  held  that  a  summons 
must  issue  before  the  warrant  of  distress ;  not  in  order 
that  the  magistrates  may  exercise  any  authority  over  the 
rate,  but  that  the  party  charged  may  be  enabled  to 
shew  whether  or  not  he  has  paid  the  rate,  and  to  make 
any  defence  which  may  arise  upon  the  simple  circum- 
stance of  a  summons  to  shew  cause  why  he  should  not 
pay  the  rate.    Why  should  we  suppose  that  the  legis- 
lature intended  any  different  mode  of  proceeding  under 
the  present  act?    Nothing  can  be  more  unreasonable 
than  the  course  here  proposed ;  and,  unless  it  were  ex- 
pressly directed  by  act  of  parliament,  I  should  think 
that  magistrates  ought  not  to  proceed  to  the  arbitrary 
act  of  issuing  a  warrant  without  calling  upon  the  party 
to  shew  whether  he  had  or  had  not,  in  fact,  paid  the 
rate,  or  why  it  had  not  been  paid.    In  my  opinion  the 
magistrates  in  this  case  have  done  themselves  honour  by 

refusing 
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refusing  so  to  proceed.  The  rule  will  be  discharged, 
and  with  costs,  almost  as  a  matter  of  course. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
statute  in  question  is  like  43  Eliz,  c,  2. ;  and  it  is  rea- 
sonable that  there  should  be  a  summons  before  a  distress 
issues. 

Patteson  J.  It  is  not  necessary  to  the  construction 
we  are  giving  the  statute,  to  say  that  the  justices  are 
invested  with  a  power  over  the  rate ;  nor  are  they.  The 
whole  object  of  the  summons  would  be,  that  the  party 
might  be  heard  to  shew  cause  why  he  should  not  pay 
the  rate.  At  all  events  the  act  does  not  compel  the 
justices  to  issue  a  warrant  without  calling  the  party 
before  them. 

Williams  J.  My  mind  remains  without  a  particle 
of  doubt  on  this  subject.  The  act  is,  at  any  rate,  not 
imperative:  it  only  says  that  "  it  shall  be  lawful"  for 
the  justices  to  issue  their  warrant.  The  analogy  between 
this  case  and  that  of  a  poor-rate  is  complete.  Suppose 
it  to  be  true  that  under  this  act  the  commissioners 
only,  and  not  the  justices,  are  enabled  to  relieve  against 
the  rate:  under  the  statute  of  Elizabeth,  the  justices 
who  issue  the  distress  warrant  cannot  relieve,  but  the 
party  must  appeal  to  the  sessions.  According  to  the 
argument  in  support  of  this  application,  if  there  were  no 
appeal,  or  an  unsuccessful  one,  against  a  poor-rate, 
nothing  would  remain  for  the  justices,  upon  nonpay- 
ment, but  to  grant  their  warrant.  Rex  v.  Benn  {a\ 
however,  is  a  sufficient  authority  to  shew  that  the 
answer  here  given  by  the  magistrates  is  a  complete  one. 

Rule  discharged  with  costs. 

(a)  6  T.  R.  198. 
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[The  following  case,  argued  and  decided  in  Trinity  term, 
1836,  may  conveniently  be  introduced  here.] 


Painter  ammst  The  Liverpool  Oil  Gas  Light  Friday, 

May  27th. 

Company.  isse. 
'^pROVER  for  coaches,  horses,  and  harness.    Plea,  By  statute 

X  ^  establishing  a 

that  the  plaintiff,  after  the  passing  of  an  act,  4  G.4.  gas  light  com- 

c.  xxxix.  (local  and  personal,  public),  for  lighting  the  enacted,  that  if 

town  of  Liverpool  with  oil  gas,  and  before  the  time  when,  should'^reftise 

&c.  to  wit,  on,  &c.  was  indebted  to  the  defendants  in  a  ten^dayrafteT^ 

large  sum,  to  wit,  &c.  for  gas  supplied  by  contract,  and  ^"^J  fj^^^ 

that  afterwards,  and  while  the  plaintiff  was  so  indebted,  ^^^^  *° 

*  the  company 

to  wit,  &c.  William  Henry  Par/mison,  the  collector  for  the  for  the  supply 

of  gas,  such 

defendants,  left,  at  the  place  of  business  of  the  plaintiflli  rent  should  be 
a  demand  in  writing  of  the  said  sum  so  due  and  owing  thecompany 
from  him  to  the  defendants  :  "  and  afterwards,  and  by  wrianrof 
more  than  ten  days  after  the  leaving  of  the  said  demand  pgace^for  the^ 
at  the  said  place  of  business  of  the  said  plaintiff  as  Jt^ho^hi  be"^ 
aforesaid,  he,  the  said  fV.  H,  P.,  then  being  such  col-  lawful  for  the 

company,  or 
their  clerk,  or 

any  person  acting  under  their  authority,  with  such  warrant,  to  levy  the  sum  so  due  by 
distress  and  sale  of  the  goods  of  the  party  so  neglecting  or  refusing  to  pay,  or  the  same 
might  be  recovered  by  action,  &c. 

Held,  that  a  warrant  so  issued  by  a  justice,  without  previously  summoning  and  hearing 
the  party  to  be  distrained  upon,  was  illegal,  though  a  summons  and  hearing  were  not  in 
terms  required  by  the  act. 

Where  a  magistrate  grants  a  warrant  in  the  nature  of  execution,  he  is  bound  first  to 
summon  and  hear  the  parties,  unless  the  statute  under  which  he  acts  clearly  renders  the 
discharge  of  that  function  ministerial  only,  or  in  some  other  manner  dispenses  with  the 
summons  and  hearing. 

In  trover  for  distraining  plaintiff's  goods,  the  company  justified  under  the  above  war- 
rant, and  stated  that  it  was  issued  on  the  complaint  of  their  collector,  and  that  he,  by  virtue 
of  it  and  under  their  authority,  seized  the  plaintiff's  goods  for  the  purpose  of  levying  a  sum 
owing  by  him  to  them,  and  duly  demanded  according  to  the  act. 

Held,  that  the  warrant,  although  it  would  have  protected  the  clerk  or  an  officer,  was  no 
justification  to  the  company,  they  not  having  acted  in  obedience  to  it,  but  having  put  it  in 
force  as  parties. 

lector, 
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[1836.]     lector,  and  so  acting  under  the  authority  of  the  said  de- 
fendants  as  aforesaid,  to  wit,  on,  &c.  preferred  a  com- 

Painter 

against      plaint  against  the  plaintiff  for  the  premises  aforesaid, 
Gas  Company,  before  James  Aspinall,  then  being  one  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  county  of  Lancaster  ; 
and,  thereupon,  afterwards,  the  said  J,  A.,  so  being  such 
justice  for  the  said  county  as  aforesaid,  and  before  the 
said  several  times,  when,  &c.  to  wit,  on,  &c.,  according 
to  the  form  of  the  statute  in  such  case,  &c.  duly  made 
and  caused  a  certain  warrant  under  his  hand  and  seal, 
directed  to  the  sub-baililFs,  head  constables  and  as- 
sistant constables  in  and  for  the  borough  of  Liverpool, 
and  also  to  the  said  W.  H,  P.  and  John  Hampson  and 
their  assistants ;  and  thereby  then  authorised  and  com- 
manded them,  every  or  any  of  them,  that  upon  the 
goods  and  chattels  of  the  said  plaintiff,  they  should  levy 
the  said  sum  of        I85.,  for  that  he,  being  a  person 
who  had  contracted  with  the  said  defendants,  to  take 
the  benefit  of  the  gas  from  the  said  defendants,  did 
refuse  and  neglect,  after  demand  (a)  left  in  writing  at  the 
place  of  business  of  the  said  plaintiff,  to  wit,  on,  &c.,  to 
pay  the  sum  of  V2l.  IS5.,  being  the  rent  due  to  the  said 
defendants  from  the  said  plaintiff  for  gas  consumed  by 
the  plaintiff,  contrary  to  the  form  of  the  statute,  &c. 
whereof  he,  the  said  plaintiff,  was  duly  convicted,  and 
for  the  levying  thereof,  they  were  to  seize,  take,  and 
carry  away  the  said  goods  and  chattels ;  and  if,  in  five 
days  after  such  seizure,  the  said  sum  of  12/.  I85.,  to- 
gether with  the  reasonable  charges,"  &c.  "  should  not 
be  paid,  then,  and  in  such  case,  after  the  expiration  of 

(a)  Littledale  J.  observed  that  the  warrant,  as  set  out,  did  not  shew  a 
default  "  after  the  space  of  ten  days  after  demand  made,"  according  to 
the  act.    See  sect.  72.  post.,  p,  436.  note  (6). 

the 
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the  said  five  days,  they  were  to  make  sale  thereof,  or  of  [1836.] 
so  much  thereof  as  should  be  sufficient  to  levy  the  said 

Painter 

sum,"  &c.    Then  followed  directions  as  to  the  disposal  against 

LiVERPOOI. 

of  the  overplus,  and  the  return  to  be  made  to  the  war-  Gas  Company, 
rant  if  the  distress  should  not  be  sufficient.  The  plea 
then  stated  that  Parkinson,  so  being  clerk  and  acting 
under  the  authority  of  the  defendants,  did  seize,  take, 
and  carry  away,  under  and  by  virtue  of  the  said  warrant, 
certain  goods  and  chattels  of  the  plaintiff,  being  the  goods 
and  chattels  in  the  declaration  mentioned,  for  the  pur- 
pose of  levying  the  said  sum,  &c.;  and  did  afterwards, 
and  more  than  five  days  after  such  seizure,  to  wit,  on, 
&c.  sell,  &c.  for  the  purpose  of  satisfying  and  discharg- 
ing the  said  sum,  &c.  Replication,  that  the  plaintiff 
was  not,  at  any  time  before  the  said  James  Aspinall 
made  the  said  warrant  in  the  said  plea  mentioned,  sum- 
moned or  warned  to  answer  the  said  complaint  of  the 
said  W.  H.  Parlcinson  against  the  plaintiff,  for  the  said 
supposed  debt,  before  the  said  J,  A,  or  any  other  of  his 
Majesty's  justices  of  the  peace,  nor  did  he  before  then 
have  any  notice  of  such  complaint,  nor  did  he  appear 
before  the  said  J.  A,  or  any  other  of  his  Majesty's 
justices  of  the  peace,  or  any  officer  or  person  whatever 
authorised  or  empowered  to  hear  the  said  complaint,  to 
answer  the  said  complaint,  and  the  said  warrant  was 
made  and  issued  against  him  as  aforesaid,  without  his 
having  had  any  means  or  opportunity  to  hear  or  answer 
the  said  complaint :  wherefore  the  defendants,  of  their 
own  wrong,  &c.  Rejoinder,  that  the  gas  was  supplied 
after  the  passing  of  the  act,  and  that  Parkinson,  as  such 
collector,  &c.  left  a  demand  in  writing  at  the  place  of 
business  of  the  said  plaintiff,  thereby  requiring  him  to 

pay 
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[1^36.]     pay  the  said  sum,  &c.  so  due  and  owing  from  the  said 
.  plaintiff  to  the  said  defendants,  as  in  the  said  last  plea 

Painter 

against      mentioned  ;  conclusion  to  the  country.    Demurrer,  be- 

LlVERPOOL  ,  .   .    ,  .  .  f.  .  - 

Gas  Company,  cause  the  rejoinder  neither  conresses  nor  avoids,  nor 
traverses  nor  denies  the  matter  of  the  replication,  and 
bacause  it  tenders  an  immaterial  issue.  Joinder. 


Wightman  in  support  of  the  demurrer.  The  pibinft 
taken  by  the  plaintiff  is  that,  before  a  warrant  was 
granted,  he  ought  to  have  been  summoned,  or  to  have 
appeared  without  summons,  before  the  magistrate,  to 
answer  the  complaint.  The  defendants  contend  that 
no  summons  was  necessary,  either  by  the  statute  or 
otherwise,  and  that  the  demand  by  their  collector  was 
sufficient  ground  for  a  warrant.  Unless  the  local  act 
expressly  takes  away  the  proceeding  by  summons,  the 
case  falls  within  the  principle  of  Rex  v.  Benn  (a).  But 
the  act  gives  no  authority  for  dispensing  with  a  sum- 
mons.   By  the  clause  for  recovery  of  rents  (5),  sect.  72., 

it 

(a)  6  r.  R.  198. 

{b)  4  G.  4.  c.  xxxix.  (local  and  personal,  public),  sect.  72.  enacts, 
"  that  in  case  any  party  or  parties  who  shall  contract  with  the  said  com- 
pany," (established  by  sect.  1.)  *•  or  agree  to  take,  use,  or  enjoy  the 
benefit  of  the  said  gas,  shall  refuse  or  neglect  after  the  space  of  ten  days 
after  demand  made  or  left  in  writing  at  the  place  or  places  of  abode  or 
business  of  such  party  or  parties,  to  pay  the  rents  or  sum  or  sums  of 
money  then  due  for  such  gas  to  the  said  company,  according  to  the  terms 
and  stipulations  of  the  said  company,  it  shall  be  lawful  for  the  said  com- 
pany" to  separate  his  gas-pipes  from  their  mains ;  "  and  that  the  rent  or 
rents,  sum  or  sums  of  money  then  due  from  any  such  party  or  parties  to 
the  said  company  for  such  gas,  as  also  any  other  rent  or  rents,  sum  or  sums 
of  money  due  and  owing  to  the  said  company  for  gas  supplied  by  them  to 
any  person  or  persons,  shall  and  may  be  recovered  by  the  said  company  or 
their  clerk  or  superintendant,  or  any  person  or  persons  acting  under  their 
authority,  by  warrant  under  the  hand  and  seal  of  any  justice  of  the  peace 
for  the  said  town  of  Liverpool  or  county  of  Lancaster  (as  the  case  may 
require) ;  and  it  shall  be  lawful  for  the  said  company,  or  their  clerk  or 

super- 
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it  is  enacted,  that  they  shall  and  maybe  recovered  by  [1836.] 
warrant  of  a  justice,  but  it  does  not  say  that  the  justice   

...  Painter 

shall  proceed  without  summons  and  hearing.  And  against 
other  modes  of  recovering  the  debt  are  given  in  that  gIs  oTmpany. 
section,  viz.  by  action,  bill,  plaint,  or  information.  Now, 
in  any  of  those  proceedings,  the  defendant  must  of 
course  have  been  heard ;  and  the  legislature  cannot 
have  meant  that  he  should  have  that  advantage  or  not, 
according  to  the  course  adopted  by  the  Company.  In 
an  action  he  might  allege  payment,  or  some  matter 
in  excuse ;  why  should  he  be  debarred  from  doing  so 
before  a  justice  ?  But,  unless  summoned,  he  has  no 
opportunity.  \_Littledale  J.  He  cannot  know  what 
justice  the  opposite  party  may  apply  to.]  Although 
the  act  does  not  expressly  say  how  the  warrant  is  to 
be  obtained,  it  must  mean  that  this  shall  be  done  in 
a  regular  manner,  and  according  to  the  rules  which 
guide  this  Court.  The  present  act  must  be  con- 
strued, as  to  the  clause  in  question,  like  43  Eliz,  c,  2. 


superintendant,  or  any  person  or  persons  acting  under  their  authority, 
with  such  warrant,  to  levy  the  said  sum  or  sums  so  due  and  owing  as 
aforesaid  by  distress  and  sale  of  the  goods  and  chattels  of  the  party  or 
parties  so  neglecting  or  refusing  to  pay  the  same,  rendering  the  overplus, 
if  any,  to  such  party  or  parties,  after  deducting  the  necessary  charges  of 
such  distress  and  sale,  or  the  same  may  be  recovered  in  the  Borough  court 
of  Liverpooly  or  in  any  of  His  Majesty's  courts  of  record  in  England,  by 
action  of  debt,  or  on  the  case,  bill,  plaint,  or  information,"  &c. 

By  sect.  74.,  any  person  "  thinking  himself  aggrieved  by  any  rule,  bye- 
law,  or  order  of  the  said  company,  or  any  thing  done  in  pursuance 
thereof,  or  by  the  order  or  determination  of  any  justice  or  justices  of  the 
peace  in  pursuance  of  this  act,"  may  appeal  to  the  sessions.  No  further 
.  power  is  given,  to  justices  or  others,  of  relieving  parties  aggrieved  by  any 
thing  done  under  the  act. 

There  are  many  clauses  in  the  act  directing  summary  proceedings  for 
the  recovery  of  penalties,  compensations,  &c.  They  are  noticed  in  the 
judgment  of  Patteson  J.,  but  need  not  be  more  particularly  stated. 

Vol.  III.  G  g  s.  4., 
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[1836.]  s.  4.,  which  empowers  justices  to  issue  a  distress  warrant 
Painter  poor-rates,  and  under  which  a  summons  has  always 

against       been  held  necessary.    [Littledale  J.  The  warrant  there 

Liverpool 

Gas  Company,  is  to  be  granted  against  "  every  one  that  shall  refuse  to 
contribute,"  which  may  imply  a  refusal  before  justices ; 
here  the  words  are  more  general,  "  in  case  any  party 
shall  refuse  or  neglect."    Lord  Denman  C.  J.    I  think 
you  cannot  bring  the  case  within  the  authority  of  those 
under  the  statute  of  Elizabeth:  you  must  rely  on  the 
general  principle.]    The  legislature  cannot  have  in- 
tended that,  in  any  case,  execution  should  issue  without 
the  party  being  summoned.    It  is  an  invariable  maxim 
that  no  man  shall  be  punished  without  being  heard. 
No  precise  form  of  words  is  requisite  in  a  statute  to 
enforce  this  rule ;  but  the  strongest  language  would  be 
necessary  to  sanction  a  departure  from  it.    Rex  v.  The 
Justices  of  Stafford  {a)  was  a  similar  case  to  this,  and  is 
an  authority  for  the  plaintiff.    [Lord  Denman  C.  J. 
We  did  not  mean  there  to  lay  down  a  general  rule : 
we  thought  it  reasonable  and  just  that  the  magistrates 
should  have  refused  to  grant  a  warrant  without  previous 
summons ;  but  it  would  not  follov/  from  that  decision 
that  the  issuing  of  a  summons  would  be  necessary  to  the 
defence  in  an  action  like  this.    In  the  present  case  the 
more  general  question  is  pressed  upon  us.] 

Cowlings  contra.  First,  even  admitting  that  a  sum- 
mons was  necessary,  the  proceedings  were  so  far  valid  as 
to  justify  persons  acting  under  this  warrant.  If  the  case 
fell  within  the  jurisdiction  of  the  magistrates,  which  the 
facts  here  shew  that  it  did,  the  proceedings  and  warrant, 

(a)  5  Nev.  ^  M,  94.    Ante,  p.  425.  as  Rex  v.  Hughes  and  Rogers. 

though 
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though  erroneous,  are  not  void.    In  The  Case  of  the  [1836.] 
Marshalsea  (a)  it  is  said,  "  a  difference  was  taken  when 

Painter 

a  court  has  jurisdiction  of  the  cause,  and  proceeds  in-  against 

Liverpool 

verso  oj^dine  or  erroneously,  there  the  party  who  sues,  or  Gas  Company, 
the  officer  or  minister  of  the  court  who  executes  the 
precept  or  process  of  the  court,  no  action  lies  against 
them.    But  when  the  court  has  not  jurisdiction  of  the 
cause,  there  the  whole  proceeding  is  coram  non  judice, 
and  actions  will  lie  against  them  without  any  regard  of 
the  precept  or  process."    In  Dr.  Webb  v.  Batchelour  (b), 
which  was  an  action  of  trespass  for  taking  cows,  it  was 
found,  by  a  special  verdict,  that  the  Plaintiff  was  called 
upon  to  perform  statute  duty  under  stat.  22  Car.  2. 
c,  12.,  but  omitted  to  do  it,  whereupon  a  justice  of 
the  peace  made  a  warrant  to  the  Defendant  to  dis- 
train upon  him  under  the  authority  of  the  act;  The 
warrant  was  made  without  summoning  the  Plaintiff, 
though  the  statute,  sect.  9.  empowers  the  justices  to 
grant  warrants  only  against  parties  in  default,   "  not 
having  a  reasonable  excuse  to  be  allowed  by  the  said 
justices     which  makes  the  case  stronger  than  the  pre- 
sent.   Yet  the  court  there  held,  that  the  defendant,  who 
made  the  levy,  was  protected  by  the  warrant,  saying, 
"  The  officer  that  executes  the  warrant  (though  unduly 
made  for  the  cause  alleged)  is  not  answerable,  for  he  is 
not  to  judge,  but  to  execute  the  matter,  it  being  within 
the  jurisdiction  of  the  justice  of  the  peace."    The  de- 
fendants there  were  surveyors  of  highways,  who  had 
procured  the  warrant.    It  is  suggested  here,  that  the 

(a)  10  Bep.  16  a. 

(6)  1  Ventr.  273.    S.  C.  Freem.  396,  407,  457,  and  488,  where  the         '  » 
special  verdict  is  set  out. 

G  g  2  party, 
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[1836.]      party,  if  summoned,  might  have  proved  that  he  had 
ah'eady  paid,  or  was  excused  from  paying;  but,  in  the 

Painter  ^ 

against       case  just  cited  {a),  Hale  C.  J.  said,  "  You  might  have 

Liverpool  ^      r  it 

Gas  Company,  gone  to  the  justice,  though  after  the  distress,  before  it 
was  sold,  if  you  had  any  excuse."  And  here  the  warrant 
directed  that  the  goods  should  be  kept  five  days  be- 
tween the  seizure  and  sale.  \_Li^tledale  J.  How  could 
the  justice  have  relieved  the  plaintiff,  if  he  had  applied 
to  him  in  that  interval  ?]  The  plaintiff  might  have 
called  upon  the  justice  to  order  a  restoration  of  the 
goods.  At  all  events  the  present  remedy  is  not  a  proper 
one.  There  is  no  hardship  on  the  plaintiff,  who  must 
be  taken  to  owe  the  money ;  and,  even  if  there  were,  he 
might  have  obtained  redress  if  the  proceeding  was  im- 
proper, by  an  action  on  the  case  against  the  Company, 
for  procuring  a  warrant  to  issue  without  a  previous 
summons.  A  conviction  may  be  set  aside  for  such  a 
cause,  as  in  The  Queen  v.  Dyer  [b)  :  or  the  court  may 
refuse  to  enforce  the  granting  of  a  warrant  by  man- 
damus; but  the  party  acting  under  the  warrant  is  not 
a  trespasser.  Powell  J.  said,  in  the  case  last  cited, 
"  that  if  an  action  were  brought  against  an  officer  upon 
execution  of  this  conviction,  it  would  not  lie,  for  an 
erroneous  conviction  would  justify  him."  As  to  the 
effect  of  the  want  of  summons,  supposing  it  to  be  a 
material  error  in  the  proceedings,  Ackerley  v.  ParJdn- 
son  (c)  is  a  case  in  some  degree  analogous,  where  a 
party  was  excommunicated  for  disobeying  a  citation 
which  proved  to  be  void  ;  but  it  was  held  that,  although 
the  proceeding  was  irregular,  there  was  no  want  of  ori- 
ginal jurisdiction,  and  therefore  that  the  vicar-generai 

(a)  Freem.  490.  (6)  6  Mod,  41.  (c)  3  M.  4;  S.  411. 

and 
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and  surrogate,  who  had  excommunicated  the  plaintiff,  [1836.] 
were  not  liable  to  an  action  on  the  case. 

Painter 

But  further,  the  magistrates  were  not  bound  to  sum-  against 

Liverpool 

mon  before  issuing  their  warrant.    The  decisions  on   Gas  Company, 
this  point,  which  refer  to  the  granting  of  a  mandamus, 
are  inapplicable,  and  the  statute  43  Eliz.  c.  2.  has  already 
been  distinguished  from  the  act  now  in  question.  Magis- 
trates, in  respect  to  clauses  like  the  present,  do  not  act 
in  a  strictly  judicial  capacity,  but  in  a  ministerial  one, 
nearly  resembling  a  judicial.   In  modern  acts  it  is  usual 
to  say  that  the  magistrate  shall  convict^  or  to  give  a  form 
of  a  conviction,  when  it  is  so  intended.  But  the  intention 
of  the  present  and  similar  clauses  is  to  give  the  same 
remedy  as  a  landlord  has  for  the  recovery  of  his  rent; 
by  which  name,  indeed,  the  gas  company's  dues  are 
spoken  of  in  the  very  clause  in  question.  Then,  to  avoid 
breaches  of  the  peace,  the  statute,  instead  of  giving  an 
immediate  power  of  seizure,  requires  the  intervention  of 
a  magistrate's  warrant,  to  give  an  ostensible  sanction  to 
the  proceedings.    It  is  argued  here,  that  the  warrant 
might  be  issued  though  the  party  had  paid ;  but  so  also 
it  may  be  said  that  a  landlord  might  seize  for  rent, 
though  none  was  due.    If  he  did,  the  party  distrained 
upon  would  have  his  remedy  by  action;  and  here,  the 
same  remedy  may  be  taken  if  a  warrant  is  obtained 
improperly.    [_Patteson  J.   The  justice,  in  this  warrant, 
has  given  five  days  for  payment,  acting  as  if  under  stat. 
27  G.  2.  c.  20.    The  local  act  does  not  call  upon  him 
to  give  any  time ;  he  therefore  exercises  a  discretion  in 
this  respect,  as  against  the  parties  obtaining  the  war- 
rant.   Then  can  it  be  said  that  he  merely  acts  minis- 
terially?  Throughout  the  warrant  he  affects  to  act 
G  g  3  judicially.] 
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[18S6.]     judicially.]    It  must  be  admitted  that  the  warrant  con- 

tains  superfluous  matter:  but,  if  the  mamstrate  pro- 
Painter  ...  »  r 

against      ceeded  judicially,  the  omission  to  summon  is  only  an 

Gas  Company,  error,  and  does  not  affect  the  party  acting  under  the 

warrant :  if  ministerially,  that  party  is  not  liable,  because 

the  justice  then  was  not  bound  to  summon.    It  may  be 

better,  in  a  case  like  this,  that  a  summons  should  issue ; 

but  the  proceedings  are  not  void  for  want  of  it.    If  a 

capias  issue  out  of  an  inferior  court  without  a  previous 

summons,  an  arrest  under  it  is  not  void  so  as  to  give 

the  party  an  action  for  false  imprisonment;  note(l)  to 

PiU  V.  Knight  (a). 


Wightman,  in  reply.  The  warrant,  here,  shewed 
upon  the  face  of  it  an  excess  of  jurisdiction,  and  tres- 
pass would  have  lain  for  enforcing  it ;  Groorne  v.  For- 
rester (b).  The  defendants  here  do  not  stand  in  the 
situation  of  officers  executing  process,  but  of  parties 
procuring  it  to  be  sued  out.  That  distinction  was  taken 
in  Parsons  v.  Lloyd  (c),  where  De  Grey  C.  J.  said,  "  If 
the  defendant"  (the  plaintiff  in  the  suit  then  before  the 
Court)  "  is  injured,  he  is  entitled  to  a  remedy  some- 
where: but  not  against  the  sheriff  or  his  officer,  who 
are  bound  to  obey  the  writ."  —  "  The  officer  not  being 
liable,  the  plaintiff  must  be.  He  has  procured  the 
writ  to  be  sued  out,  and  is  answerable  for  all  its  con- 
sequences." (c?)    An  officer  justifies  under  the  warrant; 

(a)  1  Wms.  Saund.  90.        {b)  5  M.  ^  S.  314.         (c)  2  W.  Bla.  845. 

(d)  Patteson  J.  enquired  if  the  warrant  in  Webb  v.  Batchelour  was  void 
upon  the  face  of  it  ?  Cowling  answered,  that  it  did  not  appear  that  any 
summons  was  mentioned  in  the  warrant  (see  Freevi.  489.);  but  that,  if 
it  had,  the  justices  could  not  have  given  themselves  jurisdiction  by 
reciting  a  false  fact :  Welsh  v.  Nashj  8  Easty  403.,  per  Lawrence  J. 

a  plain- 
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a  plaintiff  under  the  judgment.    It  is  said  that  the  pre-  [1836.] 
sent  act  was  intended  to  give  the  same  remedy  to  the  ' 

°  .  Painter 

company  which  a  landlord  has  for  his  rent;   but  the  against 

LiVFRPOOL 

remedy  is  a  more  summary  one,  for  the  distress  may  be  Gas  Company, 
sold  immediately ;  and,  according  to  several  authorities, 
such  a  distress  would  be  irreplevisable  («). 

Lord  Denman  C.  J.  The  first  question  is,  whether 
the  warrant  in  this  case  was  a  good  warrant,  justifying  any 
person  who  acted  under  it  ?  It  is  said  to  be  so,  under 
the  seventy-second  section  of  the  statute  4  G.  4.  c.  xxxix. 
In  order  to  decide  this  point,  we  are  called  upon  to 
consider,  on  general  principles,  whether  justices  autho- 
rised by  statute  to  proceed  by  warrant,  in  execution, 
may  do  so  without  a  previous  summons  to  the  parly  to 
be  affected.  No  cas^,  as  yet,  has  furnished  an  express 
authority  on  this  subject,  for,  although  Lord  Kenyon 
intimated  an  opinion  upon  it  in  Rex  v.  Benn  (Z>),  it  was 
not  necessary,  for  the  decision  which  the  Court  there 
came  to,  that  this  point  should  be  determined.  But,  in 
the  present  case,  I  am  of  opinion  that  the  w^arrant  ought 
to  have  been  issued  upon  summons  of  the  party.  The 
vv-arrant  states  that  the  plaintiff,  having  contracted  with 
the  defendants  for  a  supply  of  gas  from  them,  refused, 
after  demand  made  in  writing,  to  pay  the  rent  due  to 
them  for  gas  consumed  by  him,  whereof  he  was  duly 
convicted.  The  very  terms  of  this  warrant,  referring  to 
a  conviction,  make  it  evident  that  the  party  ought  to 
have  been  summoned  to  shew  either  that  he  had  not 
refused  to  pay,  or  that  he  had  an  excuse  for  not  paying. 
Therefore  we  are  called  upon  by  general  principles  to 

(a)  See  Wilson  v.  Wellery  IB.^B.51,  (b)  6  T.  R.  198. 

G  g  4  say 
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[18360      say  that  this  warrant  is  illegal,  because  the  party  against 

'  whom  it  issued  had  no  opportunity  mven  him  of  shew- 

Painter       ^  J  & 

against       ing  that  he  ought  not  to  be  convicted.    But  then  the 

Liverpool 

Gas  Company,  question  is,  whether  the  warrant,  though  improperly 
issued,  v/ill  protect  these  parties.  A  warrant  is  a  jus- 
tification to  officers,  because  they  are  not  to  canvas 
the  legality  of  the  process  they  have  to  execute.  Acts 
of  parliament  have  been  passed  for  their  protection, 
founded  on  that  principle;  and  it  is  a  just  one;  for  it 
would  be  absurd  that  an  officer  charged  with  the  exe- 
cution of  a  warrant  should  have  to  pause  and  consider 
whether  it  was  regularly  issued  or  not.  But  here  the 
parties  relying  on  the  warrant  are  not  officers ;  it  is  not 
even  the  clerk  of  the  company  who  justifies,  but  the 
company  themselves  who  allege  that  their  clerk,  acting 
under  their  authority,  and  by  their  command,  took  the 
goods,  by  virtue  of  the  warrant.  The  case,  therefore, 
is  like  those  where  the  question  has  been,  not  whether 
an  officer  was  justified,  but  the  parties  who  set  him  in 
motion.  The  decision  in  Webb  v.  Batcheloiir  [a)  limits 
itself  to  the  principle,  that  an  officer  is  not  liable  for 
executing  an  irregular  warrant ;  a  doctrine  also  laid 
down  by  Powell  B.  in  Gwinne  v.  Poole  {b).  Those  cases 
would  have  resembled  the  present,  if  the  defendants 
there  had  been  parties  intervening  between  the  magis- 
trate and  the  officer,  and  justifying  themselves  for  em- 
ploying the  officer  to  act  under  the  warrant.  The 
plaintiff  is  entitled  to  judgment. 

LiTTLEDALE  J.    I  am  of  the  same  opinion.    I  think 
it  was  necessary,  to  render  this  warrant  available,  that 

(a)  1  Venlr.  273.    Freem.  396,  407,  457,  488. 
{b)  2  Lutw.  935.  1 560. 

,  a  sum- 
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a  summons  should  have  issued  first.    The  case  is  like  [1836.] 
Bex  V.  Benn  (a).    The  fourth  section  of  stat.  43  Eliz, 
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C.2.  empowers  justices  by  their  warrant  to  levy  the  against 
poor-rate  upon  every  one  that  shall  refuse  to  contribute ;  Gas  Company, 
by  which  a  refusal  before  justices  appears  to  be  more 
plainly  pointed  out  than  in  the  early  part  of  4  G.  4. 
c,  xxxix.  5.  72.,  where  it  is  said  that  if  any  party  shall 
refuse  or  neglect  after  the  space  of  ten  days  after  demand, 
in  writing,  to  pay  the  company's  rents,  they  may  be 
recovered  by  warrant  of  a  justice,  though  it  may  be 
observed  that,  in  the  part  of  the  section  which  imme- 
diately follows  the  mention  of  proceedings  before  the 
justice,  the  words  "  so  neglecting  or  refusing  to  pay  " 
occur  again.  And  the  operation  of  both  statutes,  in 
this  respect,  ought  to  be  the  same.  In  the  case  of  ma- 
licious injuries  punishable  by  summary  conviction, 
under  stat.  7  &  8  G.  4.  c.SO.,  a  justice  is  empowered 
(by  sect.  30,),  on  a  charge  being  made  before  him,  to 
issue  his  warrant  for  apprehending  the  party  charged, 
without  previous  summons  ;  but  that  is  in  the  nature  of 
a  criminal  proceeding,  and  the  warrant  issues  only  for 
the  purpose  of  bringing  the  party  before  the  justice* 
The  warrant,  here,  is  in  the  nature  of  an  execution ;  and, 
both  upon  the  principle  stated  in  Bex  v.  Benfi  (a),  and 
in  common  justice,  such  process  ought  not  to  issue  with* 
out  a  hearing  of  the  party.  Without  a  summons,  the 
party  has  no  opportunity  of  going  to  the  justice.  When 
the  demand  is  made,  he  can  apply  only  to  the  gas 
company  themselves  ;  for,  at  that  time  at  least,  no  sum-^ 
mons  from  a  justice  has  issued.  As  to  the  legality  of 
the  warrant)  therefore,  I  think  that  it  ought  not  to  have 


(«)  6  T,  E,  198. 


been 
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[1836.]      been  granted  without  a  summons.    Then,   as  to  the 
"  protection  claimed  by  these  defendants  ;  it  is  true,  that, 

Painter 

against  according  to  Webb  v.  Batchelour  an  officer,  in  a 
Gas  Company,  case  like  this,  would  be  protected,  because  it  does  not 
belong  to  him  to  say,  "  there  is  an  error  in  the  proceed- 
ings, therefore  I  will  not  execute  the  warrant,"  But 
this  is  an  action  against  the  company  themselves ;  they 
are  'the  persons  who  put  Parkinson  the  collector  in 
motion,  and  cause  him  to  demand  the  rent  and  seize 
the  goods.  It  is  not  he  that  justifies,  but  they  who 
allege  that  he  acted  under  their  authority :  they  adopt 
the  warrant,  and  they  identify '  themselves  with  him 
throughout  the  transaction.  It  was  their  duty,  then,  to 
see  that  the  warrant  was  a  proper  one ;  and,  as  it  is  not 
so,  for  want  of  a  summons,  the  judgment  must  be 
against  them. 

Patteson  J.  As  to  the  first  point:  the  statute  of 
Elizabeth  and  that  now  in  question  are  not  analogous 
to  each  other  in  all  respects,  as  perhaps  no  two  acts 
are :  but  it  is  sufficient  to  say  that  on  this  act  there  is 
not  the  slightest  doubt  in  the  world  that  the  party  ought 
to  have  been  summoned  before  a  warrant  was  granted 
against  him.  There  are  many  clauses  in  this  act  pro- 
viding for  the  recovery  of  penalties  and  damages  by 
summary  proceeding  before  justices,  and  authorising 
them  to  issue  warrants  for  levying  the  sums  to  be  re- 
covered ;  scarcely  any  two  of  them  agree  in  their  terms, 
and  in  none  of  them  is  a  summons  mentioned,  except  in 
sect.  70.,  which  relates  to  compensation  for  damage 
done  to  lamps.    It  cannot  be  supposed  that  the  legis- 


(a)  I  Ventn  278.  Freem.  396,  407,  457,  488. 
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lature  meant  the  justices  to  proceed  upon  summons  in  [1836.] 
that  case  only;  and,  if  in  others,  why  not  in  this?  " 

Painter 

Taking  all  the  provisions  together,  the  intention  evi-  against 

Liverpool 

dently  is  that  the  justices  should  issue  their  warrant  for  Gas  Company, 
the  recovery  of  these  rents,  after  the  proper  steps  have 
been  taken,  and  not  otherwise.  The  question  raised  by 
the  defendants  comes  to  this,  whether  the  proceeding  of 
the  justices  was  judicial  or  ministerial;  if  it  be  judi- 
cial, the  justices  cannot  have  issued  their  warrant  without 
having  determined  some  point;  and  that  should  have 
been  upon  hearing  the  parties.  Mr.  Cowling  says  that 
the  party  distrained  upon  may  apply  to  the  justices 
after  the  distress  :  but  that  is  not  a  satisfactory  answer, 
for  the  goods  may  be  sold  immediately :  the  act  says 
nothing  of  any  time  to  be  given,  although  the  justice  in 
this  case  allowed  five  days,.  In  fVebb  v.  Batclielour  {a) 
it  was  assumed  throughout,  that  the  warrant  was  bad 
for  want  of  a  previous  summons.  It  is  true  that  the 
particular  case  arose  under  a  statute  which  contained  the 
words  "  not  having  a  reasonable  excuse  to  be  allowed 
by  the  said  justices ; "  but  the  whole  case  shews  that, 
even  at  that  time,  a  summons  was  held  to  be  necessary 
before  a  warrant  issued  in  execution,  which,  as  my 
brother  Littledale  has  pointed  out,  differs  much,  in  this 
respect,  from  a  warrant  in  the  nature  of  mesne  process. 

The  remaining  question  is,  whether  the  present  de- 
fendants can  justify  under  the  warrant,  it  not  having 
been  directed  to  them  but  to  their  clerk.  The  reason  for 
which  such  a  warrant,  though  irregular,  would  be  a 
protection  to  an  officer,  is,  that  he  would  not  be  entitled 
to  set  up  bis  private  opinion  against  that  of  the  justice 

(a)  1  Ventr.  273.    Freem.  396,  407,  457,  488. 

as 
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[1836.]     as  to  the  goodness  of  the  warrant.    He  is  bound  to 
obey  it,  and  is,  therefore,  protected  in  doinff  so.  But 

Painter  ° 

against      the  Company  were  not  so  bound.    If  they  did  not  act 

Liverpool 

Gas  Company,  upou  the  warrant  they  were  in  no  way  answerable ;  and 
they  cannot  justify  under  it  if  they  have  officiously  used 
it.  The  case  is  not  like  that  of  persons  called  in  to 
assist  those  who  have  a  warrant  to  execute.  This  is  an 
action  of  trover  against  parties  who  have  received  the 
fruits  of  the  levy,  and  who  plead  that  the  goods  were 
taken  by  their  officer,  and  under  their  direction.  They 
have  officiously  interfered  in  the  execution  of  the  war- 
rant, and  they  have  the  proceeds.  In  Webb  v.  Batche- 
lour  {a)  the  parties  held  to  be  justified  were  those  to 
whom  the  warrant  was  directed. 

Williams  J.   There  is  no  doubt  that  this  was  a 
judicial  act.    By  sect.  72.  of  the  Gas  Company's  Act, 
no  proceeding  can  be  taken,  whether  summarily,  or  by 
N  the  ordinary  process  of  law,  for  recovery  of  the  rents 

in  question^  until  the  expiration  of  ten  days  after 
demand.  A  warrant,  then,  for  the  purpose  of  this  levy, 
could  not  be  claimed  as  matter  of  right,  and  without 
inquiry  to  satisfy  the  justice  that  it  was  grantable,  any 
more  than  a  warrant  to  arrest  for  felony.  The  act,  there- 
fore, being  clearly  judicial,  the  party  against  whom  the 
application  was  made  should  have  had  an  opportunity  of 
shewing  cause.  Rex  v.  Benn  [b)  was  decided  under  a 
different  statute;  and  the  judgment  of  Lord  Kenyon^ 
which  had  been  referred  to,  went  somewhat  beyond  the 
immediate  question  in  the  case :  but  I  never  heard  the 
proposition  doubted,  that  a  party  is  not  to  suffer  in 


(a)  1  VeMr,  273.   Freem,  489. 


(6)  6  r.  R.  198. 

persoa 
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person  or  in  purse  without  an  opportunity  of  being  [1836.] 
heard.    As  to  the  other  point,  the  case  of  an  officer  ^ 

Painter 

executing  process  or  a  warrant  bears  no  analogy  to  against 
this.  It  would  be  wild  work  if  the  officer  were  entitled  Gas  Company, 
to  scan  the  warrant  delivered  to  him,  for  the  purpose  of 
ascertaining  whether  it  was  regular  or  not  under  the 
circumstances  of  the  case.  But  here,  the  persons  justi- 
fying are  parties  who  allege  that  money  was  due  to 
them,  and  that  the  warrant  was  executed  under  their 
authority,  for  the  purpose  of  satisfying  their  demand. 
The  argument,  therefore,  on  this  point,  which  depended 
wholly  on  the  supposed  analogy  between  the  present 
case  and  that  of  an  officer,  fails. 


Lord  Denman  C.  J.  referred  to  Harper  v.  Carr{a)^ 
where  Lord  Kenyon  said,  "  It  is  an  essential  rule  in  the 
administration  of  justipe  that  no  man  shall  be  punished 
without  being  heard  in  his  defence ;  the  party  must  be 
summoned  before  a  warrant  of  distress  is  granted,  as 
we  decided  in  Rex  v.  Benri;  and  on  that  summons  many 
circumstances  may  appear  to  shew  that  a  warrant  of 
distress  ought  not  to  be  granted." 

Judgment  for  the  Plaintiff. 


(a)  7  T,  R.  275 
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Friday,  WeNHAM  amhlSt  DoWNES. 

May  29th.  ^ 

Aninterlocu-  attachment  h'hd  issued  against  the  plaintiff  for 

tory  judgment  .  .  , 

having  been  non-payment  or  costs  taxed  on  setting  aside  an 

costTagairst^  interlocutory  judgment  by  Patteson  J.  Afterwards 

f  Judge"at^'  ^^^y        m7/z«?7Z5  J.  made  an  order  that  the  defendant 

chambers,  and  should  have  three  days  to  rejoin,  after  the  plaintiff 

an  attachment  j  j  c 

having  issued    should  have  purged  his  contempt. 

for  the  non- 
payment, an- 

af  ch^ambers  S,  Richards  now  moved  for  a  rule  to  shew  cause 

the  dlefendant  ^^^^  oi'der  should  not  be  set  aside.    The  affidavit 

should  have  stated  the  above  facts,  and  that  no  reason  for  the  order 

three  days  ' 

to  rejoin,^after  j^^d  been  given  to  the  learned  judge,  or  by  him,  beyond 
should  have      the  non-payment  of  the  above  costs;  nor  was  any  thing 

purged  his  con-  .  .  .  . 

tempt.   The     alleged  at  all  on  oath  to  induce  him  to  make  it.    It  did 

Court  refused  i        i  •  -ro 

to  set  this  order  not  appear  v/hether  or  not  the  plamtifr  was  in  custody, 
appearing^that    -^"^  Urged,  in  support  of  the  application,  that 

was^ncustody  ^^^^  remedy  by  attachment  was  sufficient  to  do  justice  in 
or  had  paid  the         case,  without  Staying:  the  proceedings,  which  was 

costs,  or  was  J     o  f  o  ' 

unable  to  pay  unuSUal. 

them. 

Per  Curiam  [a).  We  cannot  say  that  the  learned 
judge  had  no  reason  for  making  the  order.  It  does  not 
appear  that  the  attachment  gives  any  remedy;  for  the 
plaintiff  is  not  stated  to  be  in  custody;  nor  is  it  stated 
that  the  costs  have  been  paid,  or  that  the  plaintiff  is 
unable  to  pay  them.  If  any  steps  are  taken  to  enforce 
the  attachment,  you  can  apply  again. 

Rule  refused. 


(a)  Littledale,  Patteson,  and  Williams  Js.  Lord  J)enm.an  C,  J.  had  left 
the  Court. 
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Bastard,  Esquire,  against  Trutch.  Friday, 

Mmj  29th. 

^HE  defendant  made  affidavit  to  the  following  effect: —  Defendant 

On  the  20th  of  January  1834,  he  was  arrested  on  custody^of  the 
a  ca.  sa.  at  the  suit  of  a  person  named  Slark,  and  pri^son^of  the 
lodged  in  the  prison  of  the  sheriff  of  Devonshire.    In  sheriff  of  z>., 

o  ^  the  keeper  re- 

Aprzl  1834,  while  he  was  in  custody  as  above,  he,  being  turned  to  a 

habeas  corpus, 

indebted  to  Mr.  Bastard  in  the  sum  of  222/.  5s.,  exe-  that  defendant 

was  in  his  cus- 

cuted  a~cognovit  for  that  amount  to  him,  on  which  judg-  tody  on  a  ca. 

.  ,  ^  ^  ^         1  sa.  directed  to 

ment  was  entered  up  in  J^aster  term  1834 ;  and  a  ca.  sa.  the  coroner  of 
issued  upon  that  cognovit,  which  was  lodged  with  the  ^piaintig;"^' 
keeper  of  the  said  prison,  on  the  3d  of  June  1834,  and  ^^'^^  ^a.  sa. 

r  t  ^  '  was  set  out  m 

the  defendant  was  there  detained  upon  the  last-men-  the  return,  with 

*  a  certificate  by 

tioned  writ.     In  October  1834  a  habeas  corpus  is-  the  coroner 

that  it  was  a 

sued,  to  which  the  gaoler  returned  the  last-mentioned  true  copy,  it 

,  I'll  appeared  by 

writ,  settuig  It  out  m  the  return :  the  writ  by  the  return  affidavit  that 
appeared  to  be  a  ca.  sa.  directed  to  the  coroner  of  the  was^sheriffof 
county  of  Devon,  "  to  satisfy  Edmund  Pollexfen  Bas-  did  not  appear 
tard,  Esq.  for  222/.  55."  &c.    There  was  also,  in  the 

^  'or  return,  nor 

body  of  the  return,  a  certificate  by  the  coroner  that  this      ^t  appear 

that  there  was 

was  a  true  copy  of  the  writ.    On  this  return  the  de-  any  entry  on 

,  the  roll  sug- 

fendant,  being  taken  before  a  Judge,  was  cor^imitted  to  gesting  the 
the  custody  of  the  marshal.    No  further  proceedhig  tfon  tod^-™°' 
had  taken  place  in  the  suit.  Bastard  v.  Trutch,  nor  had  dSda^t^for 

irregularity : 

Held,  that  it  was  not  requisite  that  the  ca.  sa.  should  mention  the  fact  of  the  plaintiff 
being  sheriff ;  and  that  a  suggestion  might  at  any  time  have  been  made  on  the  record, 
if  it  had  been  necessary,  since  the  rule  Hil.  2       4.  s.  95. 

It  appeared  by  affidavit  that  the  defendant  being  in  the  sheriff's  custody  at  the  suit  of  iS"., 
the  ca.  sa.  at  the  suit  of  B.,  the  now  plaintiff,  was  lodged  with  the  keeper  of  the  gaol ;  but 
no  facts  were  deposed  to  otherwise  connecting  the  coroner  with  the  keeper.  Held,  that 
the  defendant  was  regularly  charged  at  the  suit  of  B.  ;  for  that  it  would  be  intended  that 
the  writ  came  to  the  coroner's  hands^  and  it  was  not  necessary  that  he  should  make  a  formal 
warrant  to  the  keeper. 

The  Court  refused  to  discharge  the  defendant. 
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1835.  any  roll  been  carried  in,  or  proceedings  entered  up. 
„  On  this  affidavit,  Archbold,  in  last  term  (11th  May),  ob- 

Bastard  ^ 

against  tained  a  rule  calling  on  the  plaintiff  to  shew  cause  v/hy 
the  defendant  should  not  be  discharged  out  of  custody 
as  to  this  action. 

By  the  affidavits  in  answer,  it  appeared  that  the 
plaintiff  was  sheriff  of  Devonshire  for  the  year  1834,  on 
and  before  11th  of  March  1834.  That  the  defendant, 
being  then  in  the  plaintiff's  custody,  as  such  sheriff,  in 
execution  in  two  actions,  one  at  the  suit  of  a  person 
named  Davies,  for  182/.  65.,  and  the  other  at  the  suit 
of  Slark  for  48/.  8s.  6d.,  escaped,  involuntarily  and 
against  the  will  of  the  plaintiff,  on  the  said  11th  of 
March.  Davies  called  upon  the  plaintiff  to  pay,  and  he 
did  pay,  the  182/.  6s.  The  defendant  was  retaken,  11th 
of  April  1834,  was  sued  by  the  plaintiff  for  his  expenses, 
&c.,  and  gave  the  cognovit,  as  before  mentioned,  for 
222/.  55.,  debt  and  costs,  upon  which,  default  having 
been  made,  judgment  was  entered  up  in  Triniti/  term 
last  (not  Easter,  as  stated  by  the  defendant),  and  the 
writ  of  ca.  sa.  issued,  directed  to  the  coroner  (the  plain- 
tiff being  still  sheriff),  on  the  30th  of  Mai/  1834,  and 
was  lodged  with  the  keeper  of  the  prison  on  the  3d  of 
June  1834.  On  the  23d  of  April  1834  the  plaintiff  car- 
ried in  the  roll.  The  affidavit  did  not  state  whether  the 
roll  contained  an  averment  or  suggestion  that  the  plain- 
tiff was  sheriff. 

Crotsoder  now  shewed  cause.  First,  the  writ  was  pro- 
perly directed  to  the  coroner  of  Devonshire,  the  plaintiff 
beinjr  then  sheriff.  It  is  true  that  the  writ  does  not 
state  that  the  plaintiff  was  sheriff :  but  that  appears  by 
affidavit.    It  is  not  necessary  that  the  fact  should  be 

entered 
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entered  on  the  roll :  in  Pariente  v.  Castle  {a)  the  Court 
refused  to  discharge  a  prisoner  out  of  execution  on  the 
ground  that  no  judgment  was  docketed  and  entered  on 
the  rolls.  And,  by  the  rule  of  HiL  2  W.  4.  5.  95.  {h\ 
"  in  order  to  charge  a  defendant  in  execution,  it  shall 
not  be  necessary  that  the  proceedings  be  entered  of 
record."  The  roll  in  fact  was  carried  in ;  and,  even  if  it 
do  not  state  the  fact  that  the  plaintiff  was  sheriff,  that 
does  not  make  the  process  irregular.  Secondly,  it 
will  be  objected  that  the  writ  should  not  have  been 
lodged  with  the  keeper  of  the  sheriff's  prison,  as  it  was 
directed  to  the  coroner.  But  for  this  purpose  the 
keeper  is  the  coroner's  officer  also.  This  appears  by  the 
coroner's  certificate  in  the  return.  And  the  Court  will 
presume  that  whatever  was  necessary  to  constitute  the 
keeper  the  officer  of  the  coroner  has  been  regularly 
done :  the  irregularity,  if  any,  should  appear  by  the 
affidavits  on  the  other  side. 

Sir  John  Campbell,  Attorney- General,  and  Archbold, 
contra.  The  return  does  not  shew  a  sufficient  cause  of 
detainer.  It  is  true  that,  if  the  sheriff  be  interested, 
the  process  should  go  to  the  coroner;  and,  if  the  co- 
roner be  interested,  to  two  elisors.  But,  if  it  appeared, 
in  the  proceedings,  merely  that  process  was  directed  to 
two  individuals,  the  proceedings  would  be  irregular ; 
it  would  not  be  presumed  that  the  sheriff  and  coroner 
were  interested,  and  that  the  Court  had  appointed  the 
persons  named,  to  be  elisors.  So  here  the  writ  should 
recite  that  the  sheriff  is  interested.  In  Done  v.  Sme- 
tliier  (c)  the  Court  said  that  the  proper  method  was  to 
take  a  writ  directed  to  the  coroners,  on  the  surmise  of 
the  facts  in  chancery.    \_Patteson  J.    In  the  case  of 

(a)  2B.^P.  163.         {b)  3B.<^  Ad.  S88.         (c)  Cro.  Car.  416. 

Vol.  III.  H  h  jury 


1835. 


Bastard 

against 
Trutch. 
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1835.      jury  process,  there  is  a  suggestion  entered.]    That  was 
done  in  Rex  v.  Warrington  (a),  which  case  was  relied  on 

Bastard 

against  in  a  case  upon  a  testatum  capias,  Letsom  v.  Buckley  (b)* 
So  in  Rich,  v.  Player  (c)  there  was  a  suggestion  on  the 
roll.  The  suggestion  should  be  entered  with  a  nient 
dedire.  \_Littledale  J.  Why  cannot  that  be  done  ver- 
bally now  ?]  Perhaps,  on  the  authority  of  Brand  v. 
Mears  (d),  if  the  plaintiff  now  produced  to  the  Court 
the  roll  in  the  action,  with  the  proper  suggestion  entered 
upon  it,  it  would  be  sufficient,  and  the  Court  would  not 
inquire  when  such  entry  was  made :  but  it  is  not  suf- 
ficient to  say  that  the  suggestion  may  be  made ;  it  must 
appear  to  the  Court  to  be  made,  in  order  to  warrant  a 
writ  directed  to  the  coroner.  But,  secondly,  the  de- 
tainer by  the  keeper  of  the  sheriff's  prison,  on  this  writ, 
is  unwarranted*  The  defendant  does  not  appear  to  be 
in  the  coroner's  custody  at  all,  in  this  suit.  It  does  not 
appear  that  the  writ  was  in  the  coroner's  hands  before 
it  was  lodged  with  the  keeper,  nor  that  anything  passed 
between  the  coroner  and  the  keeper.  \_Patteson  J.  The 
rule  as  to  proceedings  of  this  kind  applies  only  where 
the  defendant  is  already  in  the  custody  of  the  person  in 
whose  custody  he  is  to  be  detained.  But  here  the  de- 
fendant was  not  in  the  custody  of  the  coroner,  but  of  the 
sheriff,  at  the  suit  of  SlarJc.  Littledale  J.  The  coroner 
might  make  out  his  warrant  to  the  keeper.]  The 
keeper  is  not  connected  with  the  coroner  at  all,  on  these 
proceedings* 

Littledale  J.  [e).  There  are  two  objections  made  to 
the  regularity  of  this  proceeding.    First,  it  is  said,  that 

(a)  1  Salk.  152.  {b)  5  M.  ^  S.  144. 

(e)  2  Show.  262,  286.  (d)  3  T.  JR.  388.  ~ 

(e)  Lord  Denman  C.  J,  had  left  the  Court. 

nothing 
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nothing  appears  to  authorise  the  direction  of  the  writ       1 835. 
to  the  coroner.    I  do  not  think  it  necessary  that  the 

Bastakd 

facts  should  be  noticed  in  the  ca.  sa. ;  that  may  be  in  against 

T[^si  u  jCc  If* 

the  common  form.  Any  entry  elsewhere,  which  may 
be  necessary  to  authorise  the  proceedings,  might  be 
made  now,  as  often  is  done,  and  as  was  said  to  be  allow- 
able in  the  case  of  a  fieri  facias,  to  warrant  a  testatum 
fieri  facias,  in  Brand  v.  Mears  {a),  referred  to  in  the 
argument.  But,  by  the  rule  Hil.  2  W,  4.  s,  95.  {b),  the 
proceedings  need  not  now  be  entered  of  record  at  all. 
The  second  objection  is,  that  the  defendant  was  never 
lawfully  charged  in  execution  in  this  suit.  When  a 
writ  is  directed  to  the  sheriff,  the  mode  of  charging  a 
^  person  under  it,  who  is  already  in  the  sheriff's  custody, 
is  to  deliver  it  to  the  gaoler :  then  the  law  considers  the 
defendant  in  the  sheriff's  custody  under  the  last  writ. 
That  does  not  apply  here,  the  writ  being  directed  to 
the  coroner.  But  it  is  said  that  there  is  no  evidence 
that  the  writ  ever  reached  the  coroner.  We  must,  how- 
ever, give  so  much  credit  to  the  regularity  of  the  pro- 
ceedings, as  to  intend  that  it  did  come  to  him.  Then, 
how  was  the  defendant  to  be  charged  ?  The  writ  was 
taken  to  the  sheriff's  prison,  where  the  defendant  then 
was.  What  more  could  the  coroner  do  ?  A  warrant 
might  indeed  be  made  to  the  gaoler,  but  I  think  that  is 
not  necessary :  the  coroner  might  go  personally  to  him 
with  the  writ,  without  any  warrant.  \_Archbold  men- 
tioned that  the  coroner  had  made  no  return.]  The 
coroner  certifies  the  copy  of  the  writ  which  has  issued 
from  this  Court:  that  is  in  the  body  of  the  gaoler's 
return. 


{a)  3  T.  R,  388.  (6)  QB,^  Ad.  388. 

H  h  2  Pattesom 
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Bastard 
against 
Thutch. 


Patteson  J.  There  is  no  irregularity  whatever.  I 
take  the  fact  of  the  suggestion  for  granted :  it  may  be 
entered  at  any  time,  and  need  not  be  recorded.  No 
entry  on  the  roll  is  necessary;  and  the  suggestion  need 
not  be  on  the  writ.  Then,  as  to  the  other  objection, 
what  is  the  coroner  to  do  ?  He  must  bring  the  defend- 
ant to  the  county  gaol.  As  to  the  argument,  that  it  does 
not  appear  that  the  writ  was  ever  in  the  coroner's  hands, 
we  cannot  presume  that  the  regular  course  has  not  been 
followed. 


Williams  J.  concurred. 


Rule  discharged. 


The  King  against  Ramsden  and  Others. 


Held,  by 
Littledale  and 
Patieson  Js., 
Lord  Denman 
C.  J.  dubitante, 
that  a  quo  war- 
ranto inform- 
ation does  not 
lie  for  the 
office  of  go- 
vernor and 


J^RLE  had  obtained  a  rule,  in  Easter  term  last,  call- 
ing upon  the  defendants  to  shew  cause  why  an 
information  or  informations  in  the  nature  of  a  quo 
warranto  should  not  be  exhibited  against  them,  to  shew 
by  what  authority  they  respectively  claimed  to  exercise 
the  office  of  governors  and  directors  of  the  poor  of  that 
director,  elected  part  of  the  parish  of  St.  Andrew,  Holborn,  which  lies 

annually  by 

rated  inhabit-    above  bars,  in  the  county  of  Middlesex^  and  St,  George 

ants,  under  a 
local  act  for  the 

government  of  the  poor,  and  the  maintenance  of  the  nightly  Watch  ;  and  having  power  to 
make  orders  to  regulate  the  poor  and  the  watching  ;  to  determine  how  much  money  shall 
be  raised  for  the  poor  and  the  watch  (for  which  amount  the  inhabitants  are  to  make  rates, 
subject  to  a  power  in  the  governors  to  rectify  omissions  or  mistakes,  and  to  an  appeal  at 
quarter  sessions)  ;  to  purchase  and  hold  real  and  personal  property,  including  all  the 
money  raised  under  the  act ;  to  erect  buildings  ;  to  borrow  money  on  the  credit  of  the  rates, 
for  the  purposes  of  the  act ;  to  appoint  and  remove  treasurers,  and  salaried  clerks,  collectors, 
and  other  officers,  who  are  to  account  to  them ;  to  appoint  watchmen  and  beadles,  who 
are  to  be  sworn  in  as  constables  before  a  justice,  and  to  be  under  their  control ;  to 
name  sixteen  persons,  from  whom  the  justices  are  to  select  four  overseers ;  and  to  sue 
and  be  sued  in  the  name  of  one  of  themselves,  or  of  their  clerk. 

the 
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the  Martyr  in  the  same  county.  The  rule  specified  1835. 
various  grounds  of  objection  to  the  title  of  the  defend-  ~~~ 

^  The  King 

ants,  which  it  is  not  necessary  here  to  mention.  agdmt 

E-AMSDEN. 

The  defendants  claimed  to  exercise  their  offices,  as 
having  been  legally  elected  under  the  provisions  of  stat. 
6  G.  4.  c.  clxxv.  (local  and  personal,  public),  entitled 
"  An  Act  for  the  better  ascertaining,  charging,  and 
collecting  of  rates  for  the  relief  of  the  poor  within  that 
part  of  the  parish  of  St*  Andrew^  Holborn"  &c.;  "  for 
the  better  maintenance,  employment  and  regulation  of 
the  poor  thereof ;  and  for  regulating  the  nightly  watch 
thereof."    Section  5.  of  that  act  provides  that  the  in- 
habitants of  the  places  comprised  in  the  act,  and  other 
persons  assessed  to  the  poor  thereof,  shall  assemble 
annually,  and  elect  persons  to  be  governors  and  di- 
rectors of  the  poor,  together  with  the  justices  being 
resident  householders,  and  the  rectors,  churchwardens, 
and  overseers  for  the  time  being,  who  are  made  go- 
vernors  and  directors  ex  officio ;    which  governors 
and  directors  (by  the  same  and  the  fortieth  sections) 
may  make  orders,  rules,  and  regulations  for  the  go- 
vernment,  relief,   maintenance,   and   employment  of 
the  poor,  and  for  ascertaining,  charging,  collecting, 
managing,  and  regulating  the  poor-rates,  and  for  the 
appointment,  regulation,  and  management  of  watchmen 
and  beadles,  and  for  the  regulation  of  constables.  By 
sect.  8.  they  are  to  present  annually  a  list  of  sixteen 
persons  to  the  justices,  from  whom  the  justices  are  to 
name  four  as  overseers.    By  sect.  10.  all  messuages, 
watch-houses,  edifices,  and  lands,  used  for  the  poor  or 
the  watchmen  and  beadles,  all  monies  raised  under  the 
acts,  and  all  other  monies,  fixtures,  furnitures,  mate- 
rials, and  other  things  provided  for  the  poor  or  the 
H  h  3  watch- 
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1836.  watchmen  and  beadles,  are  vested  in  the  governors 
"  and  directors  for  the  time  beins,  and  are  to  be  treated 

The  King  .  ...  . 

against  as  their  property,  in  civil  or  criminal  proceedings ;  and 
the  governors  and  directors  may  sue  and  be  sued  in 
the  name  of  one  of  them,  or  of  their  clerk,  and  actions 
shall  not  abate  by  the  death,  removal  from  office,  or 
default  of  the  party.  Sect.  12.  provides  that  they  ' 
shall  calculate,  ascertain,  and  settle  the  sums  to  be 
assessed  and  charged  for  the  relief  of  the  poor,  for  re- 
gulating and  maintaining  a  nighdy  watch  and  beadles, 
and  for  discharging  debts  incurred  by  reason  of  defi- 
ciency of  rates.  Sect.  13.  empowers  the  inhabitants 
afterwards  to  make  rates  to  raise  such  sums,  allowing 
for  deficiencies  in  collecting.  Sect.  24.  gives  power  to 
the  collectors,  to  be  appointed  by  the  governors  and 
directors,  to  levy  the  rates.  Sect.  25.  authorises  a  jus- 
tice to  grant  a  distress  warrant  in  cases  of  non-payment. 
Sect.  27.  empowers  the  governors  and  directors  to  rec- 
tify omissions  or  mistakes  in  the  rates.  Sect.  28.  em- 
powers them  to  appoint,  and  remove,  a  clerk,  collectors, 
treasurers,  assistant  overseers,  inspectors,  and  such  other 
officers  and  servants  as  they  may  deem  necessary  for 
the  execution  of  the  act,  and  to  make  allowances  and 
give  salaries  to  them  (except  the  treasurers).  Sect.  29. 
directs  that  such  officers,  &c.  shall  account  to  them. 
Sect.  32.  provides  that  they  shall  annually  appoint  a 
sufficient  number  of  watchmen  and  beadles,  who,  with 
the  constables  of  the  places  comprised  in  the  act,  shall 
be  under  their  direction  and  control.  Sect.  34.  enacts, 
that  "  all  watchmen,  beadles,  and  patrols  shall  and  may 
be  sworn  in  as  constables  before  some  justice,"  and 
"  they  are  hereby  invested  with,  and  shall  have  and 
enjoy  the  same  powers,  authorities,  privileges,  and  im- 
munities. 
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munities,  as  any  constable  or  constables  is  or  are  in- 
vested with,  or  shall  or  may  have  and  enjoy  by  law." 
Sect.  36.  empowers  the  governors  and  directors  to 
repair,  purchase,  hire,  or  erect  watch-houses,  with  the 
money  raised  under  the  act.  Sect.  37.  empowers  them 
to  appoint  persons  to  remove  paupers,  in  lieu  of  the 
overseers.  Sect.  44.  empowers  them  to  purchase  lands, 
&c.  for  enlarging  the  present  workhouse,  and  building  a 
new  one,  which  lands,  &c.,  by  sect.  54-.,  shall  vest  in 
them.  Sect.  55.  empowers  them  to  borrow  money  not 
exceeding  6000/.  on  the  credit  of  the  rates.  Sect.  56. 
authorises  them  to  grant  annuities  payable  on  the  rates. 
Sect.  63.  authorises  them  to  pay  off  debts.  Sect.  69. 
gives  an  appeal  against  rates,  or  in  respect  of  any  thing 
done  under  the  act,  to  the  quarter  sessions. 

Sir  F.  Pollock,  Merewether  Serjt.,  Thesiger^  Comyn, 
and  Espinasse  shewed  cause  in  Easter  term  last 
{May  12th)  (a).  This  is  not  an  office  for  which  an 
information  in  the  nature  of  a  quo  warranto  lies.  The 
officers  are  not  a  corporation ;  nor  is  their  employment 
in  the  nature  of  a  public  trust.  The  information  does 
not  lie  for  the  office  of  churchwarden;  Rex  v.  Da'w- 
beny  {b)i  which  was  acted  upon  in  Rex  v.  Shepherd  {c). 
The  office  here  is  not  connected  with  any  franchise  of  the 
crown  ;  it  is  merely  a  substitute  for  the  offices  of  church- 
wardens and  overseers.  If  the  information  were  granted, 
any  office  might  be  held  to  be  the  subject  of  it;  as, 

(a)  Before  Lord  Denman  C.  J.,  Littledale  and  Patteson  Js.  Wil- 
liams 3.  was  sitting  at  Nisi  Prius  in  London,  and  Coleridge  J.  was  sitting 
for  him  in  the  Bail  Court. 

(6)  2  Str.  1196.    S.  C  more  fully,  1  Bott.  347.  pi.  358.  (6th  ed.). 

(c)  4  r.  R.  381. 

H  h  4  for 
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1835.      for  instance,  that  of  a  bank  director.    The  office  does 

~  not  exist  at  common  law,  and  is  not  so  constituted  by 

The  King 

against       the  Statute  as  to  be  the  subject  of  this  information.  And 

Ramsden,         1  .      •  -1 

this  is  not  a  case  without  remedy.  A  mandamus 
might  issue ;  or,  as  the  tenth  section  vests  property  in 
the  governors  and  directors  for  the  time  being,  the  title 
might  be  tried  in  an  action  of  trespass.  The  informa- 
tion was  refused  in  the  case  of  a  corporation,  in  Rex  v. 
The  Corporation  of  the  Bedford  Level  (a).  \_Patteson  J. 
That  was  on  the  ground  that  the  officer  in  question 
was  an  inferior  servant  of  the  corporation.]  It  does 
not  lie  in  respect  of  the  office  of  clerk  of  the  commis- 
sioners of  land-tax  [h).  The  question  is  not  whether 
the  jurisdiction  be  extensive,  but  whether  it  be  of  a 
public  nature ;  in  which  latter  case  alone  the  informa- 
tion lies;  as,  for  instance,  in  the  case  of  the  office 
of  steward  of  a  court  leet,  Rex  v.  Bingham  {c)  ;  or 
the  bailiff  of  a  borough  who  has  the  return  of  mem- 
bers to  parliament.  Rex  v.  Highmore  (d) :  and  Rex  v. 
M'Kay{e)  is  on  the  same  principle.  The  language 
of  the  court  in  the  more  early  cases  was,  that,  even 
in  cases  of  encroachment  on  the  crown,  they  would 
not  interfere,  as  a  matter  of  course,  by  quo  warranto. 
{Patteson  J.  referred  to  Rex  v.  Badcock  (g).]  That  was 
decided  on  the  ground  of  the  officers  possessing  the 
power  of  taxation ;  but  it  is  very  shortly  reported,  and 
is  in  contradiction  to  the  principle  of  the  case  in  which 
it  is  cited.    It  is  apparently  the  case  cited  in  the  un- 


{a)  6  East,  356.  (b)  Rex  v.  Thatcher,  I  D.  ^  R,  426. 

(c)  2  East,  308.  (rf)  5  JB.  ^  Aid,  111, 

(e)  4:B,^C,  351. 

{g)  Cited  in  Rex  v.  The  Corporation  of  Bedford  Level,  6  East,  359. 

successful 
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successful  argument  in  Rex  v.  Shepherd  [a).  Even  the 
power  which  the  officers  here  possess  (under  sect,  32.), 
of  appointing  watchmen,  does  not  give  to  the  persons 
appointed  the  authority  of  constables,  till  they  are  sworn 
in  (under  sect.  34'.)  before  a  magistrate.  The  governors 
and  directors  have  no  power  to  impose  taxes  or  make 
rates;  that  is  done  by  the  inhabitants  (sect.  13.).  They 
cannot  distrain  without  the  warrant  of  a  justice  of  peace 
(sect.  25.). 

Sir  John  Campbell,  Attorney-General,  Sir  W,  W. 
Follett,  Erie,  hnd  Jar  dine,  contra.  The  case  of  a 
churchwarden  [Rex  v.  Dawbeny  (Z>),  Rex  v.  Shepherd  (c) ) 
is  distinguishable.  That  is  an  office  the  right  to  which 
may  be  tried  in  the  ecclesiastical  courts.  This,  not 
being  a  recognised  common  law  or  parochial  office,  is 
subject  to  no  other  proceeding  than  an  information : 
the  old  doctrine  was  founded  on  the  theory,  that  quo 
warranto  lay  only  for  an  encroachment  on  the  crown ; 
but  latterly  the  remedy  has  been  applied  to  new  offices, 
embracing  extensive  jurisdiction,  but  not  encroaching  on 
the  crown,  as  in  Rex  v.  Nicholson  [d\  and  in  Rex  v. 
Badcock  (e) ;  the  ground  of  this  last  decision  was  that 
the  officers  had  power  to  tax  the  king's  subjects.  A 
mandamus  has  been  suggested ;  but  to  whom  is  it  to 
be  directed,  or  what  is  it  to  command  ?  the  swearing  in 
and  admission  cannot  be  commanded,  for  the  election  in- 
vests the  party  with  the  office  absolutely.  [Patteson  J.  In 

(a)  4  T.  R.  381. 

(6)  2  Str,  1196.    S.  C  more  fully,  1  Bott,  347.  pi.  358.  (6th  ed.) 

(c)  4  T.  il.  381.  (rf)  1  Str.  299. 

(e)  Cited  in  Eex  v.  The  Corporation  of  the  Bedford  Level,  6  East,  359. 

Rex 
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1835.      Bex  V.  Wix  {a)  a  mandamus  went  to  the  inhabitants  to 
"      elect  a  churchwarden.]  Neither,  again,  would  it  be  a  con- 

The  King  ^  ^  ^ 

against  venient  method  of  trying  the  title,  that  the  opposing  party 
should  break  open  the  vestry,  for  the  purpose  of  laying 
the  foundation  of  an  action  of  trespass,  or  an  indict- 
ment, to  try  the  title.  The  remedy  asked  for  is  now 
speedy  and  economical.  In  Rex  v.  Bingham  {b)  the  in- 
formation was  held  to  lie  for  the  office  of  the  bailiff  of  a 
court  leet,  who  summoned  and  selected  the  jury ;  and,  in 
Mex  V.  Goudge  {c),  for  the  office  of  constable.  Here  the 
office  is  equally  public.  The  governors  fix  the  sums  to 
be  charged  for  the  poor  and  the  watch  (sect.  12.) ;  which 
is  not  a  merely  ministerial  power,  like  that  of  assigning 
the  proportions  in  which  the  individuals  are  to  con- 
tribute to  a  given  sum.  Under  sect.  32.  they  have  a 
compulsory  power  to  appoint  watchmen  and  beadles; 
and  the  persons  so  appointed  "  shall  and  may  be  s\yorn 
in  as  constables,"  and  are  "  hereby  "  invested  with  the 
authority  of  constables.  Now,  as  an  information  will 
lie  in  respect  of  the  office  of  constable.  Rex  v.  Goudge  (c), 
a  fortiori  it  will  lie  in  respect  of  that  of  the  functionary 
appointing  him.  [_Patteson  J.  Can  you  give  any  au- 
thority for  that?  Quo  warranto  lies  in  respect  of  the 
office  of  steward  of  a  court  leet  {d) ;  does  it  lie  against 
the  owner  of  the  leet  ?  {e)']    The  decision  in  Rex  v.  The 

(a)  2  JS.  ^  Ad.  197.  In  Rex  v.  The  Churchwardens  of  St.  Pancras 
(1  A.  ^  E.  80.),  the  title  of  officers  professing  to  act  under  an  election 
by  Stat.  1  &  2  W.  4.  c.  60.,  was  discussed  upon  a  motion  for  a  mandamus 
directed  to  the  churchwardens  (who  by  the  provisions  of  the  act,  sect.  12., 
were  to  summon  the  electors),  commanding  them  to  proceed  to  an  elec- 
tion, on  the  ground  that  the  previous  election  was  invalid. 

(i)  2  East,  308.  (c)  2  Str.  1213. 

id)  See  Com.  Dig.  Quo  Warranto,  (A);  Eex  v.  Hulstonf  1  Str.  621. 

(e)  See  Co.  Ent.  Quo  Warranto,  pi.  2.  f.  527  b. 

Cor- 
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Corporation  of  the  Bedford  Level  (a)  shews  only  that  1835. 
an  inferior  servant  of  a  corporation  does  not  hold  an 

\  The  King 

office  liable  to  such  information ;  there,  too,  the  corpo-  jtgainst 
ration  did  not  exist  for  any  public  purpose. 

Cur,  adv,  vtilt. 


Ramsden. 


Lord  Denman  C.  J.  in  this  term  (June  17th)  deli- 
vered judgment  as  follows  :  — 

The  Court  have  made  up  their  minds  that,  in  this 
case,  an  information  in  the  nature  of  a  quo  warranto 
does  not  lie.  The  question  is  in  a  narrow  compass, 
and  has  been  distinctly  and  fully  argued.  In  the  case 
of  Rex  V.  Hanley  and  Others  [h]  there  was  a  difference 

of 

(a)  6East,S56. 

(6)  The  King  against  Hanley  and  Others. 

In  Trinity  term,  1830,  Joshua  Evans  obtained  a  rule  to  shew  cause  why  Held,  per 

one  or  more  informations  in  the  nature  of  a  quo  warranto  should  not  be  Tenterden 

exhibited  against  the  defendants,  to  shew  by  what  authority  they  severally  Patteson  Js 

exercised  the  oflSce  of  a  trustee  of  the  parish  of  St.  Mary,  Islington,  in  the  (Parke  J.  dis~ 

county  of  Middlesex.  sentiente),  that 

rr^,                             -11             -  «  .                /I     1      J  quo  warranto 

The  trustees  are  appointed  under  stat.  5  G.  4.  c.  cxxv.  (local  and  information 

personal,  public).    The  fourth  and  fifth  sections  appoint  trustees ;  the  does  not  lie  for 

sixth  prescribes  qualifications  for  the  trustees ;  the  seventh  imposes  the        office  of 

n  m  -i-iT  -ii-p  trustees  under 

oath  of  office ;  the  eighth,  ninth,  and  tenth  prescribe  the  election  of  trus-  ^  public  local 

tees  to  supply  vacancies,  and  also  to  supply  the  place  of  the  trustees  act,  elected  as 

named  in  the  fourth  section,  by  persons  assessed  to  the  poor-rate  at  30/.  vacancies 

occur,  by  oc- 

at  least  (sect.  27.),  to  be  elected  by  occupiers  of  lands,  tenements,  or  cupiers  in  the 
hereditaments,  qualified  as  in  the  act  mentioned.    By  sect.  13.  the  trustees  parish,  and 

may  make  bye-laws,  &c.  for  their  own  government  and  that  of  their 

.  ,  of  office,  with 

officers  and  servants,  with  lines  and  penalties  for  breach  thereof,  not  power  to  ap- 
point salaried 

treasurers,  collectors,  &c.  of  monies  raised  under  the  act,  accountable  to  themselves ;  to 
pass  bye -laws  with  penalties ;  to  impose  rates,  in  case  of  certain  other  functionaries  not 
doing  so  ;  to  supply  omissions  in  the  rates,  and  to  relieve  parties  aggrieved  or  incompetent 
to  pay  ;  to  appoint  salaried  watchmen  ;  to  purchase,  hold,  and  manage  certain  property 
for  the  purposes  of  the  act ;  to  contract  for  the  supply  of  the  poor,  remove  nuisances,  and 
apprehend  for  certain  specified  nuisances  ;  to  maintain  the  highways  and  prevent  en- 
croachments thereon ;  to  superintend  the  lighting,  paving,  watching,  and  cleaning  of  the 
streets,  &c. ,  and  to  remove  dangerous  buildings,  on  complaint  upon  oath  (which  they  were 
to  administer) ;  and  to  sue  in  the  name  of  their  clerk,  or  of  one  of  themselves, 

exceeding 
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1835.  of  opinion  on  this  point.  There  Lord  Tenterden^  Mr. 
_    ~       Justice  Taunton,  and  my  brother  Patteson.  thought  that 

The  Kins  'J  J  & 

again&t       the  information  would  not  lie ;  my  brother  Parke  thought 

Ramsden. 

that  it  would  lie :  no  judgment  however  was  given  upon 


exceeding  Bl.  ;  by  sect.  14.  they  may  appoint  treasurers,  bankers,  clerks, 
receivers,  collectors,  surveyors,  supervisors,  inspectors,  and  such  other 
servants  for  the  .purposes  of  the  act  as  they  may  think  necessary,  and 
remove  them  at  pleasure,  and  give  them  such  salaries  as  they  think 
reasonable ;  by  sect.  15.  the  treasurers,  &c.  are  to  account  to  the  trustees, 
and,  in  default  thereof,  a  justice  of  peace  may  order  the  arrears  unac- 
counted for  to  be  levied  by  distress ;  by  sect.  26.  they  may  bring  actions 
in  the  name  of  their  clerk,  treasurer,  or  collector,  or  of  one  of  themselves ; 
by  sect.  33.  the  vestry  are  to  impose  a  poor-rate,  a  road-rate,  a  watching, 
lighting,  and  cleansing  rate,  a  rate  for  building,  &c.  a  chapel  of  ease,  and 
a  church  rate,  the  assessors  to  be  appointed  by  the  vestry  (sect.  32.)  ; 
and,  by  sect.  33.,  if  the  assessors  neglect  to  make  the  assessment,  the 
trustees  may  do  so,  and  make  rates  thereon ;  by  sect.  39.  the  trustees 
may  rectify  omissions  in  the  rates,  and  may  relieve  persons  aggrieved  by 
the  rates,  or  incompetent  to  pay  them;  by  sect.  41.  they  may  compound 
for  the  rates  in  certain  cases ;  by  sect.  49.  they  may  appoint  a  special 
officer,  at  a  salary,  to  relieve  the  casual  and  other  poor  till  the  next  meet- 
ing of  trustees;  by  sect.  50.  they  may  contract  for  provisions  and  other 
articles  for  the  relief  of  the  poor;  by  sects.  53.  and  68.  the  property  in 
certain  lands  and  materials  is  vested  in  the  trustees ;  by  sect.  64.  they 
may  contract  for  building,  &c.  any  chapel  or  other  building  vested  in 
them ;  by  sect.  89.  they  may  let  pew^s  in  churches  or  chapels  thereafter 
built  or  purchased ;  by  sect.  92.  they  are  to  keep  in  repair,  light,  &c. , 
roads,  highways,  streets,  &c.,  and  to  cause  them  to  be  kept  of  the  same 
width  as  before ;  by  sects.  96.  and  97.  and  98.  they  may  contract  for 
making  roads  and  drains,  and  may  regulate  the  painting  of  the  names  of 
streets  and  numbers  of  houses,  also  (by  sect.  99.)  the  watering  of  streets 
and  sinking  wells  ;  by  sect.  100.,  on  complaint  by  oath,  which  the  trustees 
may  administer,  they  may  direct  dangerous  buildings  to  be  removed,  and, 
in  default  of  compliance,  may  remove  them  ;  by  sects.  103,  104.  they  may 
remove  obstructions  and  nuisances  in  the  highways,  &c.  ;  by  sect.  105. 
any  officer  appointed  by  the  act,  or  any  trustee,  may  apprehend  without 
warrant  persons  committing  nuisances  therein  specified,  and  convey  them 
before  a  justice ;  by  sect.  1 28.  the  trustees  may  erect  watch-houses  and 
appoint  watchmen  at  a  salary  ;  by  sect.  133.  they  may  direct  what  lamps 
are  to  be  set  up. 

Two  questions  were  raised,  first,  whether,  from  the  nature  of  the  office, 

an 
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the  point.  In  the  present  case,  my  brother  Littledale 
and  my  brother  Patteson^  before  whom  and  myself  it 
was  argued,  are  of  opinion  that  the  information  does 
not  lie;  I  myself  entertain  much  doubt:  but,  as  it  is 

highly 


an  information  in  the  nature  of  a  quo  warranto  would  lie  ;  secondly, 
whether,  under  the  particular  provisions  of  the  act,  the  election  of  the 
trustees  should  be  by  ballot.  The  arguments  on  the  second  question  are 
omitted. 

Campbell  and  Holt  shewed  cause  {  Tuesday,  November  15th,  1830,  before 
Lord  Tenterden  C.  J.,  Parke,  Taunton,  and  Fatteson  Js.).  The  office  is 
not  public.  The  act  creating  the  office  must  be  considered,  for  this  pur- 
pose, a  private  act,  though  the  last  section  (152.)  contains  the  usual  pro- 
vision that  it  shall  be  deemed  to  be  public,  and  be  judicially  noticed  j 
this  follows  from  the  ruling  in  Brett  v.  Beales  {Moo.  ^  M.  421.).  In 
Bex  V.  Nicholson  (1  Str.  299.),  the  trustees  of  the  port  of  Whitehaven 
had  power  to  continue  their  own  body,  and  they  had  jurisdiction  over  a 
haven,  which  jurisdiction  must  have  originally  belonged  to  the  crown ; 
and  therefore  a  quo  warranto  was  granted  ;  but  neither  of  these  grounds 
exist  here^  In  Bex  v.  BadcocJc  (cited  in  Bex  v.  The  Corporation  of  Bed- 
ford Level,  6  East,  359.),  the  commissioners,  in  respect  of  whose  office  the 
information  was  granted,  had  jurisdiction  as  to  paving  by  statute  (9  G.  3. 
c.  44.).  Now,  a  road  act  or  paving  act  is  of  itself  public.  It  is  true 
that  here  the  trustees  have  power  to  make  rates ;  but  so  may  commis- 
sioners under  inclosure  acts,  or  overseers,  for  whose  offices  no  information 
lies ;  and  this  is,  besides,  a  very  limited  power,  contingent  only  on  the 
assessors  failing  to  exercise  their  authority,  and  not  extending  to  strangers. 
The  information  does  not  lie  for  the  office  of  churchwardens,  Bex  v. 
Dawbeny  (2  Str.  1196.),  Bex  v.  Shepherd  (4  T.  B.  381.).  The  office 
must  be  one  of  public  trust,  as  in  Bex  v.  Hall  {1  B.  ^  C.  123.),  and  Bex 
V.  M'X'ay  (4  B.  ^  C  351.). 

Sir  James  Scarlett,  Attorney-  General,  and  Evans  contra.  The  office  is 
of  much  higher  trust  and  power  than  that  of  an  overseer.  The  statute  is 
in  the  nature  of  a  charter.  In  Eex  v.  Nicholson  (1  Str.  300.)  the  Court 
said,  "  Informations  have  been  constantly  granted,  where  any  new  juris- 
diction or  a  public  trust  is  exercised  without  authority."  They  lie  for 
the  office  of  register  and  clerk  of  a  court  of  requests  created  by  statute, 
Bex  v.  Hcdl  (I  B.  ^  C.  123.),  and  for  that  of  bailiff  of  a  court  leet,  Bex 
V.  Bingham  (2  East,  308.),  though  mandamus  does  not  lie  to  admit  a 
vestry  clerk,  Bex  v.  Churchwardens  of  Croydon  (5  T.  B.  713.),  nor  an 
information  for  the  office  of  churchwarden.  But  churchwardens  are  re- 
movable 
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The  King 

against 
Ramsden. 


highly  important  to  the  parties  that  the  judgment  should 
not  be  delayed,  the  Court  will  now  decide  that  the  rule 
should  be  discharged. 

Rule  discharged  (a). 


movable  by  the  parishioners,  Watson's  Clergyman's  Law,  ch.  39.  p.  400. ; 
Year  B,  Tr,  26  H.  8.  p.  5.  pi.  25.  This  office  is  not  the  less  granted  by 
the  crown,  because  the  two  other  branches  of  the  legislature  concur.  If 
the  information  does  not  lie,  there  is  no  other  remedy.  [Lord  Tenter- 
den  C.  J.  Would  not  a  rate  be  void,  if  the  election  be  invalid  ?] 

Cur.  adv.  vult. 

In  the  following  Hilary  terra  {January  27th,  1831),  the  Court  said  that 
they  were  of  opinion  that  the  election  should  be  by  ballot,  but  that  there 
was  a  difference  of  opinion  (see  the  judgment  in  the  principal  case, 
p.  464.  ante)  whether  the  information  would  lie  ;  and  they  recommended 
the  parish  to  acquiesce,  and  elect  anew  by  ballot. 

(a)  See  the  next  case,  p,  467. 
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[The  following  case  was  decided  in  Easter  term  1834 ; 
Wednesday^  May  7th.] 

The  King  aminst  Beedle  and  Others.  Wednesday^ 

^  May  7th,  1834. 

TZELLY  had  obtained  a  rule  in  Easter  tQvm,  1833,  A  local  act 

JlJl  1       1    •  created  a  cor- 

calling  on  Thomas  George  Beedle^  the  chairman  oi  poration,  con- 
a  meeting  held  on  the  22d  of  January  then  last,  for  coSssionlrsr 
the  purpose  of  electing  a  commissioner  for  the  parish  of  powers'ofseE^ 
St.  Martin,  in  Exeter,  to  carry  into  execution  the  statute      °^  sopds 

'  ^  J  and  imprison- 

2&3  ^.4.  c.  cvi.  (local  and  personal,  public)  "for  mentofthe 

person,  and  of 

better  paving,  lighting,  watching,  cleansing,  and  other-  preventing  and 

removing  ob- 

wise  improving  the  City  of  Exeter  and  County  of  the  same  structions  and 

„        ,     ,  ,  .    .  c  .       nuisances  in 

City,    and  also  upon  the  commissioners  tor  carrying  the  streets; 
into  execution  the  said  Act,  to  shew  cause  why  a  writ  pa^ng,  deans- 
of  mandamus  should  not  issue,  commanding  Beedle  to  in|f  po^f^'of 
enter  or  cause  to  be  entered  the  name  of  Charles  Henry  appointing  and 

^  paying  oflScers, 

Turner,  in  a  book  kept  for  the  purpose  of  entering  the  of  determining 

^  r  a         the  number  of 

names  of  the  several  persons  elected  in  that  parish  pur-  watchmen  j  of 
suant  to  the  said  act,  and  to  certify  the  election  of  the  them ;  and  of 
said  Turner^  as  such  commissioner  so  elected,  to  the  pa^ng,^of' 
clerk  of  the  said  commissioners,  or  to  five  or  more  of 

'  them  ;  of  poS" 

the  said  commissioners,  in  pursuance  of  the  said  act ;  ^essmg  pro- 

^  perty  m  ma» 

and  commanding  the  commissioners  to  hold  a  meeting  terials  required 

°  ^  under  the  act ;  , 

of  instituting 

prosecutions ;  of  imposing  rates ;  of  appointing  and  removing  treasurers,  to  w^hom  pe- 
nalties, imposed  by  the  act,  were  to  be  paid  for  the  purposes  of  the  act ;  and  of  hearing 
appeals  in  certain  cases  brought  by  parties  complaining  of  things  done  under  the  act; 
Held,  that  an  information  in  the  nature  of  a  quo  warranto  would  lie  against  persons 
claiming  to  be  commissioners. 

A  part  of  the  commissioners  were  elected  by  rated  inhabitants,  M.  and  T.  having  been 
candidates ;  and  M.  having  been  declared  elected,  and  sworn  in,  and  a  rule  nisi  having 
been  obtained,  upon  affidavits  that  T.  had  the  legal  majority,  for  a  mandamus  to  certify 
r.'s  election,  and  swear  him  in,  the  Court  discharged  it  with  costs,  and  at  the  same  time 
granted  a  rule  to  shew  cause  why  there  should  not  be  an  information  in  the  nature  of  a 
quo  warranto  against  M, 

for 
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[1834.]      for  the  purpose  of  swearing  in,  and  th^n  and  there  to 
swear  in  the  said  Turner  as  such  commissioner. 

The  Kino 

against  The  act  directs  the  appointment  of  certain  commis- 

sioners for  putting  the  act  and  the  powers  thereof  into 
execution,  some  of  whom  are  to  be  commissioners  ex 
officio,  and  some  to  be  elected;  of  the  commissioners  to 
be  elected,  a  certain  number  is  to  be  elected  by  the 
parishioners  and  inhabitants  of  the  several  parishes  and 
precincts  within  the  city  of  Exeter  and  county  of  the 
same  (sect.  4.)  ;  no  inhabitant  or  parishioner  is  to 
vote  at  the  election  of  a  commissioner,  unless  he  be 
rated  or  assessed  to  the  rates,  and  at  the  amount  men- 
tioned in  the  act  (sect.  8.);  the  chairman  of  the  meeting 
at  which  such  commissioner  is  elected  is  to  certify  the 
the  name  of  the  person  elected  to  the  clerk  to  the  com- 
missioners, or  to  any  five  or  more  of  the  commissioners, 
and  the  name  is  to  be  entered  in  a  book  kept  by  the 
parish  or  precinct  (sect.  9.);  each  commissioner  is  to 
take  an  oath  of  office  (sect.  16.) ;  the  commissioners  are 
to  be  a  body  corporate  and  politic,  by  the  name  of 
"  The  ^.r^^^r Improvement  Commissioners"  (sect.  17.)* 
Various  powers  of  contracting  for  paving,  cleansing, 
lighting,  &c.,  are  given  to  the  commissioners  (sect.  29., 
&c.).  They  are  to  appoint  treasurers  and  other  officers 
under  their  common  seal,  may  remove  or  suspend  them, 
and  may  give  them  salaries  out  of  the  money  to  be  raised 
under  the  act  (sect.  33.) ;  the  officers  are  to  account  to 
them  (sect.  34.,  &c.) ;  the  treasurer  is  to  pay  money  under 
order  of  five  or  more  commissioners  (sect.  38.) ;  the 
pavements  and  their  materials,  all  dust,  ashes,  &c. 
gathered  in  the  public  streets  or  places,  all  lamps,  lamp- 
irons,  and  posts,  watch  boxes,  watch  houses,  and  other 
buildings  erected  by  virtue  of  the  act,  and  all  materials 

pur- 


Beedle. 
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purchased  by  the  commissioners  for  the  purposes  of  the  [1834.] 
act,  are  to  be  the  property  of  the  commissioners  (sect.  ' 

The  Kino 

40.) ;  the  commissioners  have  various  powers  for  paving  against 
and  draining,  and  for  removing  posts,  &c.  (sect.  44., 
&c.);  to  set  up  lamps  (sect.  51.);  penalties  imposed  by 
the  act  for  the  commission  of  certain  nuisances  are  to 
be  paid  to  the  treasurer  (sect.  56.) ;  the  commissioners 
are  to  determine  the  number  of  watchmen  (who  are  to 
be  appointed  by  the  justices),  are  to  provide  proper 
watch  houses  for  them,  and  places  for  tlje  custody  of 
offenders,  and  are  to  make  regulations  and  orders  for 
the  watchmen  (sect.  61.) ;  the  watchmen  are  to  appre- 
hend and  arrest  felons,  vagrants,  and  disorderly  persons, 
till  they  can  be  carried  before  a  justice  of  peace  (sect. 
62.) ;  they  are  subject  to  be  dismissed  by  the  commis- 
sioners for  neglect  of  duty  (sect.  63.) ;  recompence  may 
be  awarded  to  disabled  watchmen  by  the  commissioners, 
out  of  the  money  to  be  raised  by  the  act  (sect.  66.) ; 
the  commissioners  may  make  common  sewers,  wells, 
and  pumps  (sect.  88.) ;  they  may  remove  obstructions 
(sects.  97,  98,  99,  &c.);  drivers  of  carriages  or  horses,  or 
riders,  who  are  guilty  of  certain  misbehaviour  specified, 
are  to  pay  certain  penalti^,  and  may  be  apprehended  by 
any  commissioner  or  officer,  or  other  person  appointed 
by  the  commissioners,  who  may  see  the  offence  com- 
mitted, and  taken  before  a  justice  (sect.  101.);  the 
commissioners  may  seize  carriages,  timber,  and  other 
specified  articles,  creating  obstruction  or  nuisance,  and 
detain  them  until  certain  penalties  be  paid  (sects.  102, 
103,  105.);  they  may  take  down  houses,  &c.  pro- 
nounced by  a  justice  to  be  in  a  dangerous  state  (sect. 
107.);  they  may  order  prosecutions  for  public  nuisances, 
and  pay  the  expenses  from  the  monies  to  be  raised 
Vol.  III.  I  i  under 
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C1834.]     under  the  act  (sect.  109.);  they  may  raise  money  by 
^        one  rate  upon  landlords,  owners,  tenants,  and  occupiers 
against       in  evcry  year,  for  the  purposes  of  the  act  (sect.  136.) ; 

BeEDLE.  NT  1  .  . 

and  a  lamp  rate  (sect.  139.);  divers  penalties  imposed 
by  the  act  are  to  be  paid  to  the  treasurer  (sect.  180.); 
persons  giving  false  evidence  on  oath  before  the  com- 
missioners are  declared  guilty  of  perjury  (sect.  183.); 
persons  aggrieved  may  appeal  to  the  commissioners  in 
the  first  instance  (sect.  188.) ;  the  commissioners  may 
reward  informers  (sect.  194.). 

The  affidavits  set  forth  that,  on  a  vacancy  among  the 
commissioners  to  be  elected  by  the  inhabitants  of  one  of 
the  parishes,  Samuel  Maunder  and  Charles  Henry  Turner 
were  candidates,  and  that  Beedle  was  chairman  of  the 
meeting  at  which  the  election  took  place,  and  declared 
Maunder  duly  elected.  Statements  were  then  made  for 
the  purpose  of  shewing  that  bad  votes  had  been  ad- 
mitted for  Maunder^  and  that  good  votes,  tendered  for 
Turner^  had  been  rejected,  which  gave  the  former  an 
apparent  majority,  whereas  Turner  would  have  had  the 
majority,  save  for  such  improper  admission  and  rejec- 
tion. Beedle  certified  the  election  of  Maunder^  who  was 
sworn  in  accordingly. 

John  Greenwood  now  shewed  cause.  The  object  of 
the  present  application  is  to  impugn  the  propriety  of 
Maunder's  election.  That  should  be  done  by  a  quo 
warranto  information.  Such  a  proceeding  is  applicable 
to  the  office  in  question.  From  Comynis  Digest,  Quo 
Warranto  (A),  it  appears  that  an  information  in  the 
nature  of  quo  warranto  lies  against  persons  claiming 
powers  of  the  nature  which  this  act  gives  to  the  com- 
missioners ;  as  for  claiming  fines,  amerciaments,  estrays ; 

for 
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for  claiming  to  be  a  corporation ;  for  a  claim  of  the  [1834.] 

correction  of  others  ;  for  a  claim  to  have  a  prison,  — — 

\        '      The  King 
power  of  arresting,  &c.    In  Bex  v.  Nicholson  [a)  it  was  against 

Beedle. 

held  that  an  information  would  lie  agamst  persons  taking 
upon  themselves  to  act  as  trustees,  under  a  private  act 
of  parliament,  for  the  port  of  Whitehaven,  even  if  there 
were  no  usurpation  upon  a  franchise  of  the  crown ;  the 
Court  saying,  that  informations  had  been  constantly 
granted,  where  any  new  jurisdiction  or  a  pubhc  trust 
was  exercised  without  authority.  In  Reoc  v.  Boyles  {b) 
an  information  had  been  granted,  calling  upon  a  party 
to  shew  by  what  authority  he  claimed  to  be  bailiff  of 
a  ville,  which  did  not  appear  to  be  a  corporation,  but 
the  office  was  said  to  be  "  iangens  regimen  et  guberna- 
tionem  villae  praedictse ; "  and,  on  demurrer,  the  Court 
gave  judgment  for  the  crown.  In  Bex  v.  M^Kay{c),  the 
defendant  to  an  information  not  having  traversed  that 
the  office  was  "  of  great  trust  and  pre-eminence  within 
the  said  borough,  touching  the  rule  and  government  of 
the  borough,  and  the  election  and  return  of  burgesses 
to  serve  for  the  Commons  in  parliament  for  the  said 
borough,"  it  was  held  that  the  information  lay.  In 
Bex  V.  Ogden  [d)  an  information  was  refused  onx  two 
grounds ;  one  of  which  was,  that  there  was  no  claim  to 
exercise  any  corporate  or  other  powers,  authorities,  pri- 
vileges, and  jurisdictions  over  the  rest  of  the  inhabitants, 
although  there  was  a  claim  to  act  as  a  corporation. 
The  criterion  recognized  in  these  two  cases,  namely, 
the  connection  of  the  office  with  the  government  of  the 
place,  shews  that  an  information  will  lie  in  the  present 
case.    In  Bex  v,  Badcock  (cited  in  Bex  v.  The  Corpora- 

(a)  1  Sir.  299.  (6)  2  Str.  836. 

(c)  4  J5.  ^  C.  351.  {d)  \0B,^  a  230. 

I  i  2  tion 
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[1834'.]     tion  of  the  Bedford  Level  [a) )  an  information  was  granted 

affainst  persons  exercisintj  the  office  of  commissioners 
The  King  . 
agaiiist       for  paving  the  town  of  Taunton,  under  an  act  of  parlia- 

Beedle.  . 

ment,  and  not  being  a  corporate  body ;  and  Lawrence  J. 
distinguished  the  case,  without  disputing  its  authority, 
from  the  case  in  which  it  was  cited,  on  the  ground  that 
a  power  was  given  to  commissioners  to  impose  rates 
and  taxes  on  the  inhabitants,  which  was  a  power  even 
greater  than  the  crown  of  itself  could  confer.  Such  a 
power  is  given  to  the  commissioners  in  the  present  case. 
If  a  quo  warranto  lies  against  Maunder,  the  Court  will 
not  grant  a  mandamus ;  Eex  v,  Aftwood  (b).  It  may  be 
objected,  that  the  tides  of  the  persons  claiming  to  vote 
are  not  to  be  impeached  by  impeaching  the  title  of  the 
party  elected  ;  and  that  doctrine  may  be  true,  where  the 
right  to  vote  itself  depends  upon  the  tenure  of  an  office ; 
but  here  the  right  to  vote  arises  from  inhabitancy  and 
payment  of  rates,  qualifications  "which  could  not  be 
directly  challenged  by  a  legal  proceeding.  This  dis- 
tinction is  expressly  drawn  by  Lord  Kenyan  in  Rex  v. 
Mein  (c),  and  is  also  recognised  by  Bayley  J.  in  Rex 
v.  Hughes  [d)  ;  and  in  Rex  v.  Hall  [e)  the  right  of 
persons  to  vote  as  householders  was  impeached  in  an 
information  in  the  nature  of  a  quo  warranto  against  the 
party  elected,  and  no  objection  was  made  on  that 
ground. 

Kelly  contra.  The  application  is,  that  the  commis- 
sioners may  be  commanded  to  certify  that  Turner  is 
elected ;  if  they  dispute  the  fact,  they  may  deny  it  in  a 

(a)  6Easty359.  (6)  4  5.  ^^rf.  481. 

(c)  3  T.  R.  598.  (d)  4  j5.  ^  C.  378. 

(e)  1  B.  4;  C.  123. 

return 
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return  to  the  mandamus.    This  is  not  an  office  for  [1834.] 

which  a  quo  warranto  information  will  lie.    In  Bex  v.  ~~ 

^  ...  The  King 

Nicholson  [a)  the  Court  rested  their  decision  on  the  agamst 

Beedle. 

ground  that  all  havens  belong  originally  to  the  crown ; 
and  what  was  said  besides  was  unnecessary.  The  deci- 
sion in  fact  shews  only  this;  —  that,  in  cases  where  the 
franchise  is  such  that  it  might  have  been  granted  by  the 
crown,  so  that  a  quo  warranto  would  have  lain  at  com- 
mon law,  the  information  will  lie.  If  an  office  be  of  the 
nature  of  those  offices  which  are  grantable  by  the  crown, 
an  information  will  lie,  whether  in  point  of  fact  the 
office  in  question  be  so  granted  or  not :  if  it  be  not 
grantable  by  the  crown,  it  is  immaterial  how  it  is  ac- 
tually granted,  for  the  information  will  not  lie  in  any 
case.  Rex  v.  Badcock  [b)  was,  indeed,  an  instance  of 
an  office  not  grantable  by  the  crown ;  but  there  is  no 
detailed  report  of  the  case  :  and  it  is  observable  that,  in 
Rex  V.  The  Corporatioti  of  the  Bedford  Level  (c),  in 
which  Rex  v.  Badcock  [b)  was  cited,  Lawrence  J.  says, 
"  It  has  always  been  considered  that  a  quo  warranto 
only  lay  for  encroachments  on  franchises  created  by  the 
crown."  In  Rex  v.  Hanley  (d)  a  rule  nisi  had  been 
obtained  for  an  information  against  persons  claiming  to 
be  trustees  of  the  poor  of  the  parish  of  St,  Mary  Isling- 
ton ;  and,  though  no  decision  was  given  upon  this  point, 
it  was  understood  that  the  Court  thought  it  not  grant- 
able.  Yet  there  the  commissioners  had  power  to  lay 
a  rate.  And,  with  respect  to  the  power  of  imprison- 
ment, the  commissioners  in  the  present  case  have  not, 
properly  speaking,  that  power,  but  only  a  power  to  ar- 

(a)  1  Str.  299.  » 

(6)  Cited  in  Rex  v.  The  Corporation  of  the  Bedford  Level,  G  East,  359. 
(cj  6  East,  359.  (d)  Ante,  p.  4G3.  note  (6). 

I  i  3  rest, 
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[ISS^.]     rest,  like  that  of  gamekeepers  who  may  arrest  in  the 
^        night :  and,  indeed,  the  same  power,  with  many  others,  is 
against      given,  by  the  present  act,  (sect.  101.)  to  any  of  the  per- 

Beedle. 

sons  there  mentioned,  who  may  see  the  offence  committed. 
Lord  Coke,  in  his  commentary  on  the  statutum  de  quo 
warranto  (stat.  2.  18  Ed,  1.)  says  (a),  "  The  quo  warranto 
was  framed  for  franchises  which  belong  to  the  crown, 
and  such  as  the  subject  hath,  are  derived  from  the  crown, 
Libertates  regales  ad  coroiiam  spectantes  ex  concessione  re^ 
gum  a  corona  exierunt.^^  In  B.ex  v.  Shepherd  (b)  the  Court 
refused  an  information  to  try  the  validity  of  an  election 
to  the  office  of  churchwarden,  on  the  ground  that  the  old 
writ  of  quo  warranto  lay  only  for  an  usurpation  on  the 
rights  or  prerogatives  of  the  crown;  and  that  an  informa- 
tion in  the  nature  of  a  quo  warranto  could  be  granted 
only  in  such  cases.  In  Hex  v.  Thatcher  {c)  an  informa- 
tion was  applied  for  against  the  person  filling  the  office  of 
clerk  to  the  commissioners  of  the  land  tax,  and  refused : 
but  the  Court  granted  a  mandamus  to  admit  the  relator, 
on  affidavit  that  he  had  the  majority  of  legal  votes  in  his 
favour.  If  the  remedy  by  information  be  extended  to 
all  offices  of  public  trust,  the  consequence  will  be  that 
there  will  be  one  rule  as  to  proceedings  by  quo  warranto 
at  common  law,  and  another  as  to  those  under  stat.  9  Ann, 
c,  20.  For  the  fourth  section  of  that  statute  applies  to 
such  offices  only  as  are  before  named  in  sect.  1.,  those, 
namel}^,  of  "  mayors,  bailiffs,  portreeves,  and  other  offices, 
within  cities, towns  corporate, boroughs, and  places"  with- 
in, &c.;  and  the  provision  as  to  costs,  in  the  fifth  section, 
applies  to  no  other.  Even  admitting  that  the  information 
does  lie  here,  it  does  not  follow  that  the  Court  will  not 


(a)  2  Inst.  496.  (3). 


(6)  4  T.  22.  381.         (c)  \  D.  ^  R.  426. 

grant 
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grant  a  mandamus.    In  Bex  v.  The  Mayor  of  York  {a)  [1834.] 
a  rule  for  a  mandamus  was  made  absolute,  coramandinff 

'  ^       The  King 

the  defendants  to  put  the  corporate  seal  to  the  certificate  against 
of  the  election  of  a  party  claiming  to  have  been  elected 
recorder,  though  the  corporation  had  certified  to  the 
crown  the  election  of  another  candidate,  the  dispute  in 
fact  relating  to  the  validity  of  a  vote.  There  Rex  v. 
The  Mat/or  of  Colchester  {b)  was  cited :  but  the  Court 
said  that  the  granting  of  the  writ  would  not  be  con- 
clusive against  the  candidate  whose  election  had  been 
certified  by  the  corporation,  inasmuch  as  it  only  re- 
quired them  to  do  the  act,  or  to  shew  cause  why  they 
did  it  not :  that  is  all  which  is  sought  by  the  present  ap- 
plication. If  the  Court  shall,  however,  decide,  on  this 
ground,  against  a  mandamus,  they  may  now  grant  a 
rule  nisi  for  an  information  in  the  nature  of  a  quo 
warranto,  as  was  done  in  Bex  v.  The  Mayor  of  Col- 
chester {b), 

John  Greenwood,  in  reply.  In  Bex  v.  Thatcher  (c) 
the  mandamus  was  not  granted  till  after  the  application 
for  an  information  had  been  refused.  The  same  course 
was  pursued  in  the  Patten  Makers^  case,  cited  in  Bex 
V.  Attwood  (d).  In  Bex  v.  Bafikes  (e)  Lord  Mansfield 
said  that,  where  an  election  de  facto  was  doubtful,  it 
was  fit  to  be  tried  by  an  information  in  the  nature  of  a 
quo  warranto;  but  that  where  it  was  colourable  and 
clearly  void,  a  mandamus  was  a  proper  remedy;  which 
was  assented  to. 

(a)  4  T.  R.  699.  (6)  2  T.  i?.  259. 

(c)  ID.^R.  426.  (d)  4.B.^Jd,  483. 

(e)  3  Burr.  1454. 


I  i  4 


Lord 
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Lord  Denman  C.  J.  Mr.  Bealtry  informs  us  that 
an  information  in  the  nature  of  a  quo  warranto  was 
granted  [a)  against  a  party  claiming  to  act  as  guardian 
of  the  poor  in  Exeter,  under  stat.  28  G.  3.  c,  76.  That 
is  the  proper  course  here. 

LiTTLEDALE  and  Williams  Js.  concurred  (Z>), 

Rule  for  mandamus  discharged  with  costs. 
Rule  nisi  for  an  information  m  the  nature  of 
a  quo  warranto  granted  (c). 

(a)  In  Hilary  term  1816. 
(h)  Patteson  J.  was  absent. 

(c)  No  cause  was  ever  shewn,  the  parties  having  settled  the  question 
by  agreement. 


[1834.] 

The  King 
against 
Beedle. 


Friday, 
May  29th. 


The  King  against  Yarburgh  Greame,  Esquire. 
This  case  is  already  reported,  2  A,  Sf  E.Q\5, 
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1835. 


The  King  ammst  The  Proprietors  of  the  Wilts  Friday, 
and  Berks  Canal  Navigation. 

A  RULE  nisi  was  obtained  in  Michaelmas  term,  1834^,  By  statute, 

Xjk.  incorporating  a 

{November  24th),  for  a  mandamus  to  the  company  canal  company, 
of  proprietors  of  the  above  navigation,  to  allow  Thomas  ^^e  company 
Vincent,  one  of  the  said  proprietors,  to  inspect  all  books,  ^a^aged  by  a 
papers,  and  writings  belonging  to  the  company,  and  ^^^^^""j*^^^^^^^ 
kept  in  pursuance  of  the  statute  after  mentioned,  and  to  to  appoint  a 

^        *  clerk  for  better 

take  copies  or  extracts.   The  company  was  incorporated  carrying  into 

execution  the 

by  Stat  1  &  2  G.  4.  c.  xcvii.  (local  and  personal,  public),  purposes  of  the 

.  p  act.    The  com- 

by  which  act,  sect.  86.,  a  committee  ot  management  was  mittee  were 
appointed  to  transact  and  manage  all  the  affairs  and  busi-  enter  hf  books  ^ 
ness  of  the  company,  except  matters  expressly  directed  ^^efr  disburse- 
by  the  act  to  be  done  at  a  meeting  of  the  proprietors  at  ments,  receipts, 
large.  And,  by  sect.  95.,  the  committee  were  authorised  actions,  and 

the  books  were 

and  required  to  appoint  one  or  more  clerk  or  clerks,  to  be  open  at 
and  such  superintendents,  collectors  of  the  tolls,  and  other  times  to  the 
officers  as  they  should  think  proper  for  the  better  car-  Jhe^propr'ietors. 
rying  the  purposes  of  the  act  into  execution.    Sect.  101  ^pi-gS'^irthe 

enacted,  that  the  committee  shall  enter  into  books,  to  ^lerk  for  an  in- 
spection of  the 

be  provided  at  the  expense  of  the  proprietors,  a  full  and  books  which 

were  under  his 

true  account  of  all  disbursements  and  payments  made  charge.  The 
by  such  committee,  and  by  all  persons  employed  under  would  refer  the 

demand  to  the 

committee.  The  proprietor  attended  the  committee,  and  there  repeated  his  request ;  and 
the  chairman  said  they  would  take  time  to  consider  it.  Tea  days  afterwards  the  proprietor 
applied  again  to  the  clerk,  who  refused  the  inspection.  On  motion  for  a  mandamus  to 
the  company  to  allow  inspection  of  the  books  : 

Held,  that  there  had  been  no  sufficient  refusal  by  the  committee  to  warrant  the  ap- 
plication. 

Serable,  that  a  party  applying  for  a  mandamus  to  give  inspection  of  such  documents, 
ought  to  shew  that,  when  he  demanded  the  inspection,  he  stated  the  object  for  which  he 
wanted  it. 

them. 
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1835.       them,  and  of  all  monies  paid  to  or  received  by  them 
The  King     ^^^spectively  on  account  of  the  company ;  "  and  also  a 
against       full  and  truc  account,  or  proper  notes  and  minutes,  of 

The  Wilts  and  ^         r     r  5 

Berks  Canal  every  contract,  bargain,  and  agreement  which  shall  be 
Company.  gj^-gj-ed  into  by  them  respectively,  for  and  on  behalf  of 
the  said  company  of  proprietors,  and  of  all  and  singular 
their  respective  orders,  transactions,  and  proceedings 
whatsoever,  in  and  about  the  affairs  and  business  of  the 
said  company —  "  and  every  such  book,  and  all  other 
books,  papers,  and  writings  belonging  to  the  said 
company  of  proprietors  shall,  at  all  seasonable  times, 
be  open  to  the  inspection  of  all  the  said  proprietors, 
who  may  take  copies  thereof,  or  extracts  therefrom, 
without  fee  or  reward."  Sect.  107  required  the  com- 
mittee to  keep  an  account  of  the  rates,  tolls,  &c.  to 
be  collected  under  the  act,  and  of  the  charges  of 
the  navigation  and  works,  such  account  to  be  open,  at 
all  seasonable  times,  to  the  inspection  of  every  pro- 
prietor. 

Thomas  Vincent,  who  made  the  present  application, 
and  was  a  proprietor  of  some  shares  in  the  navigation, 
stated,  in  his  affidavit,  that  he  had  been  informed  by  the 
clerk  of  the  company,  on  inquiry,  that  the  company's 
minute  book  and  list  of  proprietors  were  kept  by  him, 
and  all  other  books  and  papers  belonging  to  the  company 
by  Dunsford,  their  superintendant,  at  the  canal  office  at 
Swindon,  Vincent  further  stated  that,  on  the  18th  of 
August  1834,  he  applied  at  the  canal  office,  during  the 
office  hours,  for  "  an  inspection  of  the  books,  papers,  and 
writings  which  were  there  belonging  to  the  company;" 
that  Dunsford^s  clerk,  Dunsford  himself  being  absent,  re- 
fused to  shew  him  any  paper  or  book,  except  the  account 

of 
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of  annual  expenditure;  and  that  he  thereupon  wrote  to  1835. 
Crowdy,  the  clerk  of  the  company,  informing  him  of  the  Yh^~K~ 
refusal,  and  desiring  to  see  the  documents  at  the  canal  against 

The  Wilts  and 

office,  and  also  the  list  of  proprietors,  and  minute-book    Berks  Canal 


of  the  committee,  which,  as  he  now  stated  in  his  affi- 
davit, he  believed  to  contain  an  account  of  the  orders, 
transactions,  and  proceedings  of  the  company.  That 
Crowdy  said  he  would  submit  the  demand  to  the  com- 
mittee on  the  following  12th  of  September  j  and  that 
Vincent  himself  on  that  day  attended  the  committee  "  to 
request  a  sight  of  the  books,  papers,  and  writings  be- 
longing to  the  company ;  and  read  to  them  the  clause  of 
the  act  under  which  he  made  the  application  ; "  where- 
upon the  chairman  said,  "  it  was  such  an  application  as 
they  had  never  had  made  before,  and  it  would  therefore 
require  time  to  consider  of  it.'*  Vincent  also  stated  that, 
receiving  no  further  answer  from  the  committee,  he 
wrote  to  Crowdy  and  Dunsford  on  the  18th  and  20th  of 
September,  pressing  to  see  the  documents ;  and  that,  on 
the  22d,  he  went  to  Crawdy\  office  "  and  requested  in- 
spection of  the  books,  papers,  and  writings  belonging  to 
the  said  company  of  proprietors  in  the  possession  of  the 
said  William  Cro^wdy,^  but  was  told  by  a  clerk  that 
Crowdy  denied  his  right  to  inspect  them,  and  was 
from  home.  He  called  again  in  the  same  day,  and  re- 
ceived a  similar  answer,  Crowdy  having  in  the  mean- 
time returned  home,  and  gone  out  again,  declining  to 
see  Vincent.  On  the  same  day  Vincent  went  to  Duns- 
ford's  office,  and,  as  a  proprietor,  demanded  of  him  "  an 
inspection  of  the  books,  papers,  and  writings  in  his 
possession,  belonging  to  the  company."  Dunsford  re- 
fused to  give  him  an  inspection  of  any  of  the  documents. 


Company. 


statmg 
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1835.       stating  that  he  had  no  personal  objection,  but  declined 
_  to  do  it  until  a  judicial  decision  had  been  obtained 

The  King  ^  ^ 

against       on  the  subjcct.    There  were  affidavits  on  the  other  side, 

The  Wilts  and  t    •         ,  , 

Berks  Canal    Contradicting  the  above  statements  m  some  particulars 
Company.  j|-  jg  j^Qj-  material  to  state),  ascribing  Vincenfs  ap- 

plications for  a  sight  of  the  documents  in  question  to 
malicious  motives,  particularly  towards  Dunsford ;  and 
stating  that  Vincent  had,  on  the  18th  of  August,  inspeted 
the  general  accounts  and  book  of  disbursements  at  Duns- 
Jbt'd^s  office  ;  but  that  he  subsequently  applied  again,  and 
demanded  to  see  every  book  and  paper  belonging  to  the 
company,  and  particularly  the  disbursement  book  shewn 
to  him  before,  saying  that  he  was  entitled  to  see  it  as 
often  as  he  pleased  ;  a  right  which,  as  it  was  now  sworn, 
would  produce  great  inconvenience  if  exercised  by  every 
proprietor,  the  number  amounting  to  nearly  500.  It 
was  also  deposed  by  Dimsford  that,  during  a  meeting 
of  proprietors  on  the  lltli  of  November  1834  (before 
the  making  of  this  application),  a  member  of  the 
committee  told  Vincent  that  he  might  and  should  see 
any  of  the  books  and  papers  kept  at  the  canal  office  on 
giving  Diinsford  proper  notice;  to  which  Vincent  re- 
plied, that  that  would  not  answer  his  purpose.  It 
did  not  appear  that  Vincent  had  ever  stated  his  ob- 
ject in  requiring  an  inspection  of  any  of  the  books  or 
papers. 

Sir  John  Cam'phell,  Attorney-General,  and  i?.  V, 
Richards  now  shewed  cause.  The  application  is  not 
made  bona  fide  or  for  a  legitimate  purpose.  At  least 
the  party  applying  ought  to  state  some  ground  on 
which  he  desires  to  see  the  books  and  papers;  Rex  v. 

Clear  s 


Company. 
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Clear  {a);  especially  in  the  case  of  a  mere  private  com-  1835. 
panv,  which  this  is.    It  may  indeed  be  questioned 

^  ^  The  King 

whether  the  Court  would  interfere  at  all  in  the  disputes  against 

The  Wilts  and 

of  such  an  association ;  Rex  v.  T/ie  London  Assurance  Berks  Canal 
Company  {h).  The  documents  here  are,  virtually,  in  the 
possession  of  the  company,  not  of  their  clerk,  who  is  a 
mere  inferior  officer,  and  to  whom  no  mandamus  would 
lie;  and  it  does  not  appear  that  there  has  been  any 
refusal  of  inspection  by  the  company.  The  intimation 
by  the  committee,  that  they  v/ould  take  time  for  con- 
sideration, was  not  a  refusal. 


Bere  contra.  Sufficient  reason  appears  for  the  wish 
of  Vince7it,  as  a  proprietor,  to  inspect  these  docu- 
ments, independently  of  the  motive  alleged.  After 
the  statement  of  Croisody  that  he  would  lay  Vincenfs 
request  before  the  committee,  and  the  answer  given 
to  him  by  the  committee  themselves,  their  neglect  to 
give  the  inspection,  and  the  other  circumstances  of 
the  case,  amount  to  a  refusal.  [Lord  Denman  C.  J. 
Vincent  does  not  state  that  he  made  any  further  appli- 
cation to  the  committee  after  they  had  said  that  they 
would  take  time.]  It  does  not  appear  that  they  called 
any  other  meeting  until  November.  Even  now  they  do 
not  state  that  they  will  grant  the  inspection.  If  any 
difficulty  arises  upon  the  form  of  the  present  rule,  a 
mandamus  may  be  directed  to  the  committee,  or  to  the 
clerk  in  whose  possession  the  documents  are.  [^Little" 
dale  J.  It  could  not  go  to  him ;  he  is  a  mere  officer  (c).] 

(a)  4  5.  4-  C.  899.  (6)  5  B.  ^  Aid.  899. 

(c)  See  the  judgments  of  the  Court  in  Rex  v.  Jeyes,  ante,  pp.  421 — 425. 


A  com- 
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1835.      A  company,  though  in  the  nature  of  a  private  body  of 
undertakers,  is  compellable  by  mandamus  to  do  what  its 

The  King  ^  .  . 

against       duty  and  the  general  interest  require;  and  that  has  been 

The  Wilts  and  .  •  i  i 

Berks  Canal  held  even  m  a  case  where  the  prosecutor  might  have  pro- 
Company,  ceeded  by  indictment,  the  Court  saying  that  the  remedy 
by  mandamus  was  more  beneficial,  as  enforcing  per- 
formance of  the  duty  ;  Rex  v.  The  Severn  and  Wye 
Railway  Compatiy  (a).  And,  where  parties  hold  books 
and  papers  as  trustees,  the  Court  will  grant  an  inspection 
to  persons  interested,  without  any  specific  reason  as- 
signed. In  Rex  v.  The  Governor  and  Company  of  the  Bank 
of  England  {b),  where  a  mandamus  was  refused,  there 
appeared  no  parliamentary  direction  that  the  accounts 
should  be  produced.  Rex  v.  Clear  is  distinguishable 
from  this  case  :  Bayley  and  Littledale  Js.  there  {c)  relied 
upon  the  words  of  the  enactment,  17  G.  2.  38.  s.  1., 
as ,  not  being  general  enough  to  entitle  a  party  to  in- 
spection without  his  having  some  public  ground  for 
desiring  it ;  and  Littledale  J.  said,  "  It  cannot  be  for 
the  purpose  of  appeal,  because  the  time  for  appeal  has 
expired,  and  it  is  difficult  to  imagine  any  other  reason- 
able purpose  that  the  party  could  have." 

Lord  Denman  C.  J.  There  is  no  doubt  that  every 
proprietor  has  a  right  to  inspect  these  documents. 
There  is  no  particular  officer  to  whom  the  care  of  them 
belongs  :  the  committee  have  the  power  over  them,  and 
appoint  officers,  in  whose  hands  they  remain.  Where 
the  applications  to  inspect  these  documents  may  occasion 

(a)  2  5.  <^  Aid.  646.  {b)  2B.  4:  Aid,  620. 

(c)  7  JDowl.  ^  R,  395,  396. 

incon- 
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inconvenience,  it  is  reasonable  that  the  parties  upon  1835. 
whom  such  demands  are  made,  should  be  informed, 

The  King 

bona  fide,  of  the  object  of  the  request.    Here  the  party  against 

The  ^^iLTs  snd. 

applying  goes  to  the  officers,  and  afterwards  to  the   Berks  Canal 

committee,  who  say  that  they  have  never  had  such  an  Company. 

application  made,  and  must  take  time  to  consider  it. 

That,  I  think,  is  reasonable,  and  no  refusal.   The  party 

should  have  applied  to  them  again,  so  as  to  obtain  an 

answer  which  might  shew  that   they  had  exercised 

their  judgment  on  his  demand.    Instead  of  doing  so, 

he  goes  again  to  gentlemen  with  whom  he  seems  to  be 

upon  ill  terms,  and  who  do  not  appear  to  have  been 

authorised  by  the  committee  to  return  him  an  answer, 

but  who  make  a  reply  which  one  is  not  surprised  at. 

It  seems  to  me  that  this  is  no  refusal  by  the  committee. 

They  were  the  persons  to  whom  the  second  application 

should  have  been  made ;  and  until  they  had  refused, 

upon  such  application,  there  could  be  no  ground  for  a 

mandamus. 


LiTTLEDALE  J.  There  is  no  question  as  to  the  right 
which  every  proprietor  has  under  the  act  to  inspect  the 
books  and  papers  at  seasonable  times.  But  the  applica- 
tion, to  ground  a  motion  of  this  kind,  should  be  to  the 
committee  themselves,  not  to  their  officer ;  and  the  party 
should  tell  them  his  object  in  applying.  When  the 
committee  had  said  that  they  would  take  time,  the  first 
application  should  have  been  followed  up  by  a  further 
demand  upon  them.  The  answer  given  by  the  officers 
was  no  refusal  by  the  committee. 

Patteson  J.  I  am  also  of  opinion  that  there  was  no 
sufficient  refusal  to  ground  this  application.  Every 

proprietor 
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proprietor  has  a  right  to  the  inspection  here  claimed ; 
but,  as  at  present  advised,  I  think  that,  before  we  are 

The  King  ,  ^ 

asainst       Called  upon  to  grant  a  mandamus,  we  should  be  in- 

The  Wilts  3.n(i  • 

Berks  Canal    formed  that  when  the  party  applied  for  the  inspection, 
Company.         stated  what  his  object  was  in  requiring  it.    The  rule 
must  be  discharged. 

Williams  J.  concurred. 

Rule  discharged  with  costs  (a). 


(a)  See  Rex  v.  The  Brecknock  and  Abergavenny/  Canal  Company,  ante, 
p.  217. 
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In  the  Matter  of  Pilgrim.  Friday, 

May  29th. 

TJILL  moved  for  a  habeas  corpus,  to  bring  up  John  This  Court 

JljL  ,      .  granted  a  rule 

Pilgrim  to  give  evidence  before  an  election  com-  nisi  for  a  habeas 

1       TT  ^  corpus  to  bring 

mittee  of  the  House  of  Commons  now  sittmg,  on  a  ^  prisoner, 
petition  against  the  return  of  the  two  sitting  members  upo^'a^charcre 
for  the  boroutrh  of  IpsmcJi  on  the  sround  of  alleged  of  felonious* 

o  c3  o  embezzlement, 

bribery.    The  committee  had  reported  that  JoJin  Pil-  to  give  evidence 

before  an  elec- 

grim  had  absconded  for  the  purpose  of  avoiding  the  tion  committee 

of  the  House 

service  of  the  Speaker's  warrant,  and  that  he  had  been  of  Commons, 

.,        P  ,    .,  1        1      ♦  c^'  1  the  rule  direct- 

guilty  or  bribery  at  the  election,    feince  that  report,  a  ing  notice  to  be 

warrant  from  the  chairman  of  the  committee  had  been  fhe^AtVomey- 
served  upon  PiJsrim ;  and,  after  Pilmm  had  made  pre-  General,  to  the 

^  '  ^  committing 

parations  to  depart  in  obedience  to  the  warrant,  he  was  ^magistrates,  to 

the  constable 

arrested  on  a  warrant  of  a  justice  of  the  city  of  'Nor-  who  appre- 
hended the 

mcli^  on  a  charge  of  felonious  embezzlement,  and  sub-  prisoner,  and 

I  -1         1  1      P  I       1  .  p  ,  ,     to  all  persons 

sequently  committed  to  the  custody  or  the  cbier  constable  at  whose  suit 
of  the  city  of  Norwich  on  this  charge,  for  further  examin-  det^ned^on^ 
ation.  It  was  suggested  in  affidavit  that  Pilgrim  himself  civil  process, 
was  willing  to  obey  the  chairman's  warrant,  but  had 
been  arrested  to  prevent  his  doing  so  ;  and  it  was  sworn, 
that  he  was  a  necessary  witness.    Hill  stated  that  it 
had  been  considered  proper  to  make  the  application  to 
this  Court,  without  reference  to  the  effect  of  the  chair- 
man's warrant  in  such  a  case,  on  the  ground  of  the 
authority  of  the  Court  over  all  officers  acting  in  criminal 
proceedings.    A  similar  course  was  pursued  in  In  the 
matter  of  Sir  Edward  Price  {a\  where  the  Court  after- 
wards made  the  rule  absolute,  no  cause  being  shewn. 

(a)  4:  East,  5^1. 

Vol.  IIL  K  k  ILittledale 


me 
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1835.  ILittledale  J.  The  stat.  43  G.  3.  c.  140.  enacts  that  it 
In  the  Matter  of  ^^^^^  lawful  for  a  Judge  of  any  of  the  superior  courts 
Pilgrim.  to  grant  a  habeas  corpus  to  bring  a  prisoner  before 
courts  martial,  or  any  of  the  commissioners  therein  men- 
tioned, for  examination  touching  any  matter  depending 
before  them  ;  and,  by  stat.  44  G.  3.  c.  102.,  it  may  issue 
in  like  manner  to  brixag  such  prisoner  before  any  court 
of  record  there  mentioyned,  to  be  examined  as  a  witness : 
but  have  we  such  a  general  authority  as  enables  us  to 
do  what  your  application  requires  ?  I  do  not  see  how 
it  can  be  done  without  the  consent  of  the  Attorney- 
General.]  The  case  cited  shews  the  precautions  wliich 
the  Court  will  take  in  granting  the  rule. 

LiTTLEDALE  J.  («).  Take  a  rule  to  shew  cause  :  and 
let  there  be  service  on  the  Attorney-General,  on  the 
committing  magistrate,  on  the  constable  who  appre- 
hended the  prisoner,  and  on  all  persons  at  whose  suit 
he  may  be  detained  for  civil  process ;  for  there  may  be 
such  detainei'S'.  I  am  not  sure  that  we  shall  then  make 
the  rule  absolute;  for  the  case  is  not  quite  similar  to 
that  cited. 

Patteson  J.  I  do  not  know  that  there  is  any  au- 
thority of  this  kind  ifi  the  case  of  a  prisoner  detained  on 
a  charge  of  felony.    But  there  may  be  a  rule  nisi. 

Williams  J.  concurred. 

"  Ordered  that  Wednesday  next  be  given  to  Samuel 
Bignold  and  Edward  Temple  Booths  Esqrs.,"  [the  com- 


(a)  Lord  JDenman  C.  J.  was  absent. 


mitting 
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mitting  magistrates]  "  two  of  the  justices  of  the  peace  1835. 
for  the  city  of  Norwich,  to  the  keeper  of  his  Majesty's 

^  In  the  Matter  of 

gaol  at  Norwich,  and  Philip  Barnes,  chief  constable  of  Pilgrim. 
the  said  city  and  county,  or  other  person  having  the 
custody  of  Joh?i  Pilgrim,  to  shew  cause  why  a  writ  of 
habeas  corpus  should  not  issue,  directed  to  them,  com- 
manding them  to  have  the  body  of  the  said  John  Pil- 
grim before  the  select  committee  of  the  House  of  Com- 
mons for  determining  the  merits  of  a  certain  petition 
now  depending  before  them,  touching  the  election  of 
members  to  serve  in  parliament  for  the  borough  of 
Ipswich  in  the  county  of  Suffolk,  then  and  there  to 
testify  before  the  said  committee  in  the  matter  of  the  said- 
petition  :  Upon  notice  of  this  rule  to  be  given  to  the 
solicitor  for  the  affairs  of  his  Majesty's  treasury,  and  to 
the  said  keeper  and  chief  constable,  or  other  person 
having  the  custody  of  the  said  John  Pilgrim,  and  to  all 
persons  at  whose  suit  the  said  John  Pilgrim  may  be 
detained  by  civil  process,  and  to  the  said  Samuel  Big- 
nold  and  Edward  Temple  Booth,  Esqrs.,  in  the  mean- 
time" (a). 

(a)  No  motion  was  ever  made  to  make  the  rule  absolute,  P»7gnm  hav- 
ing been  sent  up  in  obedience  to  the  chairman's  warrant. 


Kk  2 


1835. 
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Say  sofh.  ^^^^  against  Sir  Oswald  Mosley,  Bart., 

Lord  of  the  Manor  of  Manchester. 

H.  occupied  a     A    RULE  nisi  was  obtained  last  Michaelmas  term  for 

warehouse  in  xJl 

Manchestery  a  Certiorari  to  Sir  O.  Mosley^  lord  of  the  manor  of 

within  the  juris-  ^ 

diction  of  the     Manchester,  to  remove  into  this  conrt  the  record  of 

court  leet,  .       ,  ,  .  .  , 

where  he  car-  the  proceedmgs  in  the  court  leet  of  the  said  manor, 

bufinTssl'but  relative  to  the  appointment  of  Ralph  Turner  as  one  of 
and  h?usudly'         constables  of  the  said  manor  (a),  and  to  the  fine 

lodged  and  imposed  upon  him  for  refusinor  to  serve  the  said  office.  It 

boarded  in  ^  ^  o 

Manchester       appeared  that  Mr.  Turner,  having  been  elected  a  con- 

from  Monday  ° 

tWlSahirday.     stable  by  the  leet  jury,  was  summoned  to  a  court  leet 

He  had  also 

premises  in  in  October  ]834,  and  there  required  by  the  steward  to 

in  which  town-  take  the  oaths  of  office,  but  refused  to  do  so,  and  was 

when  not^at  thereupon  fined  300/.    The  ground  of  his  refusal,  and 

fS'hfdid suit  ^"^  ground  of  this  application,  was,  that  he  was  not 

and  service  to  Jjable,  Under  the  circumstances  after  stated,  to  serve  the 

the  court  leet  '  ' 

of  Hasiingden :  office:  and  in  applying  for  this  rule,  he  made  affidavit  as 

Held,  by  Lord  rr  ^    &  ^ 

Denman  C.  J.    follows  :  —  That  he  resided  with  his  mother  (keeping, 

and  Littledale  J.,  ,         .  ^ ,  . 

and,  semble,  however,  a  servant,  horses,  and  carnage  of  his  own,  and 

^nd^wuiiams  being  assessed  for  them)  in  the  township  of  Haslingden, 

was liTbleto  That  he  and  his  brother  kept  a  large  manufactory  in 

be  appointed  HasUnsden,  and  farmed  lands  there,  for  which  they  paid 

a  constable  or  o       '  '  J  ^ 

the  Manchester   ^00/.  a  year,  besides  rates  and  taxes,  having  also  other 

leet.  ^     "  ^  ^  " 

In  1808  fines  lands  in  the  same  township,  of  which  they  were  joint  pro- 
of 100/.  had  ^  J  J 
been  imposed 

(and  submitted  to)  for  refusing  the  office  of  constable  in  Manchester,  the  parties  fined  not 
claiming  exemption ;  since  that  time  the  duties  of  the  office  had  greatly  increased,  and 
the  number  of  resiants  qualified  to  serve  had  diminished ;  and  it  was  sworn  that  diffi- 
culty was  expected  in  procuring  persons  to  serve,  unless  considerable  fines  were  imposed 
for  refusing :  Held  that,  under  these  circumstances,  a  fine  of  300/.  on  a  person  merely 
refusing  to  serve  by  reason  of  an  alleged  exemption,  was  excessive. 

(o)  It  appeared  by  the  affidavit  of  the  deputy  steward  of  the  leet,  that 

the  manor  and  township  of  Manchester  are  co-extensive. 

prietors,* 
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prietors.  That  they  were  subject  in  respect  of  the  said 
property  to  suit  and  service  at  the  court  leet  held  at 
Haslingden^  which  suit  and  service  they  actually  per- 
formed, or  were  fined  when  they  omitted  it.  That  they 
also  jointly  occupied  a  warehouse  in  Manchester  as 
yearly  tenants,  and  there  sold  the  goods  manufactured 
by  them  at  Haslingden,  That  the  deponent  usually 
came  to  Manchester  every  Monday  or  Tuesday,  and 
remained  there,  for  the  purpose  of  his  said  business,  till 
the  Saturday  following,  when  he  returned  home;  that 
while  in  Manchester  he  slept  at  a  lodging-house ;  that 
no  person  slept  at  the  warehouse ;  that  he  had  no  ser- 
vant or  establishment  in  Manchester,  except  at  the  ware- 
house; nor  was  he  assessed  to  any  rates  or  taxes  in 
Manchester,  except  in  respect  of  the  said  warehouse. 
It  appeared  by  affidavits  on  the  other  side,  that  Mr. 
Turner  (who  was  the  chief  manager  of  the  business  in 
Manchester)  had,  for  six  years  past,  occupied,  exclusively, 
a  sitting-room  and  bed-room  at  a  house  in  Manchester, 
where  he  also  boarded,  being  absent  only  at  the  inter- 
vals of  time  mentioned  in  his  own  affidavit* 

Mr.  Turner  contended,  further,  that  the  fine^  if  any 
could  be  imposed,  was  excessive ;  and  on  this  subject  it 
appeared,  \ki^\.2X\\v^  Manchester  court  leet,  in  1808,  fines 
of  2()/i  and  100/.  had  been  imposed  on  two  persons  re- 
spectively, for  refusing  to  take  the  office  of  constable; 
that  neither  of  those  parties  claimed  any  exemption ;  that 
both  fines  were  paid,  but  the  latter  was  in  part  remitted: 
and  that  at  that  court  another  person  was  fined  100/., 
which  he  paidj  for  refusing  the  same  office.  It  was  also 
stated  by  the  deputy  steward  of  this  court  leet,  that  per- 
sons elected  to  the  office  of  constable  had  shewn  great 
reluctance  in  accepting  it ;  that  the  population  of  Man- 

K  k  3  Chester 


1835. 


The  King 

against 
Sir 

O.  MOSLEY. 
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Chester  and  the  duties  of  constable  had  much  increased 
since  1808  ;  that  many  merchants,  who  formerly  had 
dwelling-houses  in  Manchester^  had  ceased  to  reside 
there,  and  to  be  liable  to  serve  the  office  of  constable, 
and  their  dwelling-houses  had  been  converted  into  ware- 
houses; and  that,  unless  a  considerable  fine  were  im- 
posed upon  persons  elected  by  the  leet  and  refusing  to 
be  sworn,  it  would  be  difficult  to  procure  persons  to 
execute  the  office. 

Sir  jP.  Pollock  and  Wightman  now  shewed  cause. 
The  question  of  resiancy  was  very  fully  considered, 
,with  reference  to  the  duty  of  serving  the  office  of  con- 
stable, in  Rex  v.  Adlard  {a),  where  it  was  held  that  a 
party  was  not  an  inhabitant  liable  to  such  service  in  a 
parish  where  he  did  not  sleep';  and  Abbott  C,  J.  cited 
2  7^Z5^.  122.,  where  it  is  said  that  "if  a  man  hath  a 
house  within  two  leets,  he  shall  be  taken  to  be  conver- 
sant where  his  bed  is."  Here  the  party  sleeps  in 
Manchester  every  night  of  the  week  but  two.  His  oc- 
casionally sleeping  in  Haslingden  cannot  excuse  him 
from  serving  in  Manchester ;  if  that  were  so,  his  sleeping 
in  Manchester  would  in  like  manner  exempt  him  from 
serving  in  Haslingden,  and  he  would  be  subject  to  neither 
leet.  But  a  man  may  be  liable  to  two  leets,  in  different 
places.  In  JRex  v,  Poynder  (b)  persons  holding  premises 
in  a  London  parish,  frequenting  them  for  the  purpose  of 
business,  but  not  otherwise,  and  residing  in  the  country, 
were  held  liable  to  serve  the  office  of  overseer  for  the 
parish;  but  the  question  there  turned  upon  the  word 
"  householder  "  in  stat.  43  Eliz.  c.  2.    As  to  the  fine. 


1835. 

The  K^NG 
against 
Sir 

O.  MOSLET. 


(a)  4  ^.  ^  C.  772. 


(6)  I  B.,^a  178. 

the 
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the  affidavits  shew  sufficient  reason  for  fixing  it  at  the  1835. 
amount  here  imposed. 


The  King 


Sir 

Sir  John  Campbell,  Attorney-General,  and  Colqiihcnin,  O.  Mosley. 
contra.  Mr.  Turner  is  clearly  a  resiant  in  Haslingden, 
and  actually  serving  on  the  leet  there,  or  fined  in  case 
of  default.  He  cannot  be  resiant,  and  compellable  to 
take  the  office  of  constable,  in  two  places,  several  miles 
apart  (a).  And,  if  so.  Rex  v.  Adla7^d{h)  must  be  con- 
sidered as  shewing  that  he  ought  to  serve  in  Haslingden^ 
and  not  in  Manclie&ter,  where  he  is  a  mere  lodger  and 
has  no  house  in  respect  of  which  he  is  rated.  \_Little^ 
dale  J.  In  Cook  v.  Stubhs  {c)  it  is  said  that  "  none  can 
be  of  two  leets ;  "  but  the  question  there  did  not  relate 
to  two  different  residences ;  it  was,  whether  the  lord  of 
a  larger  leet  could  compel  the  attendance  of  resiants  in 
a  smaller,  which  was  locally  within  it.]  If  the  party 
here  had  been  a  rated  householder  in  Manchester  as 
well  as  in  Hasllngden,  the  case  might  have  presented 
more  difficulty.  \_Littledale  J.  Suppose  he  bad  had  no 
establishment  at  all  at  Haslingden,  would  he  then  hav^ 
been  liable  to  serve  this  office  in  Manchester  F']  It  is 
doubtful  at  least.  A  resident,  not  being  a  householder, 
may  be  liable  to  attend  the  leet ;  but  more  is  requisite 
to  qualify  a  man  for  the  office  of  constable,  which  carries 
with  it  a  great  deal  of  power  and  trust,  and  to  which  a 
man  who  is  not  a  householder  may  not  be  considered 
"idoneus."  Then,  as  to  the  second  point;  the  fine  of  300/. 
is  at  all  events  excessive.    The  steward,  who  is  the  ser- 

(a)  HasUngden  is  about  seventeen  miles  from  Manchester. 

(b)  4B.^C.  772. 

(c)  Cro.  Jac.  584.    See  Hawk.  P.  C.   Book  2.  c.  10.  s,  12.  ;  c.  11. 
s.  3.  (Vol.  iii.  pp.  126.  153.  7th  ed.  1795.) 

K  k  4  vant 
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vant  of  the  lord,  acting  for  his  benefit,  cannot  fine  to  an 
indefinite  amount.  In  Com,  Dig,  Leet.  (N  5.)  it  is  said 
that  fines  imposed  by  the  leet  ought  to  be  reasonable  t 
the  highest  there  mentioned  is  40/. ;  and  it  appears  to 
have  been  considered  a  question  whether  5L  "  for  re- 
fusing to  be  constable"  was  excessive.  In  this  case 
there  was  no  contempt,  but  a  bond  fide  question  as  to 
the  liability.  If  the  party  had  been  indicted,  and  the 
case  argued  upon  a  special  finding  of  the  facts,  the 
fine  would  have  been  only  nominal,  if  the  Court  had 
held  the  defendant  liable.  On  the  former  occasions 
referred  to  in  the  affidavits,  fines  of  20/.  and  lOO/.  have 
proved  sufficient. 

Lord  Denman  C.  J.  This  rule  must  be  absolute. 
I  have  not,  indeed,  any  doubt  of  the  party  being  resiant 
in  Manchester^  but  he  himself  appears  to  have  had  a 
strong  doubt  of  it,  and  such  questions  often  are  dif- 
ficult. The  fine  imposed  was  unreasonable.  It  appears 
by  the  affidavits  that  a  much  smaller  one  was  found 
effectual  twenty-seven  years  ago;  and  it  is  impossible 
not  to  look  with  jealousy  at  fines  which  are  imposed 
by  the  steward  for  the  benefit  of  the  lord. 

LiTTLEDALE  J.  I  think  this  party  was  a  resiant  within 
Manchester,  and  that  he  was  a  proper  person  to  be 
appointed  constable.  A  man  is  not  to  be  exempt  from 
such  an  office  because  he  chooses  for  his  convenience  to 
live  occasionally  at  a  distant  place.  But  I  think  that 
the  fine  was  too  great.  I  do  not  wonder  that  persons 
shew  an  unwillingness  to  serve  this  office ;  but  the  largest 
sum  which  appears  to  have  been  hitherto  imposed  is 
100/.;  and  I  think  300/.  is  too  much  at  present,  al- 
though 
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though  in  the  end  a  fine  to  that  amount  may  become  1835. 
necessary.    As  to  the  sum  of  5/.,  mentioned  in  Com,     ^  ~ 

^  ,  The  King 

Dig,  from  a  case  in  8  Rej),  (a),  allowance  must  be  made  against 

Sir 

for  the  difference  in  the  value  of  money  at  that  time;    o.  Mosley. 
and,  if  the  appointment  was  in  a  small  place,  a  low  fine 
might  be  sufficient. 

Patteson  J.  I  am  of  the  same  opinion,  on  the  ground 
that  the  fine  is  too  large;  but  I  do  not  mean  to  say 
that  the  rule  would  have  been  absolute  on  the  other 
ground.  It  is  not  necessary  to  decide  the  point  now ; 
but  I  do  not  see  why  a  man  may  not  be  liable  to  half  a 
dozen  leets  (b). 

Williams  J.  I  also  think  the  rule  must  be  absolute. 
As  to  the  liability  to  serve,  if  Mr.  Turner  had  been 
serving  the  office  of  constable  at  Haslingden  at  the  time 
of  the  appointment  in  question,  I  think  he  would  have 
had  a  perfect  exemption ;  but  that  this  is  not  the  case 
here. 

Rule  absolute. 

(a)  Griesleys  Case,  8  Ilep.[SS  a. 

(6)  Liiiledale  J.  here  referred  to  Prices  Case,  Sir  T.  Jo.  46.  (cited 
5  Tin.  Abr.  Constable  (C),  pi.  8.),  where  a  party  actually  serving  as  con- 
stable in  B.,  was  exempted  from  discharging  another  office  to  which 
he  was  appointed  in  C,  until  the  office  of  constable  in  B.  should  expire. 
S.C,  3  Keb.  627.,  as  Rex  v.  Rice.    See  Abdy's  Case,  Cro.  Car.  S85. 
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Saturday,  The  KiNG  agciinst  Halls  and  Minshull,  Es- 
'^^^  quires,  Justices  of  the  Peace  for  the  County 

of  Middlesex, 

By  an  act  for     TTy  stat.  23  G.  S.     90.,  «  for  better  paving,  cleans^ 

paving  and         s_j  * 

lighting  a  ing,  and  lighting,  the  parish  of  St»  Martin  in  the 

parish,  a 

certain  com^     Fields"  &c.,  the  sole  power  of  carrying  the  several 

mittee  was  .  ... 

empowered  to  purposes  OT  the  act  into  execution  is  given  to  the  vestry- 
ratesrand°to  ^^^^  ^  Committee  to  be  appointed  by  them ;  and,  by 
sue  for  the       ^^^^^        ^1^^  Committee  are  to  rate  the  inhabitants  for 

amount  if  there  ' 

was  no  svfficient        purposes  of  the  act. 

distress.    The  ^  ^ 

Metropolis  Sec.  32.  enacts  that,  in  case  of  refusal  or  neglect,  on 

Paving  Act, 

57  G.  3.  demand,  to  pay  the  money  assessed,  "  it  shall  be  lawful 

sequenti'y^"  "  for  the  Collector  or  collectors  of  the  said  rates  or  assess^ 

sect.^ssl'en-  ^ents  to  coUect  and  levy  the  money  which  shall  be 

son?  having'^"  unpaid,  by  warrant  under  the  hands  and  seals  of  any 

the  control  of  ^^^q  Qf  j^jg  Majesty's  justices  of  the  peace  for  the  said 

the  pavements  o     j      o  j. 

of  any  paro-      county  of  Middlesex,  or  city  and  liberty  of  Westminster" 

chial  or  other 

district  within    (such  justices  having  first  summoned  the  party,)  "by 

the  jurisdic- 
tion of  the  act    distress  of  the  goods  and  chattels  or  the  party  so  re- 

(of  which  dis-  ^  , .  ^ 

tricts  the  above  lUSing,  OCC. 

Tsue  for  the^'      ^ec,  33.  enacts,  "  That  it  shall  be  lawful  for  the  said 

recovery  of  the  committee,  or  anv  seven  or  more  of  them,  if  they  shall 

pavmg  rates,  ^  j  ^  j 

and  it  imposes    think  fit,  where  no  sufficient  distress  can  be  made,  to 

no  condition 

as  to  previous    direct  and  cause  an  action  or  actions  to  be  brought  and 

distress.  It 

furtlier  pro-  prosecuted  in  any  of  his  Majesty's  courts  of  record  at 
vides,  that 

former  paving  acts  shall  not  be  repealed,  but  that  commissioners  under  such  acts  shall 
retain  and  may  exercise  all  the  .powers  and  authorities  theieby  conferred,  and  may  act 
upon  all  and  every  the  provisions,  clauses,  powers,  and  authorities  of  such  acts,  or  of  this 
act,  as  they  shall  find  expedient. 

Held,  that  the  general  power  of  suing  given  by  the  Metropolis  Paving  Act  was  ex- 
tended to  the  committee  established  under  the  local  act,  and  consequently  that,  in  bring- 
ing actions,  they  were  no  longer  restricted  to  the  case  in  which  no  sufficient  distress  could 
be  found. 

Westminster^ 
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Westminster y  for  the  recovery  of  any  of  the  said  rates  or  1835. 

assessments:"  and,  upon  proof  of  demand  and  refusal     „  ~ 
^       ^  The  KiNc 

or  neglect  of  payment,  the  committee  shall  be  entitled  against 

Halls. 

to  a  verdict. 

A  dispute  having  arisen  respecting  the  election  of  the 
committee  in  1834-,  several  of  the  inhabitants  refused 
to  pay  a  rate  made  and  signed  by  nine  of  the  committee. 
Summonses  to  attend  before  the  magistrates  were  served 
on  five  of  the  persons  refusing;  and  finally  the  defends 
ants,  being  two  such  magistrates,  declined  to  issue 
distress  warrants,  assigning  for  reason  their  doubts  as 
to  the  validity  of  the  election.  In  Michaelmas  term  last, 
Sir  James  Scarlett  obtained  a  rule  to  shew  cause  why  a 
mandamus  should  not  issue,  directing  the  two  magis- 
trates to  issue  warrants  of  distress  for  enforcing  pay-^ 
ment  of  the  sums  rated  upon  the  five  persons. 

Sir  John  Camphell^  Attorney-General,  and  Piatt,  now 
shewed  cause.  The  rate  is  not  legal,  the  committee  not 
being  duly  elected.  (The  arguments  on  this  point  are 
omitted.)  Supposing  it  legal,  the  Court  will  not  compel 
the  magistrates  to  do  that  which  may  subject  them  to  the 
risk  of  an  action.  It  appears  that  they  entertained  a 
doubt  as  to  the  legality*  of  the  rate,  which  is  enough. 
The  proper  remedy  for  recovery  of  the  rate  is  an  action 
at  law.  [Lord  Denman  C.  J.  That  is  given  only  where 
there  is  no  sufficient  distress.]  The  stat,  57  G.  3. 
c.  xxix.  (local  and  personal,  public)  s,  38.  [a)  gives  a 

right 

(a)  Stat.  57  G.  3.  c.  xxix.,  entitled  "  An  Act  for  better  paving,  im-^ 
proving  and  regulating  the  Streets  of  the  Metropolis,"  &c,  Sect.  1, 
enacts,  "  That  this  act  and  the  provisions  herein  contained  shall  extend 
to  all  streets  and  public  places  which  are  now  paved,  or  which  may  be 
hereafter  paved,  within  the  cities  of  London  and  Westminster  Borough 

of 
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right  of  action  in  any  court  of  law  or  court  of  requests^ 
without  any  restriction  as  to  previous  distress. 

Sir 


of  SouthwarJc,  and  any  other  parts  of  the  metropolis  which  are  included 
within  the  weekly  bills  of  mortality,"  &c. 

Sect.  38.  enacts,  "  That  it  shall  be  lawful  at  any  time  or  times  hereafter 
for  the  commissioners  or  trustees,  or  other  persons  having  the  control  of 
the  pavements  of  any  parochial  or  other  district  within  the  jurisdiction  of 
this  act  (if  they  shall  think  it  expedient),  in  the  name  or  names  of  their 
treasurer  or  treasurers,  clerk  or  clerks  for  the  time  being,  or  of  any  per- 
son or  persons  appointed  by  them  to  collect  or  receive  any  rate  or  rates, 
assessment  or  assessments,  made  or  to  be  made  for  or  towards  the  charges 
of  paving  or  repairing  the  pavement  of  the  streets  or  public  places  in  any 
such  parochial  or  other  district,  either  exclusively  or  jointly  with  or  for 
any  other  objects  or  purposes,  to  bring  or  cause  to  be  brought  any  action 
or  actions  of  debt,  or  special  action  on  the  case,  or  other  action  or  actiom, 
in  any  of  his  Majesty's  courts  of  record  at  Westminster,  or  to  proceed  in 
any  court  of  requests,  or  other  court  whatever  (for  the  recovery  of  debts 
above  or  under  51.)  within  the  jurisdiction  of  which  the  said  messuages 
or  hereditaments  in  respect  whereof  such  rates  or  assessments  shall  be 
made,"  [sic]  "  or  wherein  the  person  or  persons  or  either  of  them  against 
whom  such  action  or  actions  or  other  proceedings  may  be  brought  shall  re- 
side, and  against" ..."  any  other  person  or  persons  liable  to  pay  the  sum  or 
sums  of  money  for  or  in  respect  of  or  by  virtue  of  any  rates  or  assessments 
made  for  or  towards  the  expences  of  paving,"  &c.  (as  above)  "  by 
virtue  of  any  local  act  or  acts  of  parliament  relating  to  such  parochial  or 
other  district,  or  by  virtue  of  this  act,  for  the  recovery  of  the  sum  or 
sums  of  money  due  "  from  any  "  person  or  persons  liable  to  pay  the 
same  by  virtue  or  in  respect  of  any  such  rates  or  assessments ;  and  that  in 
any  such  action,"  (a  general  form  of  declaration  is  then  given) ;  "  and 
that  it  shall  only  be  necessary  for  such  plaintiff  or  complainant  to  produce 
any  such  rate  or  rates,  assessment  or  assessments,  and  to  prove  that  the 
person  or  persons  against  whom  such  action  or  actions  or  other  proceed- 
ings shall  be  brought,"  &c.  "  was  or  were  the  person  or  persons  mentioned 
in  such  rate  or  assessment,  or  liable  to  the  payment  thereof  by  virtue  of 
any  local  act  or  acts  of  parliament,  or  of  this  act,  to  entitle  such  plaintiff 
or  complainant  to  recover  "  the  whole  sum  proceeded  for.  And  full  costs 
are  given  to  the  plaintiff,  if  he  shall  recover  the  sum  proceeded  for  or 
any  part  thereof. 

Sect.  138.  provides,  "  That  neither  any  act  or  acts  of  parliament  relating 
either  exclusively  to  the  paving  or  repairing  the  pavements  of  the  streets 
or  public  places  in  any  parochial  or  other  district  within  the  jurisdiction 
of  this  act,  or  relating  thereto  jointly  with  any  other  object  or  purpose, 
nor  any  clause,  matter  or  provision  therein  contained,  shall  be  hereby  re- 
pealed? 
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Sir  TV,  W.  Follett  and  Channell,  contra.  The  action 
does  not  lie,  under  23  G.  3.  c.  90.  s.  33.  unless  there 
be  no  sufficient  distress ;  and  here  that  does  not  appear. 
Stat.  57  Gr.  3.  c.  xxix.  does  not  repeal  the  previous 
act;  it  expressly  reserves  the  powers  of  previous  local 
acts,  by  sect.  138.  Now  the  commissioners  had,  under 
Stat.  23  G.  3.  c,  90.  s.  33.,  a  limited  power,  in  case  only  of 
want  of  distress :  the  subsequent  act  cannot  be  under- 
stood to  substitute  an  unqualified  power.  Even  sup- 
posing that  the  action  were  maintainable,  there  is  no 
general  rule  that  this  Court  will  not  grant  a  mandamus 
in  any  case  where  an  action  would  lie.  (They  then 
proceeded  to  argue,  that  the  mandamus  would  be  the 
more  convenient  remedy ;  and,  further,  that  the  election 
of  the  committee  was  valid.) 

Lord  Denman  C.  J.  This  rule  must  be  discharged, 
on  the  simple  ground  that  stat.  57  G.  3.  c.  xxix.  s.  38. 
gives  a  better  remedy.    That  section  seems  almost 


pealed ;  but  that  the  commissioners,  trustees  or  other  persons  by  any 
such  local  act  or  acts  of  parliament  vested  with  the  control  or  superin- 
tendence of  the  pavement  of  the  streets  and  public  places  in  every  such 
parochial  or  other  district,  shall  retain  and  may  exercise  all  and  every  the 
powers  and  authorities  by  all  and  every  such  local  act  and  acts  of  par- 
liament conferred  upon  them  or  any  of  them ;  and  that  they  may  from 
time  to  time  and  at  all  times  either  act  under  and  upon  all  or  any  of  the 
provisions,  clauses,  powers  and  authorities  of  such  act  or  acts  of  par- 
liament or  under  any  of  the  provisions,  clauses,  powers  and  authorities 
of  this  act,  as  they  from  time  to  time,  upon  each  emergency  or  each  par- 
ticular occasion,  may  think  proper  and  deem  most  expedient;  but  subject 
nevertheless  to  all  the  provisions  contained  in  this  act  as  to  "  the  ap- 
pointment of  surveyors  of  the  pavement,  the  means  provided  for  com- 
pelling the  speedy  and  effectual  reparation  of  imperfect  pavement  in 
streets,  &c.  within  the  jurisdiction  of  the  act,  the  regulation  and  improve- 
ment of  such  streets,  and  the  removal  and  prevention  of  nuisances  and 
obstructions. 

framed 
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framed  for  the  purpose  of  preventing  the  circuitous 
mode  of  proceeding  by  application  to  this  Court  for  a 
mandamus.  It  is  much  better  that  the  case  should  be 
tried,  and  the  opinion  of  the  Court  be  obtained,  by  that 
means,  than  that  the  Court  should  be  put  in  motion  to 
compel  magistrates  to  do  that  which  may  subject  them 
to  actions  of  trespass,  in  which  the  same  question  must 
be  ultimately  discussed. 

LiTTLEDALE  J.  It  is  Suggested  that,  even  if  the 
action  does  lie,  it  would  be  more  convenient  to  issue  the 
mandamus;  and  it  is  true  that  by  that  proceeding  all 
the  money  might  be  raised  under  a  number  of  distress 
warrants ;  it  is  possible  that  on  such  distresses  being  le- 
vied, one  action  only  might  be  brought,  and  the  rest 
might  abide  the  result ;  but  it  is  also  possible  that  every 
person  might  hold  out,  and  as  many  actions  be  brought 
as  there  were  warrants.  It  is  not  to  be  expected  that 
the  Court  will  direct  distress  warrants  to  be  issued,  when 
actions  may  be  brought  for  the  money,  which  will  raise 
the  question  as  effectually  as  actions  of  trespass  against 
the  justices.  Then  it  is  urged  that  the  power  under 
Stat.  23  G.  3.  c.  90.  s.  33.  is  restricted  to  cases  where 
there  is  no  distress ;  but  stat.'57  G.  3.  c.  xxix.  s.38.  gives 
an  unrestricted  power,  and  is  a  later  act ;  it  therefore 
removes  the  previous  restriction. 

Patteson  J.  I  am  entirely  of  the  same  opinion, 
upon  the  thirty-eighth  section  of  stat.  57  G.  3.  c.  xxix. 
This  is  a  paving  committee,  consisting,  if  it  be  legally 
elected,  of  "  persons  having  the  control  of  the  pave- 
ments  of  a  parochial  district  within  the  jurisdiction  of 
the  act.    That  gives  power  to  them  to  bring  the  action. 
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if  they  shall  think  it  expedient;  and  it  is  subsequent  1835. 
to  the  act  which  gives  only  the  restricted  power.    It  is 

,  .  The  King 

urged  that  the  later  act  is  not  applicable  where  an  earlier  aeninst 

local  act  gives  a  power  to  sue :  but  I  think  that  this 

argument  is  not  correct,  and  that  the  later  act  has  the 

effect  of  enlarging  the  power  where  the  earlier  act  gives 

only  a  restricted  power.    There  is  therefore  a  remedy 

by  action. 

Williams  J.  I  am  of  the  same  opinion.  It  has  long 
been  a  rule  that  the  Court  is  not,  upon  slight  grounds, 
to  issue  a  mandamus  to  magistrates,  especially  if  it  will 
probably  have  the  effect  of  subjecting  them  to  an  action. 
Now  the  whole  question  is  open  to  discussion  upon  the 
proceeding  given  by  stat.  57  G,  3.  c,  xxix.  s.  38.  I 
agree  in  the  construction  put  upon  that  statute ;  and,  as 
there  is  a  reasonable  doubt  with  respect  to  the  right, 
we  will  not  force  the  magistrates  to  become  defendants 
in  actions  of  trespass. 

Rule  discharged. 
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Mondayt 
June  IsU 


The  King  against  The  Justices  of  the  Town 
and  County  of  the  Town  of  Nottingham. 

^^T  the  quarter  sessions  for  the  town  and  county  of  the 
town  of  Nottingham^  held  on  the  30th  of  April  1835, 
the  justices  in  open  court,  pursuant  to  notice  duly  given, 
proceeded  to  the  consideration  of  the  bills  and  accounts 
of  charges  and  disbursements  to  be  defrayed  out  of  the 
county  rate  for  the  said  town  and  county ;  the  clerk  of 


The  Stat.  4  & 
5  W,  4.  c.  48. 
5.  1.  does  not 
entitle  rate- 
payers to  take 
part  ill  the 
allowance  at 
sessions  of 
accounts 
charged  upon 
the  county 

rate,  nor  to  m-       peace  Stating  that  they  had  been  previously  examined 

spect  the  items  ^  t=>  J  f  j 

at  the  time  of        some  of  the  iListices  at  a  private  meeting.    Shiltott,  a 

such  allowance;     "  .>  i  a 

the  statute  not 
altering  the 
nature  of  the 
authority  by 
which  the 
allowance  is  to 
be  made,  but 
merely  direct- 
ing that  the 
business  shall 
be  transacted 
in  public. 

And  the 
Court  will  not 


rate-payer,  being  present  at  the  sessions,  required  to  be 
permitted  to  inspect  the  items,  and  offered  to  give  in- 
formation to  shew  the  impropriety  of  the  allowance  of 
some  of  them;  but  the  justices  refused  to  permit  him  to 
inspect,  or  to  give  the  information,  or  to  interfere  with 
the  allowance  of  the  accounts  in  any  way.  On  affidavit 
of  the  above  facts  by  Shiltony  who  deposed  further  that, 
if  he  were  allowed  the  inspection,  he  could  establish  the 

grant  a  man-      .  .  i     r*    i        i  ^    m   tx?7  • 

damns  for  such  impropriety  ot  several  oi  the  charges,  G.  T.  White,  in 
affidavU  b'yT  Eastev  term  last,  obtained  a  rule  nisi  for  a  mandamus 
gesdSg^t1iat"he  justices  to  permit  Shilton  to  inspect  and  examine 

and  to  have  copies  or  extracts  of  the  several  bills  and 
accounts,  vouchers  and  papers,  exhibited  to,  and  allowed 
and  passed  by  them.  * 


accounts  had 
been  examined 
by  the  justices 
at  a  private 
meeting,  pre- 
viously to  the 
examination  in 
open  court,  and 
alleging  that 
the  applicant 
demanded  an 
inspection  of 
the  accounts  at 

the  sessions,  and  offered  evidence  to  shew  the  impropriety  of  some  of  the  charges,  but 
was  not  allowed  to  interfere ;  and  adding  that  he  could  now  impugn  the  charges,  if  al- 
lowed the  inspection. 

(a)  Which,  after  reciting  that  doubts  have  arisen,  whether  it  is  re- 
quisite that  the  business  relating  to  the  assessment,  application,  or  manage- 
ment 


Sir  John  Campbell,  Attorney-General,  and  Amos,  now 
shewed  cause.     The  stat.  4  &  5  ^.4.  c.  48.  s.  1  (a), 

does 
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clo€S  not  vary  the  jurisdiction  by  which  the  accounts  are  1835. 
to  be  allowed,  but  merely  directs  that  the  business  shall 

The  King 

be  transacted  publicly.   The  persons  who  are  to  transact  against 

,  ,    r        1  'T-i         •  1  •         The  Justices  of 

It  are  the  same  as  berore  the  statute.  1  here  is  nothmg,  Nottingham. 
in  the  statute,  to  give  to  the  allowance  the  nature  of  a 
contentious  proceeding,  or  to  authorise  rate  payers,  or 
other  spectators,  to  interfere  by  evidence  or  otherwise. 
The  intention  was  merely  to  impose  upon  the  justices 
such  a  check  as  might  be  the  consequence  of  the  public 
nature  of  the  proceedings.  The  bills  which  are  allowed 
become  part  of  the  order  of  allowance,  and  are  matters 
merely  for  the  cognisance  of  those  who  make  the  order. 
Even  admitting  the  applicant  to  have  the  right  of 
objecting  to  the  allowance,  this  is  not  the  proper  appli- 
cation :  he  should  have  asked  for  a  mandamus  com- 
manding the  justices  to  hear  his  objections;  or  that  he 
might  be  allowed  now  to  inspect  the  bills  for  the  purpose 


mentof  the  county  stock  or  rate,  and  of  the  funds  in  aid  thereof,  should  be 
carried  on  and  transacted  by  the  justices  assembled  publicly  and  in  open 
court  at  general  or  quarter  sessions,  or  any  adjournment  thereof,  and  that 
a  practice  hath  in  some  counties  prevailed  of  transacting  such  business  in 
private,  which  hath  been  found  inexpedient:  for  the  removal  of  such 
doubts,  and  preventing  of  such  practice  for  the  future,  declares  and 
enacts,  "  that  from  and  after  the  passing  of  this  act  "  [Augiist  13th,  1834] 
"  all  business  appertaining  to  the  assessment,  application,  or  management 
of  the  county  stock  or  rate,  or  of  any  fund  or  funds  used  or  applied  in 
aid  thereof  or  contributing  thereto,  or  to  any  matter  or  things  whereby 
or  in  respect  whereof  the  said  county  stock  or  rate  is  or  may  be  chargeable 
by  law,  which  by  any  statute  or  statutes  now  in  force  the  justices  of  the 
peace  for  that  part  of  Great  Britain  called  England  are  authorised  and 
directed  to  do  and  transact  at  the  general  or  quarter  sessions,  or  at  any 
adjournment  thereof,  shall  be  done  and  transacted  publicly  and  in  open 
court  at  such  general  or  quarter  sessions,  or  adjournment  thereof,  and  not 
otherwise ;  and  that  no  order  of  such  justices  relating  to  the  matters 
aforesaid  shall  be  binding  or  effectual  unless  tiie  said  order  shall  have 
been  made  and  the  business  relating  thereto  shall  have  been  done  and 
transacted  publicly  and  in  open  court  as  aforesaid." 

Vol.  in.  LI 
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1835.      of  making  such  objections;  but,  if  that  were  the  appli- 
cation,  it  would  have  been  necessary  for  the  applicant 

The  King  /  *  ' 

against       to  shew  that  he  had  made  a  demand  that  he  might 

TheJustices  of 

Nottingham,  inspect,  or  be  heard,  at  some  other  time  than  that  at 
which  the  justices  were  assembled  at  quarter  sessions: 
for  he  had  no  right  to  take  a  part  in  their  pro- 
ceedings then  :  and  that  is  all  which  he  has  hitherto 
demanded. 

G.  T.  TV/lite,  contra.  This  is  an  attempt  to  evade  the 
provisions  of  the  statute.  Such  an  audit  of  the  accounts 
is  public  in  form  only.  Independently  of  the  late  act, 
the  rate  payers  have  a  right  to  demand  the  inspection 
of  the  rates  :  Ilea:  v.  T/ie  Justices  of  Leicester  [a).  And 
that  case  shews  that,  if,  as  suggested  on  the  other  side, 
this  ride  be  loo  large  in  its  terms,  the  Court  will  mould 
it  so  as  to  meet  the  justice  of  the  case.  There  it  was 
ruled  that  a  mandamus  should  not  issue,  till  inspection 
had  been  demanded  of  the  justices  at  quarter  sessions : 
but  here  that  condition  has  been  performed. 

Lord  Denman,  C.  J.  This  rule  must  be  discharged. 
The  applicant  requires  to  be  permitted  to  inspect  the 
^  accounts  allowed  by  the  order  of  the  justices;  but  it 
does  not  appear  that  he  will  not  have  that  inspection 
upon  demand  :  he  could  not  have  it  with  propriety  at 
the  time  when  he  demanded  it.  If  Hex  v.  The  Justices 
of  Leicester  [a)  be  good  law,  the  present  case  is  not 
brought  within  it,  for  no  demand  has  been  made  which 
could  be  complied  with. 

(o)  4  5.  f  C.  891.  ^S-.  C.  7  Z>.  ^  E.  370. 


LiTTLEDALE 
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LiTTi  EDALE  J.    I  am  of  the  same  opinion.     The  1835. 
course  of  the  Court  has  always  been  not  to  issue  a 

''  Tl^e  King 

mandamus  till  a  proper  demand  has  been  made.  against 

The  Justices  of 

NOTTINGHASI. 

Patteson  J.  According  to  the  principle  contended 
for  by  the  applicants,  all  the  rate  payers  would  become 
the  auditors  instead  of  the  justices.  The  statute  pre- 
scribes merely  that  the  justices  are  to  perform  their 
functions  in  this  respect  in  open  court. 

Coleridge  J.  The  practice  contended  for  would 
strip  the  justices  of  their  jurisdiction.  The  statute 
simply  changes  the  place  where  the  discussion  is  to 
be:  it  must  now  be  in  public,  and  not  in  private. 
This  application  goes  too  far :  even  supposing  it  to  be 
right  in  principle,  the  proper  course  has  not  been 
adopted. 

Rule  discharged  with  costs. 


The  King  against  Stretch  and  Others.  Tnesdnj/, 

June  2d. 

'^PHIS  was  an  indictment  for  a  nuisance.    A  person  A  witness  sub- 

Pi  c    4     '  J  i-i  1  posnaed  to  give 

or  the  name  or  Aiiriol  was  served  with  a  subpoena,  evidence,  on  an. 
on  the  part  of  the  prosecution,  on  the  5th  of  December  l^ied^ecember 
1831-,  to  give  evidence  at  tlie  Middlesex  Quarter  Ses-  deftul'Tr'^Held, 
sions,  to  be  held  on  the  11th.    The  witness  did  not  J''«t  it  was  too 

Jate  to  move  tar 

appear,   and  the  defendants  v/ere  acquitted  on  the  attacinnLMit 

in  Easter  term 

last-mentioned  day.    G.  T.  White,  in  Easter  term  last,  following. 

.  .  •  If  a  cause  be 

obtauied  a  rule,  calling  upon  Auriol  to  shew  cause  why  called  on, 

\^     \  111  •  •         \'c  qusere,  whether 

an  attachment  should  not  issue  agamst  him  lor  con-  a  witness  can 

be  attached  for 
contempt  in 

«JikQ:5o"   ^'^^  attending,  who  has  not  been  regularly  called  on  his  subpoena. 

L  1  2  tempt. 
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tempt.  In  the  affidavits  in  support  of  the  rule  (sworn 
April  23d  and  April  SSth,  1835),  it  was  alleged  that 
Auriol  was  a  material  witness,  that  the  defendants  were 
acquitted  in  consequence  of  his  absence  and  that  of 
others,  and  that  he  was  called  upon  his  subpoena.  The 
affidavits  also  stated  what  facts  Auriol  was  called  to 
prove.  Tlie  affidavits  in  answer  stated  that  Auriol  was 
not  regularly  called  on  his  subpoena. 

W.  Clarhson  now  shewed  cause.  First,  the  evidence 
was  not  material.  (The  argument  as  to  this  is  omitted.) 
Secondly,  the  witness  was  not  called  on  his  subpoena, 
and,  therefore,  cannot  be  attached  for  contempt ;  Mai" 
colm  v.  Ray  {a),  Patteson  J.  held  this  a  fatal  objection, 
upon  an  application  for  an  attachment  against  another 
witness  on  the  same  indictment,  in  Hilary  term  last, 
Rex  V.  Stretch  {b),  though  Barrow  v.  Humphreys  (c) 
was  there  cited.  Dixon  v.  Lee  (d),  in  the  Exchequer, 
is  against  the  objection :  but  that  was  an  earlier  case. 
But,  thirdly,  the  application  is  at  any  rate  too  late; 
1  Tidd's  Pr.  807,  808.  (9th  edit.).  The  prosecutor  should 
have  applied  in  Hilaiy  term,  as  he  did  in  the  case  of 
the  other  witness. 

G.  T,  White,  contra,  as  to  the  objection  from  the  wit- 
ness not  being  called,  relied  on  Barrow  v.  Humphreys  (c), 
and  Dixon  v.  Lee  {d) ;  and  argued  that,  in  the  former 
case  of  Rex  v.  Stretch  (b),  there  was  an  answer  on  the 
'  merits.  And  he  contended  that  the  application  was 
early  enough. 

(a)  3  73.  Moore,  222. 

(b)  3  Dowl.  P.  C.  368. ;  S.  C.  as  In  re  Joseph  Jacobs,  1  Wall.  12^.' 

(c)  SB.  <^  Jld.  598. 

(d)  1  Cro.  M.  4f  R.  645.   5  Tt/r.  180.    3  Bowl.  P.  C.  259. 

Lord 


1835. 


The  King 

against 
Stretch, 
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Lord  Denman  C.  J.  It  is  not  necessary  to  notice 
the  disputed  question  of  law.  Perhaps  the  Court  of 
Exchequer  was  right  in  saying  that  a  contempt  is 
committed  simply  by  the  neglect  of  a  witness  to  attend. 
But,  however  that  may  be,  in  the  present  case  the 
proper  time  for  making  this  application  had  elapsed :  in 
the  case  of  the  other  witness  the  application  was  pro- 
perly made  in  Hilary  term.  The  party  complaining  in 
such  a  case  should  come  at  the  earliest  opportunity. 

LiTTLEDALE  J.  concurrcd. 

Patteson  J.  I  am  quite  of  the  same  opinion. 
With  respect  to  the  former  case  decided  by  me,  and 
which  is  the  latest  in  order  of  time,  the  previous  deci- 
sion of  the  Court  of  Exchequer  was  not  then  brought 
to  my  attention.  If  it  had  been,  I  should,  perhaps, 
have  felt  less  confidence.  Barrow  v.  Humphreys  [a)  is 
distinguishable.  There  it  was  ascertained  that  the  wit- 
ness was  not  in  Court;  and  the  plaintiff  did  not  choose 
to  go  to  the  expense  of  swearing  the  jury  and  being  non- 
suited. If  you  fix  a  witness  with  the  fact  of  absence,  1 
cannot  say  that  it  is  necessary  that  the  cause  should  be 
called  on.  If  it  be  called  on,  the  most  convenient 
course  is  that  the  Vvitness  should  be  called  on  his 
subpoena. 

Williams  J.    I  will  not  decide  on  the  question  o 
law ;  though  I  am  inclined  to  distinguish  as  my  brother 
Patteson  has  done.    But  here  the  prosecutor  has,  at 
any  rate,  not  been  prompt  enough. 

Rule  discharged. 

{a)  S  B.  ^  Aid, 

L  1  S 
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The  King 

against 

SlftETCH. 
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1835, 


junT^th'       '^^^  Mayor  and  Burgesses  6f  Devizes  against 

Clark. 

It  is  the  privi-      .  CTION  on  the  case.    The  plaintiffs  declared  that 

lege  of  a  jury  J;\ 

to  decline  find-         |hey  were  possessed  of  a  market,  on  T/iwsdai/s,  at 

iwg  any  other 

th-in  a  general    Devizcs,  and  that  it  was  the  duty  of  persons  who  sold 

verilict;  and,  r-.  • 

therefore,  if  butcher  s  meat  at  Devizes  on  market  days  to  expose  it 

expiai'ns^to  Sale  on  certain  stalls  appropriated  by  the  plaintiffs 

dtTly^"nder/  ^^^^^  purpose,  paying  the  plaintiffs  a  reasonable  sum, 

stand,  that,  in  j.^                     ^[jg           ^r^^i^  Stall,  and  Eot  to  exposc 

the  absence  oi  ' 

a  particular  meat  for  sale  on  such  market  days  in  any  place  in 
fact,  the  plain-  .  ^ 

tifl's  right  to     Devizes  Other  than  the  plaintiffs'  stalls ;  and  that  the  de- 
recover  will  de-  T      ,  .    1  ,.  ,1 
pend  on  a        leudant,  not  regardmg  Ins  duty,  on  divers  market  days 

doubtful  legal         i  i    i        i     »  •     i  •  i  •      ta     •  i 

question,  and  sold  butcuer  s  meat  in  ins  own  house  m  Devizes,  and 
qlL'ts  them^'o  ^'^^'used  to  pay  the  plaintiffs  for  the  use  of  their  stalls, 
find  that  fact.    Plea,  not  guilty. 

if  satisfied  of  '         *^  . 

its  existence, 
but  they,  never- 
theless, give  a        On  the  trial  before  Williams  B.,  at  the  Salishiiry  Lent 

verdict  for  the 

plaintiff  ge-       assizes,  1834?,  the  plaintiffs  proved  that  they  were  pos- 

nerally,  and,  . 

on  being  sessed  OI  an  ancient  market;  that,  wiili  very  rew  excep- 
L^^fin^tiv.^par-  tions,  all  persons  selling  butcher's  meat  on  Thursdays 
^ColrV^Unot        ^^^^  ^^^^  always  sold  it  at  the  plaintifTs'  stalls, 

set  aside  the  p^j^j^^^  stallaf^e  for  the  same;  and  that,  in  1803  and 
veidict*  .  . 

1816,  actions  having  been  brought  against  certain  per- 
sons for  selling  butcher's  meat  on  market  days  at  their 
own  houses  in  Devizes,  instead  of  the  plaintiffs'  stalls,  the 
defendants  in  those  actions  had  allowed  judgment  to  go 
by  default  and  had  paid  the  costs.  For  the  present 
defendant  it  was  contended  that  the  possession  of  an 
ancient  market  (which  it  was  admitted  the  plaintiflfs  had 

proved) 
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proved)  did  not  necessarily  carry  with  it  the  right  to  pre- 
vent persons,  vvlio  lived  vviihin  the  town,  from  selling  at 
their  own  houses  on  market  days;  Mosley  w  Walker  [a)  \ 
that  a  right  to  prevent  such  dealings  within  the  town 
could  only  be  established  by  proof  of  a  custom  to  that 
exlent ;  and  that  the  evidence  in  the  present  case  was 
insufficient  to  establish  the  custom,  there  appearing  an 
instance  or  two  in  which  a  butcher  had  dealt  at  his  own 
house  on  market  days.    The  learned  Judge  told  the 
jury  that,  as  it  was  still  a  matter  of  legal  doubt,  whether 
or  not  the  rieht  to  an  ancient  market  carried  with  it  the 
right  to  prevent  parties  from  selling  in  their  own  houses 
widiin  the  town  on  market  days,  and  as  the  plaintiffs' 
right  to  an  ancient  market  was  admitted,  he  wished  the 
jury,  with  a  view  to  prevent  further  discussion  between 
the  parties,  to  find  expressly,  if  they  thought  the  evi- 
dence warranted  such  a  finding,  whether  there  was  any 
aistom  in  Devizes  to  preclude  the  sale  of  butcher's  meat 
on  market  days  in  any  part  of  the  town  except  on  the 
plaintiffs'  stalls.    Upon  this,  some  of  the  jurymen  en- 
tered into  a  conversation  with  the  learned  Judge,  from 
which  it  appeared  that  they  understood  the  effect  of  his 
observations  as  to  the  point  left  to  them.    After  retiring 
for  a  short  lime,  they  found  a  verdict  for  the  plaintiffs 
generally.    The  following  conversation  then  took  place 
between  the  learned  Judge  and  the  foreman :  —  Wil^ 
liams  B.   "Then,  gentlemen,  you  find  that  in  your 
judgment  there  has  been  an  immemorial  usage  for  the 
corporation  to  demand  and  receive  this  stallage  for 
meat  in  the  market,  and  that  there  was  no  right  on  the 
part  of  individuals  to  sell  in  a  house  or  shop  out  of  the 


1835. 

Mayor  and 
Burgesses  of 
Devizes 
against 
Clark. 


(a)  IB.  ^C.AO. 
LI  4 


market." 


mm 
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1835o  market."  The  Fo7'eman.  "  That  is  not  our  verdict; 
'       \     our  verdict  is  for  the  plaintiffs;  the  rix^ht  to  the  market 

Mayor  and  ^  '  o 

Burgesses  of       acknowledged  on  ail  hands  :  of  course  our  verdict  is 

DiiVIZES 

against  to  saj,  that  the  defendant  had  not  a  right  to  do  what 
Clark. 

he  is  charged  with  doing."  Williams  B.  "  Then  yoo 
further  find,  that  the  defendant  had  no  right?"  The 
Foremmi.  I  would  rather  not  add  any  words."  la- 
the course  of  the  conversation,  the  learned  Judge  said 
that  an  express  finding  might  prevent  further  litigation^ 
and  the  foreman  said  that  the  jury  had  been  guided  by 
the  remarks  of  his  Lordship ;  but  that  they  desired  to 
add  nothing  to  their  verdict.  A  general  verdict  was 
then  taken  for  the  plaintiffs.  In  Easter  term,  1834,  Mere- 
*mether  Serjt.  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  hady 
on  the  ground,  chiefly,  of  uncertainty  in  the  finding  of 
the  jury. 


Sir  W.  W.  Follett  and  Bingham^  who  shewed  cause^ 
proposed  to  establish  that  the  right  to  an  ancient  market 
necessarily  carries  with  it  the  right  to  prevent  persons 
from  selling  on  market  days  in  any  place  other  than 
that  appointed  for  the  market  j  but  the  Court  confined 
them  to  the  question  arising  on  the  conduct  of  the  jury 
in  giving  the  present  verdict. 

As  to  this,  they  contended,  first,  that  it  is  the  privilege 
of  a  jury  to  give,  if  they  please,  a  general  verdict  only; 
and  that,  unless  they  deal  conlumeiiously  [a)  with  the 

directions 

(a)  "  Also  if  a  Judge,  for  the  better  direction  and  information  of  a 
jury,  shall  ask  them  their  opinions  concerning  such  a  particular  fact,  and 
they  shall  refuse  to  answer  him,  and  obstinately  insist  to  deliver  in  their 
verdict  as  they  think  fit,  contrary  to  his  direction,  it  seems  questionable 
whether  they  may  not  be  fined  in  such  a  case  also,  unless  an  attaint  lie 

against 
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directions  of  the  judge,  such  a  verdict  will  be  upheld  by  1835. 
the  Court.    In  Davies  v.  Lowndes  (a),  upon  the  trial  at     ^,  , 

^  ^'     ^  Mayor  and 

bar  of  a  writ  of  right,  the  tenant  claimed  to  hold  the    Burgesses  of 

Devizes 

property  in  dispute  under  a  will ;  but  the  Court,  with  a  against 
1  ^  •  I       «•  Clark 

View  to  render  superfluous  any  question  as  to  the  eltect 

of  the  will,  requested  the  members  of  the  grand  assize, 
before  considering  their  general  verdict,  to  find  whether 
or  not  the  demandant,  who  claimed  as  heir  of  the  blood 
of  the  person  last  seised,  had  established  her  pedjgree  to 
their  satisfaction.  The  members  of  the  grand  assize 
found  a  general  verdict  for  the  tenant,  and  refused  to 
express  any  opinion  upon  the  demandant's  pedigree ; 
and,  though  a  bill  of  exceptions  was  tendered  on  other 
grounds,  neither  the  counsel  nor  the  Court  excepted  to 
the  general  verdict.  But,  secondly,  the  jury  in  this  case 
have  in  effect  found  the  custom  put  to  them.  When  they 
understood  from  the  learned  Judge  that  it  was  doubtful 
whether  the  right  to  the  ancient  market  would  of  itself 
entitle  the  plaintiffs  to  prohibit  the  sale  of  butcher's  meat 
on  market  days  in  any  place  other  than  the  market,  but 
that  the  existence  of  a  custom  to  that  effect  would  pre- 
vent further  discussion,  their  finding  that  "the defendant 
had  not  a  right  to  do  what  he  was  charged  with  doing," 
necessarily  implied  that  they  considered  the  custom  es- 
tablished in  proof ;  for  unless  they  considered  the  custom 
so  established,  the  defendant  might,  according  to  the 
direction  of  the  learned  Judge,  have  had  a  right  to  do 
what  he  was  charged  with  doing. 


against  them,  for  that  it  is  the  duty  of  jurors  to  take  the  advice  and 
information  of  the  Court,  in  order  to  be  governed  by  it  as  far  as  shall  be 
consistent  with  their  consciences."     Hawk.  P.  C.  b.  ii.  ch.  22.  s.  22. 
(vol.  iii.  p.  284.  7th  ed.  1795.) 
(a)  1  New  Ca.  619. 

Erie, 
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Erie,  contra.  It  does  not  appear  but  that  the  jury 
gave  their  verdict  on  the  ground  of  the  phiintifTs'  hav- 
ing been  shewn  to  be  in  possession  of  the  market,  and 
on  the  supposition  that  this,  of  itself,  established  the 
right  claimed  by  them  against  the  defendant.  To  shew 
that  the  jury  founded  their  verdict  on  the  fact  of  the 
custom  having  been  proved,  it  should  appear  that  they 
were  directed  to  find  for  the  plaintiffs  or  the  defendant 
according  as  such  fact  was  or  was  not  proved.  But 
this  does  not  appear. 

Lord  Denman  C.  J.  The  plaintiff  is  entitled  to 
maintain  this  verdict,  if  it  was  rightly  given,  and  there 
is  nothing  to  shew  that  it  was  not.  It  appears  that  the 
learned  Judge  explained  to  the  jury  that  the  question  of 
law,  whether  the  mere  possession  of  the  ancient  market 
was  of  itself  enough  to  entitle  the  plaintiffs  to  a  verdict, 
was  a  question  attended  with  some  doubt ;  but  told 
them  that  they  needed  not  enter  into  that  question 
now,  inasmuch  as  there  was  direct  evidence  of  the 
custom  ;  and  directed  them  to  give  their  verdict  on 
that  evidence,  if  they  deemed  it  sufficient  to  establish 
the  custom.  From  what  the  jury  said  before  they 
retired,  it  is  clear  that  they  understood  him.  Then 
they  retire,  and  afterwards  bring  in  a  verdict  for  the 
plaintiffs.  The  only  issue  which  they  could  so  find, 
consistently  with  abstaining  from  any  decision  on  the 
legal  question,  was  the  issue  as  to  the  fact  of  the  custom. 
Then  the  Judge,  with  the  purpose  of  making  further 
discussion  unnecessary,  told  then)  that,  if  they  found 
the  fact  more  distinctly,  it  might  prevent  further  litiga- 
tion. A  conversation  takes  place,  in  the  course  of 
which  the  jury  say,  "  of  course  our  verdict  is  to  say 

that 


1835. 

Mayor  and 
Burgesses  of 
Devizes 
ag'iiiist 
Clark. 
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that  the  defendant  had  not  a  right  to  do  what  he  is  1835. 
charged  with  doing."    Now.  whether  the  defendant  had  , 

^  Mayor  and 

the  right,  depended,  at  that  stage  of  the  proceedings,  Buigesstsof 

Devizes 

on  the  question  as  to  the  fact  of  the  custom:  finding  the  against 
one  was  finding  the  other.  It  is  true  that  the  jury  were 
called  on  to  speak  expressly  as  to  the  fact;  but  they 
had  a  right  to  refuse.  It  seems  to  me  that  they  have 
merely  exercised  a  right  belonging  to  them,  and  that 
we  should  not  be  justified  in  disturbing  their  verdict. 

LiTTLEDALE  J.  The  direction  to  the  jury  was  cor- 
rect-in all  points.  It  was  left  as  a  question,  whether 
the  immemorial  custom  existed  in  fact.  Then  the  jury 
find  for  the  plaintiff.  That  must  mean,  that  the  custom 
was  established  in  proof.  They  are  then  specially 
asked,  whether  they  find  the  existence  of  the  custom, 
to  which  they  answer,  that  they  had  rather  not  add  any 
thing  to  their  verdict.  They  have  a  right  to  refuse  to 
do  so.  I  am  satisfied  that  they  understood  how  the 
question  was  left  by  the  Judge.  The  verdict,  therefore, 
must  not  be  disturbed. 

Patteson  J.  I  am  entirely  of  the  same  opinion. 
The  jury  had  a  right  to  find  a  general  verdict:  they 
were  not  bound  to  find  any  thing  except  in  the  terms 
of  the  issue.  It  is  certainly  convenient  sometimes  to 
act  otherwise.  I  thought,  when  the  motion  was  made, 
that  they  might  not  have  understood  the  judge's  direc- 
tion; but,  from  the  discussion,  it  is  clear  that  they  did 
understand  it.  No  other  question  could  be  before 
them :  the  fact  of  the  possession  of  the  ancient  market 
was  conceded;  whether  that  drew  with  it  the  right 
claimed,  they  were  told  was  a  question  of  law  attended 

v/ith 
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1835.       with  some  doubt;  and  all  this  they  understood.  No- 
thing  could  possibly  remain  but  the  question  of  fact. 

Mayor  and 

Burgesses  of  Then  they  find  for  the  Plaintiffs.  What  could  that 
against  mean,  but  that  they  found  the  existence  of  the  custom  ? 
Glark.       -g^^  ^j^^^  ^^1^  ^j^^^^  Judge  saying,  "  then 

you  find  that  there  is  an  immemorial  usage,'^  they 
answer,  "that  is  not  our  verdict."  They  go  on  to  say, 
"  our  verdict  is  for  the  plaintiff;  the  right  to  the  mar- 
ket is  acknowledged:  our  verdict  is  to  say,  that  the 
defendant  had  no  right  to  do  what  he  is  charged  with 
doing."  This  is  apparently  inconsistent;  for,  if  there 
were  no  usage  entitling  the  plaintiffs  to  exclude  the 
defendant  from  selling  as  he  did,  the  defendant  might 
have  the  right.  But  what  is  the  real  effect  of  the  whole  ? 
Why,  that  when  they  say  "  that  is  not  our  verdict," 
they  mean,  that  it  is  not  their  verdict  totidem  verbis. 
But  the  effect  of  the  verdict  is  a  different  matter  from 
the  expression  of  it.  In  effect,  the  meaning  is  that  they 
find  the  custom  in  fact.  The  verdict,  therefore,  is  not 
to  be  disturbed. 


Williams  J.  When  I  left  the  case  to  the  jury  all  the 
cases  were  under  my  notice*  The  doubts  of  Mr. 
Justice  Bayley  and  Mr.  Justice  Holroyd  in  Mosley  v. 
Walker  («),  and  the  question  stated  by  my  brother  Little- 
dale  in  The  Mayor  of  Macclesfield  v.  Pedley  {b\  were  all 
before  me.  The  jury  understood  the  question  of  fact  as 
distinguished  from  the  question  of  law,  and  that  it  was 
not  quite  settled  whether  an  immemorial  market  neces- 
sarily drew  with  it  the  right  claimed.  I  entertain  no 
doubt  whatever,  that  their  only  object  was  to  rely  on 

(a)  1  B.  ^  C.  53,  56.  (J)  4  5.^  Ad,  403. 

their 
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their  general  right  to  give  a  general  verdict,  and  to 
abstain  from  expressly  finding  the  special  point.  Al- 
though they  said  "  that  is  not  our  verdict,"  they  went 
on  to  find  a  verdict  which  they  could  not  give  unless 
they  found  the  fact  left  to  them ;  for  what  else  could  be 
their  meaning,  when  they  said,  "  the  defendant  had  no 
right  to  do  what  he  is  charged  with  doing  ?  "  I  thought 
then  that  they  had  a  right  to  find  a  general  verdict,  and 
I  think  so  now. 

Rule  discharged. 


1835. 


Mayor  and 
Burgesses  of 
Devizes 
against 
Clark. 


o 


Doe  on  the  Demise  of  Rogers  against  Brooks.  Friday, 

June  5th. 

N  the  trial  of  this  ejectment  before  Littledale  J.  at  An  indenture 

.of  mortgage, 

the  Summer  assizes  for  Sussex,  1834,  the  following  of  isn,  recited 
facts  appeared.     In   1805  a  feoffment  in  fee  of  the  fbrmer^inden- 
land  was  made  to  one  Robert  Allen.    By  indenture  of 
December  26,  1817,  between  Thomas  Clayto7i  and  Ed-  sjderation  of 

'  '  ^  200/.  conveyed 

'ward  Hide  of  the  first  part,  the  said  Robert  Allen  of  the  premises,  of 

which  he  was 

the  second  part,  and  John  Parsons  of  the  third  part ;  tenant  in  fee,  to 

C.  and  jy.  for 

after  reciting  an  indenture  of  March  22d,  1815,  between  looo  years, 

the  said  Alle?i  of  the  first  part,  and  the  said  Clayton  proviso  of  re- 
demption ;  that 

p.,  at  the  request  of  A.,  had  paid  C.  and  H.  the  200/.  and  advanced  a  further  sum  to 
A.,  and  that,  in  consideration  thereof,  C.  and  H.,  at  ^.'s  request,  did  assign,  and  A.  did 
grant,  &c.,  to  P.  the  premises  comprised  in  the  original  mortgage,  from  thenceforth  for  all 
the  residue  of  the  said  term  of  1000  years,  subject  to  a  new  proviso  of  redemption.  In 
ejectment  brought  by  the  representatives  of  P.  against  those  of  A. : 

Held,  that  the  deed  of  1817  (with  proof  of  ^^.'s  seisin  in  fee)  was  sufficient  evidence  of 
title  in  P.,  without  production  of  the  deed  of  1815  :  that,  if  the  recital  of  the  former  deed 
were  admissible,  it  must  be  taken  all  together,  and  shewed  a  right  in  C.  and  H.  to  assign 
the  term ;  and,  if  it  were  rejected,  nothing  appeared  to  prevent  A.,  as  tenant  in  fee,  from 
granting  a  term  to  P. : 

That,  if  the  recital  in  the  deed  of  1817  were  rejected  as  proof  of  a  right  in  C.  and  H. 
to  assign,  it  might  still  be  looked  to  for  the  purpose  of  ascertaining  what  term  was  in- 
tended to  pass  by  the  deed.  And  that  from  the  whole  of  this  deed  it  might  be  collected 
that  the  residue  of  a  terra  of  1000  years,  commencing  in  1815,  was  granted  to  P. 
from  1817. 

and 
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1835.       and  Flide  of  the  other  part,  whereby,  in  consideration, 
^^^^      of  200/.  paid  to  Jlleji  by  Clayton  and  Hidc^  the  said 
RoGKRs      Allen  did  erant,  demise,  bar'raiii,  and  sell  to  Clayton 

against  ^ 

Brooks.  and  Hide,  their  executors,  &c.  all  that  the  said  piece  or 
parcel  of  ground,  together  with  the  messuage  or  dwel- 
ling-house, &c.  then  standing  thereon,  and  which  said 
piece  or  parcel  of  ground  was,  by  a  certain  indenture 
of  feoffment,  bearing  date  December  23d,  1805,  con- 
veyed to  the  use  of  the  said  Allen  and  his  heirs,  with 
the  appurtenances,  to  hold  unto  the  said  Clayton  and 
Hide,  and  their  executors,  &c.,  from  thenceforth  for  1000 
years,  sans  waste,  subject  to  a  proviso  of  redemption 
on  payment  to  Clayton  and  Hide  of  200/.  and  interest, 
on  the  22d  of  September  then  next:  And  after  further 
reciting  that  the  said  200/.  was  then  due  to  Clayton 
and  Hide,  who  had  applied  for  it  to  Allen,  and  that 
Allen  had  requested  Parsons  to  lend  him  200/.,  and  a 
further  sum  of  100/.,  which  he  had  agreed  to  do:  It 
was  witnessed  that,  in  consideration  of  200/.  paid  by 
Parsons  to  Clayton  and  Hide  at  Allen's  request,  and 
100/.  paid  to  Allen  by  Parsons,  the  said  Clayton  and 
Hide,  at  the  request  and  direction  of  Allen,  did  each  of 
them  bargain,  sell,  assign,  &c.,  and  Allen  did  grant, 
demise,  bargain,  sell,  ratify,  and  confirm  to  Parsons, 
his  executors,  &c.,  all  that  the  said  piece  or  parcel  of 
ground,  messuage,  and  all  other  the  premises  comprised 
in  and  demised,  or  expressed  to  be  demised,  by  the 
before  in  part  recited  indenture  of  mortgage  of  March 
1815,  with  the  appurtenances,  and  all  the  estate,  &c., 
habendum  to  Parsons,  his  executors,  &c.,  from  tlience- 
forth  for  all  the  residue  and  remainder  then  to  come  and 
unexpired  of  the  said  term  of  1000  years,  freed  and 
discharged  from  the  proviso  for  redemption  contained 

io 
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in  the  said  recited  indenture,  but  subject  to  another  1835. 

proviso  for  redemption,  viz.  a  proviso  for  re-assignment,  ^ 

on  payment  by  Allen,  his  heirs,  executors,  &c.,  to  Par-  Rogers 

against 

son^,  his  executors,  &c.,  of  300/.,  and  interest,  on  the  Brooks. 
26th  of  Jime  then  next.  Parsons  bequeathed  all  his 
personalty  (with  some  exceptions  not  material),  and  the 
lands  to  which  he  was  entitled  for  any  term  in  mortgage, 
to  Rogers,  the  lessor  of  the  Plaintiff.  The  defendant 
claimed  under  the  will  of  Allen,  the  mortgagor. 

The  plaintiff  put  in  the  indentures  of  1805  and  1817? 
but  not  the  mortgage  of  1815,  insisting  that  formal 
proof  of  this  was  rendered  unnecessary  by  the  recital  in 
the  deed  of  1817.  The  defendant  urged  that  he,  being 
a  stranger  to  th^t  deed,  could  not  be  bound  by  its 
recitals.  The  learned  Judge  directed  a  nonsuit,  giving 
leave  to  move  to  enter  a  verdict  for  the  plaintiff,  if  the 
court  should  think  his  proof  of  tide  sufficient.  A  rule 
nisi  was  obtained  accordingly,  and,  in  Piaster  term 
last  {a), 

Comyn  shewed  cause,  and  Hollist  supported  the  rule. 
The  points  discussed  in  argument  will  sufficiently  ap- 
pear from  the  judgment  of  the  Court,  which  was  now 
delivered  by 

Lord  Denman  C.  J.  His  Lordship,  after  stating 
the  circumstances  under  which  the  motion  was  made, 
proceeded  as  follows.  Upon  consideration,  the  proof  of 
tide  appears  to  us  to  be  sufficient.  In  order  to  make 
the  deed  of  1817  per  se  sufficient,  it  is  necessary  that 

(a)  May  6th.    Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  Js. 
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1835.  by  it  a  term  of  years  in  possession  should  have  passed  to 
Parsons,    Allen  was  proved  aliunde  to  be  seised  in  fee; 

Doe  dem. 

Rogers      but  it  was  objected  that  by  that  deed  he  stated  himself 

against  i  /y>  • 

Brooks.  to  have  made  an  effective  grant  of  the  premises  for 
1000  years,  and  therefore  could  grant  nothing  but  an 
interest  subject  to  that  term ;  and  that,  although  the 
grantees  joined  in  the  deed  of  1817,  and  assigned  their 
interest  to  Parsons,  yet  their  act  could  avail  nothing, 
because  there  was  no  proof,  by  the  production  of  the 
deed,  of  any  interest  in  them.  This  is  not  a  tenable 
objection;  the  recital  must  be  taken  altogether;  it 
either  proves  an  interest  in  Clayton  and  Hyde,  or  it  does 
not :  if  the  former,  then  Clayton  and  Hyde  effectually 
assign  it  to  Parsons :  if  the  latter,  the  difficulty  raised 
by  the  supposed  intervention  of  their  estate  vanishes, 
and  Allen  remains  tenant  in  fee  capable  of  creating  a 
term  in  immediate  possession. 

But  it  is  further  objected  that  if  the  recitals  be  struck 
out  of  the  deed  of  1817,  there  is  no  sufficient  certainty 
of  description  of  the  interest  conveyed  by  it.  Allen  will 
then  be  the  grantor,  it  is  said,  and  he  professes  only 
to  grant  the  residue  of  a  term  created  by  a  former 
deed,  which  it  is  necessary  to  look  into,  in  order  to 
see  what  that  term  was,  and  when  commencing.  But 
the  answer  to  this  objection  is,  that  it  is  sufficient  if  it 
can  be  collected  from  the  whole  deed  what  the  interest 
was  which  it  was  intended  to  convey  By  it ;  and  that, 
for  this  purpose,  the  recitals  may  properly  be  looked  to 
as  the  language  of  the  granting  party ;  that,  when  those 
recitals  are  looked  to,  it  appears  with  sufficient  clearness 
that  Allen,  by  the  hypothesis  supposed  to  be  a  tenant 
in  fee  in  possession,  conveys  a  term  for  so  much  of 
1000  years  commencing  on  the  twenty-second  of  March 

1815, 
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1815,  as  was  unexpired  on  the  twenty-sixth  of  December  1835. 


Doe  dem. 

Either  way,  therefore,  the  title  is  complete.    If  the  Rogers 

against 

recitals  are  of  force  to  raise  an  objection,  the  execution  Brooks. 
of  the  deed  by  Clayton  and  Hyde  is  of  force  to  remove 
it:  if  they  are  not  allowed  to  operate  as  raising  an  ob- 
jection, still  they  may  legitimately  be  looked  to  as  com- 
pleting the  description  of  the  premises. 

Rule  absolute. 


Copland  against  Laporte  and  Reynolds.  jJ"Sh. 

COVENANT.    The  alleged  breaches  were  of  cove-  By  indenture 
°  of  lease,  Te- 

nants in  a  lease,  to  pay  rent  and  to  keep  in  repair,  citing  that  L. 

had  agreed  to 

Plea,  non  est  factum.    At  the  trial,  before  Coleridge  J.,  take  premises 

...         .      1,^.  ,7,         .1.  •  1  of  C,  and  that 

at  the  sittmgs  m  Middlesex  m  this  term,  it  appeared  it  had  also  been 

that  the  instrument  declared  upon  was  an  indenture  should  enter^' 

between  John  Copland  of  the  first  part,  Pierre  Franpois  J^"*^/afte^''^^' 

Laporte  of  the  second  part,  and  John  Hamilton  Reynolds  mentioned/or 

securing  pay- 

of  the  third  part,  beginning  as  follows:  —  "Whereas  mentofthe 

rent,  it  was 

the  said  P.  F.  Laporte  hath  agreed  with  the  said  John  witnessed  that 

^    ,  ia  consider- 

Copland  to  take  a  lease  oi  the  messuage  or  tenement  ation  of  the 
and  premises  hereinafter  particularly  described ;  and  menS^ed  on^* 
whereas  it  has  also  been  agreed  that  the  said  J.  H.  Jhe  partofi. 

o  to  be  per- 

formed, and 

particularly  of  the  covenant  thereinafter  entered  into  by  JR.,  the  said  C,  at  the  request 
of  il.,  demised  to  Z,.,  &c.  And  L.  and  R,  covenanted  to  C.  that  they  wculd  pay  him 
tlie  rent  on  the  appointed  days:  and  further,  that  i.,  his  executors,  &c.  should  and 
would  keep  the  premises  in  repair.  There  were  other  covenants  similarly  framed  to  this 
last,  for  matters  to  be  performed  by  L.,  and  a  proviso  for  re-entry  if  the  rent  should  be 
in  arrear,  or  if  L.,  his  executors,  &c.  should  not  perform  the  covenants  in  the  indenture 
contained,  on  his  and  their  part  to  be  performed :  and  there  was  a  covenant  by  C  to  L. 
for  quiet  enjoyment,  L.,  his  executors,  &c.  paying  the  rent  and  performing  the  cove- 
nants in  the  indenture  before  contained  : 

Held,  that  R.  was  jointly  bound  with  L.  by  the  covenant  to  repair,  as  well  as  the 
covenant  to  pay  rent. 


Vol.  III. 


M  m 


Reynolds 
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1835.      Reynolds  should  enter  into  the  covenant  hereinafter 
contained  for  securing  to  the  said  J.  Copland,  his  heirs 

Copland  .  ^  I  ' 

against  and  assigns,  the  due  payment  of  the  rent  hereby  re- 
served :  now  this  indenture  witnesseth  that,  in  pursu- 
ance of  the  said  agreement,  and  for  and  in  consideration 
of  the  rent,  covenants,  provisoes,  and  agreements 
hereinafter  reserved  and  contained  on  the  part  of  the 
said  P.  F.  Laporte,  his  executors,  administrators,  and 
assigns,  to  be  paid,  observed,  and  performed,  and  parti- 
cularly in  consideration  of  the  covenant  hereinafter 
also  entered  into  by  the  said  J.  H,  Reynolds^  he  the  said 
J,  Copland,  at  the  request  of  the  said  J.  H,  Reynolds,  doth 
demise,"  &c.,  "  unto  the  said  P.  P.  Laporte,  his  exe- 
cutors," &c,,  all  that,  &c.  (house,  outhouses,  garden, 
fields,  &c.,  reserving  trees),  habendum  to  Laporte,  his 
executors,  &c.,  from,  &c.,  for  fourteen  years,  "  deter- 
minable nevertheless  in  manner  hereinafter  mentioned: 
yielding  and  paying  therefore  yearly  and  every  year  unto 
the  said  John  Copland,  his  heirs  and  assigns,  the  rent  or 
sum  of  139/.  45.,  of  lawful,"  &c.,  by  specified  quarterly 
payments.  "  And  the  said  P.  P.  Laporte  and  J.  H,  Rey- 
nolds, for  themselves  and  for  their  several  and  respective 
heirs,  executors,"  &c.,  "  do  hereby  covenant,  promise, 
and  agree  to  and  with  the  said  J.  Copland,  his  heirs  and 
assigns,  in  manner  following,  that  they  the  said  P.  P. 
Laporte  and  J,  H.  Reynolds,  their  heirs,  executors,"  &c. 
"  shall  and  will  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  said  J.  Copland,  his  heirs  and  assigns,  the  said 
yearly  rent  or  sum  of,"  &c.,  "  on  the  days  and  times, 
and  in  manner  hereinbefore  mentioned  for  the  payment 
thereof.  And  also  that  he  the  said  P.  P.  Laporte  shall 
and  will  well  and  truly  pay  and  satisfy  all  taxes,  rates," 
&c.    "  And  further,  that  he,  the  said  P.  P.  Laporte,  his 

executors, 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


519 


executors,  &c.,  shall  and  will,  at  his  and  their  own  costs  1835. 
and  charges,  cause  and  procure  to  be  well  and  suffici-  " 

^  ^  Copland 

ently  painted,"  Sec,  all  the  outside  wood  and  iron  work,  against 

Lafortis. 

&c.,  within  every  three  years  of  the  term,  and  shall  also 
paint  the  inside  of  the  said  premises  within,  &c.,  "  and 
at  his  and  their  like  costs  and  charges,  shall  and  will  at 
all  times  during  the  continuance  of  this  demise,  maintain 
and  keep  the  said  messuage,"  &c.,  in  good  repair  ;  and 
shall  and  will  at  the  end,  or  other  sooner  determination  of 
the  said  term,  peaceably  yield  up  the  same  premises,  &c. 
"  And  also  that  it  shall  and  may  be  lawful"  for  Copland 
to  enter  and  view  the  condition  of  the  premises,  and  in 
case  of  any  defect  found,  the  said  P.  F,  Laporte,  his 
executors,  &c.,  shall,  upon  notice,  repair,  &c.  "  And 
also  that  the  said  P.  F,  Laporte^  his  executors,"  &c., 
shall  manage  the  land  in  a  husbandlike  manner,  and 
not  plough  it.  Proviso,  that  if  the  rent  shall  be  in  arrear 
twenty-one  days  after  any  of  the  appointed  times,  the 
same  being  lawfully  demanded,  "  or  if  the  said  P.  F. 
Laporte,  his  executors,  administrators,  or  assigns,  shall 
not  well  and  truly  observe  and  perform  all  and  every 
the  covenants  and  agreements  herein  contained  on  his 
and  their  part  to  be  observed  and  performed,"  it  shall 
be  lawful  for  Copland  to  re-enter,  &c.  Covenants,  by 
Copland  to  Laporte,  his  executors,  &c.,  not  to  cut  the 
ornamental  timber  during  the  term  ;  and  that  Laporte^ 
his  executors,  &c.,  paying  the  rent  in  the  said  indenture 
reserved,  and  performing  the  covenants  thereinbefore 
contained,  shall  quietly  enjoy,  &c.  Proviso  and  agree- 
ment "  by  and  between  the  said  parties  hereto,"  for 
putting  an  end  to  the  lease  at  the  end  of  seven  years, 
if  Copland^  his  heirs,  &c,,  or  Laporte,  his  executors,  &c., 
shall  be  so  minded ;  the  party  so  minded  giving  notice 
to  the  other  party,  his  heirs,  executors,  &c.  The  plaintiff 
M  m  2  obtained 
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1635.  obtained  a  verdict  for  104/.  85.,  three  quarters'  rent,  and 
Copland  ^^^^P^^^^^^^s,  leave  being  reserved  to  move  as  after- 

against  mentioned. 

Laporte. 

Hill,  in  this  term  (a),  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  reduced  by  the  amount 
given  for  dilapidations.  Reynolds  was  not  liable  under 
the  covenant  to  repair.  The  only  joint  covenant  was 
for  the  payment  of  rent.  The  recitals  shew  that  this, 
and  nothing  more,  was  intended,  although  it  may  be 
argued  that  in  the  clauses  following  the  covenant  for 
payment  of  rent  nothing  is  inserted  to  shew  that  a  joint 
liability  is  no  longer  contemplated.  The  covenant  for 
rent  is  distinguished  from  the  others  in  the  proviso  for 
re-entry,  where  it  is  said  that  that  right  shall  accrue 
if  the  rent  reserved,  or  any  part  thereof,  shall  be 
in  arrear  and  unpaid  for  the  space  of  twenty-one 
days,  &c.,  "  or  if  the  said  P,  F,  Laporte,  his  executors, 
administrators,  or  assigns,  shall  not  well  and  truly  ob- 
serve and  perform  all  and  every  the  covenants  and  agree- 
ments herein  contained  on  his  and  their  part  to  be  ob- 
served and  performed." 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  We  think  that  in  this  case  the  defendants 
jointly  covenanted  that  both  should  pay  the  rent,  and 
that  Laporte,  the  lessee,  should  keep  the  premises  in 
repair.  The  language  of  the  recitals  does  not  go  to  so 
great  an  extent,  but  it  is  not  inconsistent  with  this  view 
of  the  covenants.    There  will,  therefore,  be  no  rule. 

Rule  refused  [h), 

{a)  June  4th.    Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Williams  Js. 

Q})  See  The  Duke  (f  Northumberland  v.  Errington,  5  T.  R.  522. 
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Graham  as'ainst  Pitman.  Friday, 

*  June  5th. 


ASSUMPSIT  by  drawer  against  acceptor  of  a  bill  of  A  plea,  to  as- 
sumpsit  by 

exchange,  stated  to  be  made  payable  to  the  plaintifi,  drawer  against 
by  certain  instalments  with  lawful  interest,  for  value  re-  bllTof^ex- 
ceived.    Plea,  "  that  the  defendant  did  not  receive  any  Oefendant^e- 
ffood  or  sufficient  consideration  whatsoever  from  the  ccivcdnogood 

o  or  sufficient 

plaintiff  for  acceptinfj  the  said  bill  of  exchano^e  in  man-  consideration 

^  r     o  &  from  plaintiff 

ner  and  form,"  &c.    Conclusion  to  the  country.    De-  for  accepting 

the  bill"  is 

murrer,  assigning  for  cause  that  the  plea  concludes  to  bad  on  demur- 

,  1    1    1      •  1    ^^^t  though  the 

the  country,  whereas  it  ought  to  have  concluded  with  piea  be  not 
a  verification.    No  other  special  cause  was  assigned,  murred^to  for 
Joinder  in  demurrer. 


Hindmarch  in  support  of  the  demurrer.  The  plea  is 
bad  on  the  special  ground  assigned.  And  a  plea,  that 
the  defendant  did  not  receive  any  good  or  sufficient  con- 
sideration from  the  plaintiff,  is  no  answer.  It  should 
have  expressly  stated  how  the  bill  came  to  be  accepted. 
If,  for  instance,  it  was  accepted  for  accommodation, 
or  to  guarantee  the  debt  of  a  third  person,  that  should 
have  been  alleged.  The  plea,  as  now  framed,  does  not 
exclude  those  cases.  A  similar  plea  has  lately  been 
held  bad  in  the  Court  of  Exchequer  (a).  (Here  he  was 
stopped  by  the  Court). 

(a)  Easton  v.  Pratchett  {Hil.  T.  1835),  4  Tyr.  472.    S.  C.  1  Cro.  M. 

R.  798.  Sloughton  v.  Earl  of  Kilmoreij  {Easter  T.  1  835),  5  Tyr.  568. 
S.  C.  2  Cro.  M.  ^  R.  72.  In  these  two  cases  the  words  were  "  any 
value  or  consideration."  See  also  Lacey  v.  Forester  (same  term),  5  Tyr. 
567.   S.  C.  2  Cro.  M.  ^  R.  59. 

M  m  3  Lord 
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Lord  Denman  C.  J.  I  do  not  know  what  is  meant 
here  by  "good  or  sufficient  consideration."  "  Consider- 
ation "  seems  to  be  put,  by  a  strange  use  of  words,  in 
the  place  of  "  value."  We  can  assign  no  meaning  to 
the  language  of  the  plea. 

Per  Curiam  {a\ 

Judgment  for  the  plaintiff  {h). 

No  counsel  was  present  to  support  the  plea,  but 
Heaton  afterwards  appeared,  and  stated  that  the  plea 
had  been  drawn  in  its  present  form,  under  a  supposition 
that  the  new  rules  of  pleading  rendered  it  proper ;  and 
he  prayed  leave  to  amend,  which  was  granted  {June  10th) 
on  terms. 

(a)  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams  Js. 
(6)  See  the  next  case. 


1835. 

Graham 

against 

PiTxMAN. 


Friday, 
June  5th. 


Trinder  against  Smedley. 


A  plea  to 
assumpsit  by 
indorsee  of  B. 
against  a  prior 
indorser,  that 
defendant  had 
no  consider- 
ation for  in- 
dorsing, and 
that  B.  in- 
dorsed to 
plaintiff  ?w7/iOMi 
any  consider- 
ation, and  that 
plaintiff  had 
always  held 
without  any 
consideration, 
is  bad  in  sub- 
stance. 


^^SSUMPSIT  on  a  promissory  note  indorsed  by  de- 
fendant to  Bingham,  and  by  Bingham  to  plaintiff. 
Plea,  that  defendant  never  had  any  consideration  for 
indorsing  the  note ;  that  Bingham  indorsed  it  to  plaintiff 
without  any  consideration,  and  that  plaintiff  had  always 
held  it  without  any  consideration.  Replication,  that 
defendant  had  consideration  for  indorsing,  and  that 
Bingham  indorsed  to  plaintiff  with  consideration  :  con- 
clusion to  the  country.  Demurrer,  assigning  for  causes, 
that  the  particulars  of  the  supposed  consideration  for 

the 
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the  indorsement  by  defendant  to  Bingham  are  not  set  1835. 
forth  in  the  replication,  and  that  the  particulars  of  the 

.  .  .     ,  Trinder 

supposed  consideration  for  the  indorsement  by  Bingham  against 

Smedley. 

to  plaintiff  are  not,  although  he  was  a  party  thereto, 
set  forth  :  also,  that  the  replication  ought  not  to  have 
concluded  to  the  country.  Joinder. 

Mansel^  in  support  of  the  demurrer.  The  replication 
is  bad.  It  cannot  be  contended,  after  the  case  of  Bramah 
V,  Baker  (a),  that  the  plaintiff  was  bound  to  set  out  all 
the  particulars  of  the  consideration  ;  but  here,  he  merely 
states  that  the  defendant  had  consideration  for  indorsing, 
and  that  Bingham  indorsed  with  consideration.  It  may 
be  collected  from  the  judgment  of  Tindal  C.  J.  in 
Bramah  v.  Baker  that  the  replication  ought,  at 
least,  to  state  that  there  was  a  good  and  valuable  con- 
sideration. It  was  so  alleged  there,  and  that  the  con- 
sideration was  money  due  from  the  plaintiffs.  Here, 
nothing  of  the  kind  is  averred.  The  plaintiff  takes  upon 
him  to  allege  that  there  was  a  consideration,  but,  upon 
his  statement,  the  consideration  might  be  one  which  was 
not  good  or  valid.  [Lord  Denman  C.  J.  Is  not  the  re- 
plication as  good  as  the  plea  ?  That  merely  alleges 
that  the  note  was  indorsed  to  the  plaintiff  "  without  any 
consideration."  What  do  those  words  signify  ?  Their 
natural  sense  is,  without  reflection.  It  is  impossible  to 
say,  from  the  popular  use  of  terms,  what  the  plea  means. 
We  have  already  decided  (Z>),  that  to  allege  that  the 
defendant  did  not  receive  any  good  or  sufficient  con- 

(a)  1  Hodges,  66.    S.  C.  (Bramah  v.  Roberts^  1  New  Cases,  469. 
{b)  Graham  v.  Pitman,  ante,  p.  521.    See  the  cases  there  cited. 


M  m  4 


sideration 


524 


CASES  IN  TRINITY  TERM 


1835. 

Trinder. 
against 
Smkdlet. 


sideration  for  accepting,  is  no  plea.  Patteson  J.  A 
general  plea  of  no  consideration,  is  no  plea  at  all,] 

Per  Curiam  {a) :  (Stopping  Miller^  contra). 

Judgment  for  the  plaintiff. 


(a)  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Patteson  Js. 


Fridat/,  Wiles  as-ainst  K.  B.  Cooper,  Esquire,  and 

June  5th.  ^  n.U 

Iwo  Others. 


Quaere,  whe-     H^HIS  was  an  action  of  trespass  and  false  imprison- 

ther,  under  J[  ft. 

stats.  20  G.  2.         ment.     Plea,  the  general  issue.     The  following 

c.       and  ^  ^ 

4  G.  4.  c.  34.,    case  was  stated  by  consent,  pursuant  to  stat.  3  &  4  ?f .  4. 

justices  have 

power  to  order    C.  42.  S.  25. 

fnformation^"  The  plaintiff  is  a  carpenter  and  joiner,  living  at 
siim"is  duetto  Cheltenham,  The  defendants  were  at  the  time  of  the 
Inl  "°fo?  wTges  iwipnsonment,  and  still  are,  justices  of  the  peace  for  the 
for  labour  as  a   countv  of  Gloucester,    On  the  1st  of  May  1834,  Aaron 

carpenter." 

The  stat.       WilUcombe  laid  the  following  information  against  the 

5  G.  4.  c.  18.  _  ^  ^ 

s,  2.  does  not    plaintiff  before  the  defendant  Cooper, 

empower  jus- 
tices to  commit 
in  default  of 

distress,  for  «  Public  office,  Cheltenham, 

nonpayment  of 

^^^^^*  "  County  of  Gloucester,  to  wit.  —  The  information 

and  complaint  of  Aaron  WilUcombe  of  the  parish  of 
Cheltenham,  in  the  county  of  Gloucester,  upon  oath 
before  me  one  of  his  Majesty's  justices  of  the  peace  in 
and  for  the  said  county  of  Gloucester,  this  first  day  of 
May  1834,  who  saith  that  there  is  due  to  him  from^ 

Charles 
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Charles  Wiles^  for  wages  for  labour  as  a  carpenter,  the  1835. 
sum  of  21,  25.  8^7.,  which  he  has  neo^lected  to  pay.  T!! 

"  Aaron  Willicomhe*  agamst 

Cooper. 

"  Before  me,  R,  Branshy  Cooper'' 

The  plaintiff  was  summoned  to  appear  and  answer 
the  complaint,  and  appeared  accordingly  at  the  next 
petty  sessions  at  the  public  office,  Cheltenham^  on  the 
3d  of  May^  before  the  three  defendants,  who  were 
then  the  sitting  magistrates.  Willicomhe  also  appeared, 
and  made  a  statement,  the  minute  of  which,  taken  at 
the  public  office,  was  as  follows  :  — 

3d  May  1834. 
''Aaron  Willicojnhe,  sworn,  sailh,  there  is  due  to  me 
from  Charles  Wiles  2/.  25.  8^/.  for  wages  as  a  journey- 
man carpenter  at  14-5.  a  week." 

The  defendants  heard  the  plaintiff's  statement  in 
answer,  which  did  not  satisfy  them  that  the  said  wages 
were  not  due  as  deposed  by  Willicombe  ;  they  therefore 
ordered  the  plaintiff  to  pay  the  2L  2s.  8d,  and  45.  6d, 
costs,  forthwith.  The  plaintiff  said  that  he  could  not  pay, 
and  had  not  sufficient  goods  and  chattels  whereupon  the 
amount  could  be  levied  by  distress.  The  defendants 
then  made  their  warrant,  addressed  to  the  constable 
of  Cheltenham^  and  the  keeper  of  the  House  of  Correc- 
tion at  Northleach,  and  the  body  of  which  was 
follows  ;  — 

"  Whereas  Aaron  Willicomhe  of  Cheltenham  afore- 
said, on  the  1st  day  of  May  instant,  complained  unto 
one  of  his  Majesty's  justices  of  the  peace  in  and  for  the 
said  county,  that  Charles  Wiles  of  Cheltenham  aforesaid, 
had  refused  or  neglected  to  pay  unto  him  the  said 
A,  W.  the  sum  of  21,  2s,  Sd.,  the  wages  justly  due  to 

him 
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1835.  him  from  the  said  C  W.,  for  work  and  labour  as  a 
"^"J  servant  in  the  business  of  a  carpenter  duly  performed 
agdimt      by  him  the  said  A,  JV.  for  him  the  said  C.  W»  at  Chel- 

Cooper. 

tenham  aforesaid ;  and  whereas  the  said  C.  W.^  having 
been  duly  summoned  to  answer  the  said  complaint,  did 
appear  in  pursuance  of  such  summons,  but  did  not 
prove  to  us,  three  of  his  Majesty's  justices  of  the  peace 
for  the  county  of  Gloucester^  that  the  said  wages  had 
been  paid  to  the  said  A,  TV.,  and  did  not  shew  any 
just  cause  why  the  same  should  not  be  paid :  therefore 
the  said  justices,  upon  due  examination  and  consider- 
ation had  thereof  on  this  3d  day  of  Mai/,  by  writing 
under  their  hands  did  adjudge,  determine,  and  order 
that  the  said  C.  IV*  should  forthwith  pay  to  him  the 
said  A,  W,  the  sum  of  21,  2s,  Sd.,  which  appeared  to  the 
said  justices  to  be  just  and  reasonable  to  be  paid  by 
him  the  said  C.  W.  to  him  the  said  A,  and  the 
sum  of  45.  6d,  for  costs,  making  together  the  sum  of 
2Z.  75.  2d,  And  whereas  it  appears  unto  us,  three  of 
his  Majesty's  justices  of  the  peace  in  and  for  the  said 
county  of  Gloucester,  by  the  confession  of  the  said 
C  TV.,  that  the  said  C,  TV,  hath  not  sufficient  goods 
or  chattels  whereon  to  levy  the  said  sums,  and  that 
the  said  C,  TV,  hath  not  paid  the  said  sums,  or  any 
part  thereof,  but  therein  hath  wholly  made  default: 
these  are,  therefore,  in  his  Majesty's  name,  in  pursuance 
of  the  statute  made  and  passed  in  the  fifth  year  of  the 
reign  of  his  late  Majesty  king  George  the  Fourth,  in- 
tituled "An  Act  for  the  more  effectual  recovery  of 
penalties  before  justices  and  magistrates  on  conviction  of 
offenders ;  and  for  facilitating  the  execution  of  warrants 
by  constables,"  to  command  you,  the  constable  of  Chelten- 
ham aforesaid,  to  take  the  said  C,  TV,,  and  him  safely 

convey 
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convey  to  the  house  of  correction  at  Northleach  aforesaid,       ^  835. 
and  deliver  him  to  the  said  keeper  thereof.    And  we  do  "^^^^ 
hereby  command  you,  the  said  keeper  of  the  said  house  q^^^^^I 
of  correction,  to  receive  the  said  C  W,  into  the  said 
house  of  correction,  there  to  imprison  him  for  the  space 
of  two  calendar  months,  unless  the  said  sum  of  2/.  7s.  ^d, 
shall  be  sooner  paid,  or  until  he  shall  be  discharged  by 
due  course  of  law,  and  for  your  so  doing  this  shall  be 
your  sufficient  warrant.    Given,"  &c.    May  3d,  1834. 
Signed  and  sealed  by  the  three  justices. 

The  plaintiff  remained  in  prison  eight  days,  and  then 
paid  the  said  monies  and  was  discharged. 

The  questions  for  the  opinion  of  the  Court  were : 
First,  whether  the  defendants  were  empowered  by  the 
statutes  20  G.  2.  c,  19.  and  4  G.  4.  c.  34.,  to  order  and 
adjudge  the  plaintiff  to  pay  the  said  sums  in  manner 
before  mentioned.  Secondly,  whether  upon  nonpayment 
of  those  monies,  and  upon  the  plaintiffs  confession  that 
he  had  not  sufficient  goods  and  chattels  whereon  the 
same  might  be  levied,  the  defendants  were  empowered 
by  the  statute  5  G.  4.  c,  18.,  to  commit  the  plaintiff  to 
prison  for  two  calendar  months,  unless  the  said  monies 
should  be  sooner  paid.  If  the  Court  should  decide  in 
the  affirmative,  a  nolle  prosequi  was  to  be  entered :  if 
in  the  negative,  judgment  to  be  entered  for  the  plaintiff 
by  confession,  for  5L  damages. 

Erie,  for  the  plaintiffi  As  to  the  first  point,  it  does 
not  appear  on  the  face  of  these  proceedings  that  Wil- 
licomhe  had  contracted  to  serve  the  defendant;  and, 
unless  the  relation  of  master  and  servant  was  esta- 
blished between  them,  the  power  given  to  the  justices 
by  Stat.  4  G.  4.  c.  34.  5,  5.,  of  enforcing  by  distress  the 

pay- 
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1835.  payment  of  wages  due  to  the  "servants  in  husbandry, 
^^^^^  artificers,  labourers,  or  other  person  named  in"  stats. 
against       20  G.  2.  c.  19.  and  31  G.2.  c.  11.  does  not  attach: 

COOFEK. 

Hardy  v.  Ryle  (a),  Lancaster  v.  Greaves  (6).  In  Bran- 
well  V.  Penneck  {c)  the  Court  was  of  opinion  that  the 
statute  20  G.  2.  c.  19.  applied  only  to  labourers  of  a 
similar  description  with  those  specifically  mentioned  in 
the  act ;  and  chiefly  to  persons  engaged  in  outdoor 
work  or  country  labour;  and  Bayley  J.  relied  upon  the 
words  in  20  G.  2.  c.  19.  5.  1.  —  "  although  no  rate  or 
assessment  of  wages  has  been  made  that  year  by  the 
justices  of  the  peace  of  the  shire,  riding,  or  liberty,  or 
by  the  mayor,"  &c.,  "  where  such  complaints  shall  be 
made,  or  where  such  differences  or  disputes  shall  arise," 
as  shewing  that  the  legislature  had  in  contemplation 
those  labourers  only  whose  wages  the  justices  were 
empowered  to  settle  by  stat.  5  Eliz,  c.  4.  s.  15.  Se- 
condly, however  the  first  point  may  be  determined,  the 
statute  5  G.  4.  c.  18.  [d)  does  not  extend  the  power  of 

com- 

(a)  9  B.^C.  603.  [b)  9  B.  ^  C.  628.  (c)  1B.^  C.  536. 

{(i)  Stat.  5  G.  4.  c.  18.  (For  the  title  of  the  statute,  see  page  526. 
ante.)  The  first  section  empowers  justices  to  detain  persons  upon  whom 
penalties  and  forfeitures  are  imposed  for  offences  against  certain  acts,  till 
return  shall  be  made  to  a  distress  warrant  j  or,  if  satisfied  that  they  have 
no  goods,  to  commit  them  for  non-payment,  without  having  issued  such 
warrant. 

Sect.  2.  "  And  whereas  by  some  acts  certain  penalties  or  sums  of  money 
are  to  be  recovered  before  a  justice  or  justices  of  the  peace,  or  a  magistrate 
or  magistrates,  and  he  or  they  is  and  are  authorised  to  issue  forth  his  or  their 
warrant  for  levying  such  penalties  or  sums  of  money  by  distress  and  sale 
of  the  goods  and  chattels  of  the  offender  or  defendant ;  but  no  further 
remedy  is  provided  in  case  no  sufficient  goods  and  chattels  can  be  found 
whereon  to  levy  such  penalties  or  sums  of  money ;  for  remedy  whereof, 
be  it  further  enacted,  that  whenever  it  shall  appear  to  any  such  justice  or 
justices  of  the  peace,  magistrate  or  magistrates,  by  whom  any  penalty  or 
sum  of  money  is  adjudged  to  be  paid,  upon  the  return  of  any  such 
warrant  of  distress,  that  no  sufficient  goods  and  chattels  of  the  offender 

or 
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commitment  in  default  of  distress  to  the  case  of  non- 
payment of  wages.  In  Hutchinson  v.  Lowndes  (a)  it 
seems  to  have  been  assumed  that  such  a  commitment 
might  be  good ;  but  the  point  was  not  discussed :  and 
there  is  as  yet  no  decision  authorising  such  a  con- 
struction of  the  statute. 

R,  V,  Richards^  contra.  First,  the  interference  of 
the  justices  in  this  case  was  under  stat.  20  G.  2.  c,  19. 
s.  1.,  and  4  G.  4.  c,  34.  s,  5.  The  enumeration  of  per- 
sons in  the  first  of  these  clauses  is  sufficiently  large  to 
include  a  carpenter;  and  there  is  nothing  in  either  to 
prevent  such  a  person  from  recovering  his  wages,  though 
he  may  not  have  been  working  by  contract.  It  is  sup- 
posed, however,  that  the  third  section  of  stat.  4  G.  4. 

or  defendant  can  be  found  whereon  to  levy  the  sum  adjudged  to  be  paid, 
aind  all  costs  and  charges,  within  the  jurisdiction  of  such  justice,"  &c.  ; 
"  or  in  case  it  shall  appear  to  such  justice,"  &c.,  "  either  by  the  confes- 
sion of  the  party  or  parties,  or  otherwise,  that  he,  she  or  they  have  not 
sufficient  goods  and  chattels  within  the  jurisdiction  of  such  justice,"  &c. 
*'  whereon  to  levy  such  sum  of  money,  costs  and  charges,  such  justice," 
&c.,  **  at  his  or  their  discretion,  and  without  issuing  any  warrant  of  dis- 
tress, may  proceed  in  such  and  in  the  like  manner  as  if  a  warrant  of 
distress  had  been  issued  and  a  nulla  bona  returned  thereon ;  and  it  shall 
be  lawful  for  such  justice,"  &c.  "  to  issue  forth  his  or  their  warrant  for 
committing  such  offender  or  defendant  to  the  common  gaol  for  any  term 
not  exceeding  three  calendar  months,  unless  the  sum  adjudged  to  be 
paid,  and  all  costs  and  charges  of  the  proceedings,  shall  be  sooner  paid." 

Sect.  3.  "  And  be  it  further  enacted,  that  in  the  case  of  any  offender 
or  offenders  committed  to  the  common  gaol  or  house  of  correction  for 
default  of  payment  of  such  penalty  or  forfeiture,  together  with  the  reason- 
able costs  and  charges  attending  the  conviction,  if  such  offender  or 
offenders  shall  at  any  time,  during  the  period  of  his,  her  or  their  im- 
prisonment, pay  or  cause  to  be  paid  to  the  governor  or  keeper  of  the 
prison,  the  full  amount  of  such  penalty,  together  with  the  costs  and 
charges,  it  shall  be  lawful  for  such  governor  or  keeper  of  such  prison,  and 
he  or  they  are  hereby  required  forthwith  to  discharge  such  offeader  or 
offenders  from  his  or  their  custody." 
(a)  4  J?.     Jd.  118. 

c.  34., 


1835. 

Wiles 
against 
Cooper. 


530 


CASES  IN  TRINITY  TERM 


c.  34.,  which  requires  a  service  by  contract,  controls, 
in  this  respect,  the  subsequent  sections,  and  the  pro- 
visions of  the  former  act.  Even  assuming  this  to  be  so, 
the  case  here  states  that  Willicomhe  had  earned  the 
wages  as  a  journeyman  carpenter,  at  145.  a  week.  That 
implies  his  being  hired  as  a  servant  by  the  week.  But 
the  act  20  G.  2.  c,  19.  does  not  warrant  the  limitation 
attempted  {a).  {Williams  J.  In  Lo*wther  v.  The  Earl  of 
Radnor  (b),  under  that  act,  stress  was  laid  by  the  Court 
upon  the  generality  of  the  words  in  sect.  1.,  "  other 
labourers  employed  for  any  certain  time,  or  in  any 
other  manner."]  Secondly,  it  must  have  been  intended 
that  the  remedy  afforded  by  stat.  5  G.  4.  c.  18.  should 
be  available  in  the  case  of  wages,  and  that  parties 
should  not  be  driven  to  an  indictment  where  payment 
is  ordered  and  not  made.  The  judgments  of  the  Court 
in  Hutchinson  v.  Lowndes  (c),  particularly  that  of  Pat- 
teson  J.,  are  strongly  in  favour  of  this  opinion. 

Lord  Denman  C.J.  The  statute  5  G.  4.  c.  18. 
seems  to  me  applicable  to  the  case  of  penalties  and 
forfeitures,  and  not  to  that  of  orders  for  the  payment 
of  wages.  The  case  of  Hutchinson  v.  Lowndes  [c)  was 
argued  only  on  one  side.  If  a  rule  had  been  granted, 
the  opposing  counsel  would  probably  have  directed 
attention  to  this  point.  As  it  was,  the  objection  to 
the  commitment  was  sufficient  to  satisfy  the  Court. 

LiTTLEDALE  J.  It  is  clear  that  the  statute  5  G.  4. 
c,  18.  applies  only  to  the  case  of  penalties.    The  title 

(rt)  See  the  observations  of  counsel,  and  of  Bayley  J.,  on  the  second 
section  of  the  act,  in  Branwell  v.  Penneck,  7  B.  ^  C  538,  540. 
(6)  8  East,  113.  (c)  4  B.^  Ad.  118. 

and 
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and  preamble  both  shew  it.  As  to  the  other  point,  it  is 
unnecessary  to  give  a  decision;  but  the  information  is 
that  which  gives  the  justices  their  jurisdiction,  and  that 
merely  states  that  the  wages  were  due  to  Willicombe 
"  for  labour  as  a  carpenter."  The  evidence  on  the 
minute  of  petty  sessions  adds  two  things :  that  he  was  a 
journeyman  carpenter,  and  at  145.  a  week;  and  then 
the  warrant  improves  upon  that  again,  by  stating  the 
wages  to  have  been  due  for  work  and  labour  as  a 
servant." 

Patteson  J.  The  statute  5  G.  4.  c,  18.  contains 
nothing  that  can  give  the  power  contended  for,  though 
the  contrary  is  assumed  in  Hutchinson  v.  Lowndes  {a), 

Williams  J.  concurred. 

Judgment  for  the  plaintiff. 

(a)  4B.  ScAd.  118. 


1835. 

Wiles 
against 
Cooper. 


The  King  against  The  Inhabitants  of  Mabe.  Saturday, 

June  6th. 

appeal  against  an  order  of  justices,  removing  The  language 
Nicholas  Halvosso  and  his  family  from  the  borough  ^c.uI'.^Iq'^' 
o^Penryn  to  the  parish  of  Mabe,  both  in  the  county  of  Remain  duir 
Cornwall,  the  sessions  confirmed  the  order,  subject  to  indenture 

of  apprentice- 

the  opinion  of  this  Court  upon  the  following  case.    By  ^^^P' "^'^^^^  » 

sum  or  value 

indenture  duly  executed,  bearing  date  October  16th,  not  exceeding 

°  .  \Ql.  shall  be 

1 799,  and  smce  lost,  the  pauper,  then  being  about  fifteen  given  or  con- 
f,  1111  .        tracted  with  or 

years  ot  age,  was  expressed  to  be  bound  an  apprentice,  in  relation  to 
with  the  consent  of  his  surviving  parent,  to  Thomas  did  not^appiy^' 
Bolitho,  of  the  parish  of  St.  Gluvias,  tanner,  until  he  *„Vsum  Tr^''^ 

should  value  was  given 
or  contracted 
for. 
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The  King 
against 
The  Inhabit- 
ants of 
Mabe. 


should  attain  twenty-one.  No  sum  of  money  or  value 
was  given  or  contracted  for,  with  or  in  relation  to  the 
apprentice.  The  indenture  was  stamped  with  the  se- 
veral stamps  impressed  on  indentures  of  that  class,  by 
the  several  statutes  prior  to  stat.  37  G,  3.  c.  11 1.,  amount- 
ing to  10.9.:  but  the  sessions,  considering  it  liable  under 
that  act  to  an  additional  stamp  duty  of  IO5.,  held  that 
evidence  of  it  ought  not  to  be  received ;  and  they  con- 
firmed the  order  as  above  («). 

Bere,  in  support  of  the  order  of  sessions.  The  in- 
denture was  not  admissible.  The  statute  37  G.  3.  c.  111. 
s.  1.,  imposes  an  additional  stamp  duty  of  10s.  on  every 
deed  made  after  the  1st  of  August  1797.  Sect.  3.  enacts, 
"  That  nothing  in  this  act  contained  shall  be  construed 
to  extend  to  any  indenture  of  apprenticeship,  where  a 
sum  or  value  not  exceeding  10/.  shall  be  given  or  con- 
tracted with  or  in  relation  to  the  apprentice."  The 
question  then  is,  whether  the  exemption  applies  when 
nothing  is  given.  That  case  is  unprovided  for.  It 
cannot  be  said  here  that  a  sum  or  value  not  exceedin*; 
10/.  is  given.  [^Pattesofi  J ,  The  question  is,  whether  no 
sum  is  a  sum  or  value  not  exceeding  10/.]  A  sum  or 
value  not  exceeding  10/.,  given  or  contracted  for.  It 
may  not  have  been  meant  that  indentures,  where 
nothing  is  given,  should  be  exempted.  The  absence 
of  any  consideration  is  not  a  sure  proof  of  the  parties 
being  poor ;  though  a  small  consideration  may  indi- 
cate it.  The  Stamp  Act,  53  G.  3.  c,  184.  Sched, 
Part  I.,  tit.  Apprenticeship,  expressly  provides  for  the 
case  where  there  shall  be  no  money  or  valuable  con- 
sideration moving  to  the  master  or  mistress,  and  limits 

(a)  It  was  taken  as  admitted,  on  the  argument,  that  the  pauper  was 
settled  in  Mabe  if  not  settled  in  St.  Gluvicis. 

the 
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the  duty  in  such  case  to  IL  or  11.  15s.,  according  to  the 
number  of  words  (a) ;  it  having  been  perceived  that  the 
exemption  clause  in  question  here  could  not  have  the 
operation  now  contended  for.    In  that  part  of  the  Sche- 
dule, Part  I.  to  55  G.  3.  c.  184.,  which  relates  to  leases, 
a  particular  duty  is  imposed  on  leases  granted  in  con- 
sideration of  a  sum  of  money  by  way  of  fine,  &c.  "  mth- 
out  any  yearly  rent,  or  with  any  yearly  rent,  under  20Z." 
The  words,  "  without  any  yearly  rent,"  would  have 
been  unnecessary,  if  it  had  been  understood  that  a  lease 
without  rent  was  comprehended  under  the  words  "  with 
any  yearly  rent  under  20/."    Wood  v.  Norton  {b)  shews 
that  the  words  of  this  Schedule  are  to  be  construed 
strictly,  whatever  may  be  urged  as  to  the  apparent  in- 
tention of  the  legislature. 


1835. 


The  KiNQ^ 

The  Inhabit- 
ants of 
Mabe. 


Crowder,  contra.  The  true  meaning  of  37  G.  3. 
c.  111.  5.  3.  is,  that  the  increase  of  duty  shall  not  extend 
to  any  indenture,  where  a  sum  or  value  exceeding  10/. 
shall  not  be  given  or  contracted  for.  According  to  the 
argument  on  the  other  side,  the  increased  duty  attaches 
if  nothing  be  given ;  but  not,  if  10/.  and  no  more  be 
given.  But  the  policy  of  the  stamp  acts  is,  to  regulate 
the  duty  by  the  amount  of  the  premium.  This  is  a 
clause  of  exemption  from  a  burthen  imposed  by  pre- 
ceding clauses :  the  Court,  therefore,  will  favour  a  liberal 

(a)  See  also  stat.  48  G.  3.  c.  149.  sched.  part  1.  tit.  Apiirenticeship, 
which  contains  a  similar  clause,  limiting  the  duties  to  155.  and  \l.  \0s. 
The  Stat.  44  G.  3.  c.  98.  repealed  the  duties  granted  by  37  G.  3.  c.  111., 
and  (Sched  A.)  fixed  the  duties  on  indentures  of  apprenticeship  as  fol- 
lows :  — "  Indenture  of  apprenticeship,  where  the  sum  or  value  given, 
paid,  contracted,  or  agreed  for,  with  or  in  relation  to  such  apprentice  shall 
not  exceed  10^.,  15s. "  exceeding  lOZ.,  and  not  exceeding  20/.,  II.  10s." 
&c. 

(6)  9  B.  ^  C.  885. 

Vol.  III.  N  n  construction, 
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1835.  construction,  if  possible.  It  has  been  held  that  "and," 
in  a  statute,  may  be  read  "or"(«);  the  transposi- 

The  KiKG 

against      tion  of  "  not,"  here  contended  for,  does  less  violence 

The  Inhabit-  .     ,  .  i  i 

ants  of  to  the  language,  and  prevents  an  absurd  consequence, 
and  one  which  would  be  against  the  intention  of  the 
legislature.  In  Wood  v.  Norton  (b)  the  words  of  the 
statute  were  wholly  without  ambiguity,  and  were  in- 
troduced to  prevent  frauds,  which  a  loose  construction 
might  have  favoured. 

Lord  Denman  C.  J.  There  is  evidently  a  mistake 
in  the  act ;  but  we  have  no  power  to  correct  mistakes  or 
omissions  of  the  legislature.  Giving  this  clause  the 
construction  which  we  are  obliged  to  put  upon  it,  we 
must  say  that  the  exemption  applies  only  to  cases  where 
there  is  a  money  contract,  or  value  given  or  contracted 
for,  within  a  certain  amount.  If  the  binding  be  alto- 
gether gratuitous,  there  is  no  exemption. 

LiTTLEDALE,  Patteson,  and  Williams  Js.  con- 
curred. 

Order  of  sessions  confirmed. 

(a)  See  2  Vwarris  on  Statutes^  772,  (b)  9  S.  ^  C»  865. 
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in  a  man  - 
damus for  this 
purpose,  it  was 


The  King  against  Tlie  Church  Trustees  of^^t^:: 
St.  Pancras. 

BY  the  act  for  the  better  regulation  of  vestries,  and  ^  mandamus 
°  to  account  be- 

for  the  appointment  of  auditors  of  accounts  in  fore  auditors 

under  the 

certain  parishes,  1  &  2      4.  c.  60.,  provision  is  made  Vestry  Act, 

1  &  2  4. 

(5.33.)  for  the  election  of  certain  auditors;  and  by  c  6o.,  recited 

.    .  T  1,  n-«i        1        r         •  ^  that  the  auditors 

sect.  34.  It  is  enacted  as  follows :  —    That  the  aforesaid  «  duly  ap. 
auditors  of  accounts  shall  meet  twice  at  least  in  each  actiJjg'^undtr 
year,  at  the  board-room  of  the  vestry,  and  (a  majority  ^ftn  acT'''&c. 
of  the  said  auditors  being  present  at  such  meetings)  "  in  exercise 

of  the  powers 

shall  proceed  to  audit  the  accounts  of  the  said  vestry  for  given  to  them 

*  by  the  said 

the  preceding  half  year,  in  presence  of  the  vestry  clerk  ;  act,"  hadsum- 

and  the  said  vestry  are  hereby  required,  by  their  said  parties  to  ac- 

clerk,  to  produce  and  lay  before  the  said  auditors  at  that'*  ^ 

every  such  meeting  a  true  and  just  statement  or  account 

in  writing,  accompanied  with  proper  vouchers,  of  all  not  necessary 

sums  of  money  which  may  have  come  to  the  hands  of  fully  the  adop- 
tion of  the  act 

the  said  vestry  or  of  their  treasurer,  and  also  of  all  by  the  parish, 
monies  paid,  laid  out,  or  expended  by  them,  or  by  any  appointment  of 

\        t  ^  t  the  auditors. 

churchwardens,  overseers,  surveyors,  or  other  persons     The  statute 
by  them  employed,  and  responsible  to  the  said  vestry,  audkors^ s^hall 

meet  twice  at 

kast  in  each  year,  at  the  board  room  of  the  vestry,  and  (a  majority  of  the  said  auditors  being 
present  at  such  meetings)"  shall  audit  the  accounts  of  such  vestry;  and  the  vestry  are  required, 
"  at  every  such  meeting,"  to  produce  a  true  account  in  writing,  &c.  And  the  auditors  are  to 
have  the  same  power  of  examining  the  accounts  of  certain  other  boards,  and  are  to  audit  them 
in  the  same  manner.  A  mandamus  issued  calling  upon  a  board  to  attend  with,  and  produce 
to  the  auditors,  their  accounts,  at  such  time  and  place,  or  at  such  times  and  places,  as  a 
majority  of  the  auditors  might  appoint,  and  then  and  there  give  such  information  as  to  the 
accounts  as  they  might  be  enabled  to  give,  according  to  the  directions  of  the  act. 

On  return  to  such  mandamus,  and  concilium  obtained  on  the  part  of  the  Crown :  Held, 
that  the  mandavnus  exceeded  the  authority  given  by  the  act ;  and  that  the  Court  could  not 
in  part  enforce  it,  by  a  peremptory  mandamus  limited  as  to  the  place  of  meeting.  And  the 
Court  quashed  the  mandamus. 

Tlie  Court  will,  for  the  purposes  of  justice,  mould  the  rule  for  a  mandamus ;  but  will 
not  mould  the  writ  itself,  on  application  for  a  peremptory  mandamus. 

When  a  return  to  a  mandamus  is  made,  and  a  concilium  obtained,  the  counsel  objecting 
to  the  return  must  be  heard  first,  though  the  opposite  counsel  take  an  objection  to  the  form 
of  the  mandamus. 

N  n  2  ^ince 
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1835.      since  the  last  period  up  to  which  the  accounts  of  the 
'      said  vestry  were  audited  ;  and  in  all  parishes  in  which 

The  King  ^ 

against  Other  boards  shall  have  controul  over  any  part  of  the 
The  Church  _  ,  ,         -it  ,  , 

Trustees  of  parochial  expenditure,  the  said  auditors  shall  have  the 
St.  Pancras.  ^^^q  power  of  examining  the  accounts  and  officers 
thereof  as  of  examining  the  accounts  and  officers  of 
the  vestry,  and  shall  audit  the  accounts  of  the  said 
boards  in  the  same  manner  as  they  audit  the  accounts 
of  the  said  vestries."  Sect.  35.  enacts,  "  That  the  said 
auditors  shall  have  power  to  summon  and  call  before 
them,  by  a  writing  for  that  purpose  signed  by  any  one 
of  them,  or  by  the  clerk  of  the  vestry  of  any  parish 
adopting  this  act,  any  parish  officer  or  other  person  or 
persons  whatsoever  concerned  in  the  said  accounts,  and 
to  require  of  him  or  her  or  them  to  attend  the  said  audi- 
tors at  any  meeting  or  adjourned  meeting,  and  to  bring 
with  them  all  books  of  accounts,  writings,  papers,  and 
documents  required,  which  may  concern  the  said  accounts, 
and  to  give  such  information  as  to  the  particulars  of 
such  accounts,  as  he,  she,  or  they  shall  be  enabled  to 
give ;  and  any  parish  officer  or  other  person  refusing  so 
to  attend,  or  otherwise  wilfully  obstructing  the  pur- 
poses of  such  inquiry,  shall  be  deemed  guilty  of  a  mis- 
demeanor." 

By  Stat.  56  G.  3.  c,  xxxix.  (local  and  personal,  public), 
for  building  a  new  parish  church  and  a  parochial  chapel 
in  the  parish  of  St.  Pancras,  Middlesex,  &c.,  certain  per- 
sons, and  their  successors,  to  be  nominated  and  elected  as 
was  after-mentioned,  were  appointed  trustees  for  putting 
the  act  in  execution,  and  were  invested  with  powers  of 
levying  rates  and  laying  out  the  monies  so  raised. 
Further  powers  of  a  like  nature  were  also  given  them  by 
a  subsequent  act,  1  &  2  G.  4.  c.  xxiv.  (local  and  personal, 
public.) 

In 
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In  Easter  term,  1834,  the  Court  made  a  rule  abso-  1835. 
lute  (a)  for  a  mandamus  calling  upon  the  trustees  by  ^  ^ 

their  clerk  to  lay  before  the  auditors  of  the  said  parish  against 

,         .  ,     The  Church 

elected  under  1  &  2  4.  c.  60.,  pursuant  to  the  said  Trustees  of 
act,  the  accounts  kept  by  them  under  the  said  acts  of  I*ancras. 
h%G.^.  and  1  &  2  G.  4.  as  trustees  as  aforesaid,  at  a 
meeting  or  adjourned  meeting  of  the  said  auditors  at 
the  board-room  of  the  vestry  of  the  said  parish,  and 
also  calling  upon  their  said  clerk  to  attend  the  auditors 
at  such  meeting  or  adjourned  meeting,  and  bring  with 
him  the  books  of  accounts,  &c.,  and  to  give  such  in- 
formation as  to  the  said  accounts  as  he  might  be  enabled 
to  give. 

The  mandamus  issued,  addressed  to  the  trustees  and 
to  their  clerk  or  clerks ;  and  it  recited  "  that  the  auditors 
of  accounts  of  the  Parish  of  PancraSi  duly  appointed 
and  acting  under  and  by  virtue  of  an  act "( 1  &  2  4. 
c.  60.)  heretofore,  to  wit,  on"  &c.,  "in  exercise  of  the 
powers  given  to  them  by  the  said  last-mentioned  act, 
did,  by  a  writing  for  that  purpose,  signed  by  three  of 
them  the  said  auditors,  summon  and  require  you  the 
clerks  to  the  said  trustees  to  come  before  and  attend  at  a 
meeting  of  the  auditors  of  accounts  of  the  said  parish  at 
a  certain  time  and  place  in  the  said  writing  specified, 
and  to  bring  with  you  and  produce  to  the  said  auditors 
at  such  meeting  the  book  or  books  containing  the 
account,"  &c.,  and  then  and  there  to  give  such  inform- 
ation, &c. ;  and  that  the  said  clerks  ought  to  have  com- 
plied with  such  summons,  but  had  neglected  and  refused 


(a)  The  proceedings  on  the  application  for  this  rule  are  not  here 
reported,  as  the  question  respecting  the  liability  of  the  trustees  to  account 
before  the  auditors  under  stat.  1  &  2  ^.  4.  c.  60.  is  still  depending. 

N  n  3  so 
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1835.  so  to  do.  The  writ  then  commanded  the  said  trustees 
"  ~      and  the  said  clerk  or  clerks  as  follows :  —  "  That  you,  or 

The  Kin© 

against      such  of  vou  as  shall  be  thereto  required,  do  attend  with 

The  Church  . 

Trustees  of    and  produce  to  the  auditors  of  accounts  of  the  said  parish 
^°   of  St,  Pancras,  acting  under  the  said  act  of  parliament 
passed  in  the  second  year  of  our  reign,  the  book  or 
books  containing  the  account  or  accounts  of  all  monies 

o 

received  and  of  all  monies  paid  between  laady-day  and 
Michaelmas-day  1833,  by  or  on  account  of  the  said  trus- 
tees under  and  by  virtue  of  the  said  two  first-mentioned 
acts  of  parliament,  at  such  time  and  place,  or  at  such 
times  and  places,  as  a  majority  of  the  said  auditors  may 
appoint  and  give  notice  thereof  to  the  clerks  of  the  said 
trustees,  and  then  and  there  give  such  information  as  to 
the  particulars  of  such  accounts  as  you  the  said  trustees 
and  you  the  said  clerk  or  clerks  may  be  enabled  to  give 
according  to  the  directions  of  the  said  act  passed,"  &c., 
"  or  that  you  shew  us  cause  to  the  contrary  thereof."  The 
writ  was  not  obeyed,  and  a  return  was  made,  excusing 
the  non-compliance.  A  concilium  having  been  moved 
for,  and  the  case  set  down  in  the  Crown  paper, 

Sir  John  Campbell^  Attorney-General,  was  now  heard 
against  the  return  (a). 

Piatt,  contra,  took  four  objections  to  the  mandamus, 
of  which  two  only  are  material  here,  as  having  been  de- 
cided upon  by  the  Court.  First,  the  authority  of  the 
auditors  does  not  sufficiently  appear  by  the  writ,  which 

(a)  Piatt,  in  support  of  the  return,  claimed  to  begin,  inasmuch  as  he 
objected  to  the  form  of  the  mandamus.  But,  per  Lord  Denman  C.  X, 
If  that  reason  were  allowed,  every  one  who  supported  a  return  would 
take  an  objection  to  the  mandamus. 

only 
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only  recites  that  "  the  auditors,  duly  appointed  and  1885. 
acting  under  and  by  virtue  of"  the  act  (1&2]^4. 


The  King 


St.  Panchas. 


c,  60.),  did  summon  and  require  the  clerks  to  attend.  agaimt 

The  Church 

It  does  not  shew  that  the  act  was  ever  legally  adopted    Trustees  of 
by  the  parishioners.    The  first  eight  sections  of  the  act 
state  the  proceedings  to  be  taken  for  the  purpose  of 
adopting  it  in  any  parish,  concluding  with  a  notice  of 
adoption ;  and  sect.  10.  enacts,  "  that  in  any  parish  in 
which  public  notice  of  the  adoption  of  this  act  in  the 
manner  as  aforesaid  shall  be  so  made  and  given,  this 
act  shall  immediately  become  the  law  for  electing  vestry- 
men and  auditors  of  accounts  of  the  said  parish  in 
manner  hereinafter  mentioned."   The  mandamus  passes 
over  all  these  steps,  and  merely  speaks  of  the  auditors 
as  "  duly  appointed."    In  Hex  v.  The  Bishop  of  Ox- 
Jbrd  (a)  the  Court  quashed  a  mandamus  which  called 
upon  the  bishop  to  license  J,  IC  to  be  chaplain  or  curate 
of  the  church  or  chapel  of  P.,  alleging  that  he  had  been 
dull/  nominated  and  appointed  by  the  inhabitants  of  the 
township  of  P.,  but  not  stating  any  consent  of  the  rector, 
or  any  custom  or  endowment  which  might  render  such 
nomination  effectual  of  itself.    Lord  Ellenborough  there 
said,  "  the  bishop  is  required  by  this  writ  to  do  an  act, 
which  he  is  alleged  to  have  refused  doing  in  breach  of 
his  duty.    The  writ  then  should  state  those  facts  which 
constituted  his  duty."  \_Patteson  J.  There  it  might  have 
been  true,  as  the  writ  alleged,  that  the  curate  was  duly 
nominated  and  appointed  by  the  inhabitants,  and  yet  that 
would  not  have  been  sufficient  to  entitle  him  to  the  li- 
cense]. Secondly,  the  thirty-fourth  section  of  1  &  2  ^.4. 
c.  60.  enacts  that  the  auditors  shall  meet  twice  a  year  at 

(a)  7  East,  345. 

N  n  4.  the 
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I8S5, 

The  King 

against 
The  Church 

Trustees  of 
St.  Pancras. 


the  board-room  of  the  vestry,  and  (a  majority  of  the 
auditors  being  present)  shall  proceed  to  audit  the  ac- 
counts of  the  vestry  for  the  preceding  half-year;  and  the 
vestry,  by  their  clerk,  shall  produce  before  the  auditors 
at  every  such  meeting  a  true  and  just  statement  of  ac- 
count, &c. ;  the  same  power  being  given  to  the  auditors 
as  to  the  accounts  of  other  boards  having  controul  over 
any  part  of  the  parochial  expenditure.  But  this  man- 
damus does  not  recite  that  the  clerks  were  summoned 
to  attend  such  a  meeting  as  is  here  described ;  and  in 
the  mandatory  part  it  merely  calls  upon  the  trustees  or 
clerks  to  attend  with,  and  produce  to  the  auditors,  their 
books,  at  such  time  and  place  as  a  majority  of  the 
auditors  may  appoint  and  give  notice  of ;  not  specifying 
the  description  of  meeting,  nor  fixing  the  time  or  the 
place.  As  to  sect.  35.,  the  requisition  stated  to  have 
been  made  upon  the  clerks  does  not  appear  to  have 
been  founded  on  it,  nor  is  the  other  part  of  the  manda- 
mus adapted  to  it.  The  power  given  to  the  auditors 
by  this  act,  over  the  trustees,  is  stricti  juris,  and  ought 
to  be  exactly  followed. 


'  Sir  John  Campbell,  Attorney- General,  contra.  As  to 
the  first  objection :  this  is  not  a  motion  for  a  mandamus 
to  admit  auditors.  No  question  is  depending  as  to  their 
title.  It  cannot  be  said  that,  in  a  proceeding  like  this, 
where  their  character  as  auditors  is  only  introduced  in- 
cidentally, the  writ  must  set  out  all  the  proceedings 
taketi  by  the  parish  for  adopting  the  act,  and  for  ap- 
pointing auditors  properly  qualified  under  sect.  33. 
There  is  no  instance  of  a  mandamus  having  been  so 
framed.  [Lord  Denman  C.  J.  We  are  all  satisfied 
that  the  first  objection  is  not  good.    It  is  enough  here, 

that 
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that  the  auditors  appear  to  have  been  appointed  by 
virtue  of  the  act  to  this  office,  which  is  notoriously  a 
public  one.  Littledale  J.  I  do  not  found  my  opinion  on 
the  word  "  duly."]  Then,  secondly,  sect.  34.  is  merely 
directory  as  to  the  place  of  meeting.  If  the  auditors 
do  not  meet  in  the  board-room  no  penalty  is  imposed, 
nor  are  their  acts  made  void.  And  the  place  where 
they  may  determine  to  meet  is  the  "  board-room  of  the 
vestry  "  for  that  purpose.  Sect.  35.  mentions  no  room, 
but  speaks  only  of  attendance  at  any  meeting  or  ad- 
journed meeting.  And  when  the  writ  calls  upon  the 
trustees  to  attend  at  such  time  and  place  as  the  auditors 
may  appoint,  that  must  be  confined,  in  the  interpre- 
tation, to  such  an  attendance  as  might  lawfully  be  re- 
quired; to  an  attendance  even  at  a  particular  board-room, 
if  it  could  not  legally  be  had  elsewhere.  [Lord  Den- 
man  C.  J.  The  words  of  the  requisition  extend  to  any 
place,  even  if  out  of  the  parish.  You  claim  to  appoint 
any  time  or  place  you  think  proper.  Patteson  J.  Such 
as  a  majority  of  the  auditors  may  appoint].  The  writ 
adds,  "  according  to  the  directions  of  the  said  act." 
[Lord  Denman  C.  J.  That  is  after  the  words  "  and 
then  and  there  give  such  information  as  to  the  par- 
ticulars of  such  accounts,  as  you  may  be  enabled  to 
give."  Besides,  the  writ  speaks  of  a  place  or  places ; 
the  act  mentions  only  one  place].  Supposing  that  the 
writ  is  too  general  in  this  respect,  it  is  not  therefore  bad 
altogether.  A  peremptory  mandamus  may  be  granted 
for  so  much  as  may  lawfully  be  enforced. 


1835. 

The  Kino 

against 
The  Church 

Trustees  of 
St.  Pancras. 


Lord  Denman  C.  J.  It  is  quite  clear  that  we  cannot 
grant  a  peremptory  mandamus  calling  on  these  parties 
to  do  what  they  are  not  obliged  to  do  by  law.  The 

mandamus 
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1835. 

The  King 

against 
The  Church 
Trustees  of 
St.  Pancras. 


mandamus  requires  the  trustees  to  do  a  particular  act, 
that  is,  to  attend  with,  and  produce  to  the  auditors, 
their  accounts  in  any  place  and  at  any  time  that  a  ma- 
jority of  the  auditors  may  think  fit  to  appoint.  The 
auditors  had  no  power  to  make  such  a  requisition.  It 
may  be  that  the  power,  if  exercised,  would  not  be 
abused,  but  we  cannot  call  upon  these  parties  to  obey  a 
demand  made  in  terms  which  are  contrary  to  the  re- 
striction of  the  statute.  It  is  said  that  the  generality 
of  the  demand  is  qualified  by  the  words,  "  according  to 
the  directions  of  the  said  act;"  but  it  cannot  be  so 
qualified  by  an  expression  which  would  require  the 
parties  to  whom  the  writ  is  directed  to  look  into  an 
act  of  parliament.  It  is  contended  that  the  requisition 
of  the  writ  may  be  partly  good  and  partly  bad,  and  that 
the  valid  part  may  be  enforced :  and  it  is  true  that,  in 
Rex  V.  The  Justices  of  Leicester  («),  on  a  motion  being 
made  for  a  mandamus,  requiring  more  than  the  Court 
thought  fit  to  be  demanded,  a  rule  was  granted  in  less 
comprehensive  terms,  adopting  that  part  of  the  motion 
which  the  Court  thought  good.  But  here  the  thing 
which  we  are  required  to  enforce  is  irregular.  The 
Court  said  there,  that  they  would  mould  the  rule  so  as 
to  meet  the  justice  of  the  case.  But  here  it  is  not  a  rule, 
but  the  writ  itself,  that  is  before  us.  We  must  enforce 
it  in  the  terms  in  which  it  has  issued,  or  not  at  all. 


LiTTLEDALE  J.  The  act  1  &  2  W.  4.  c,  60.  requires 
the  auditors  to  meet  at  the  board-room  of  the  vestry. 
It  is  argued  that  this  is  merely  directory :  and  in  many 
cases  enactments  of  this  kind  are  so.  But  the  vestry 
is  the  place  where  meetings  of  this  kind  ought  to 


(a)  AB.  ^.  C.89I. 


be 
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be  held  by  law.    The  board-room  is  merely  a  conve-  1835. 
iiient  substitution  for  the  vestry  of  the  church,  which 

The  King 

is  the  regular  place  for  parish  meetings.     Then  the  against 

,  .1  1    T    1  J     The  Church 

mandamus  requires  the  trustees  and  clerks  to  attend  Trustees  of 
and  produce  the  accounts,  at  such  time  and  place,  or  at  Pancra& 
such  times  and  places,  as  a  majority  of  the  auditors  may 
appoint,  and  then  and  there  give  such  information  as  to 
to  the  particulars  of  such  accounts,  as  the  said  trustees 
and  clerks  may  be  enabled  to  give  according  to  the 
directions  of  the  said  act.  It  is  contended  that  the 
concluding  words  of  this  clause  over-ride  the  whole, 
and,  therefore,  that  nothing  is  required  which  is  incon- 
sistent with  the  act ;  but  if  the  act  limits  the  meetings 
to  a  particular  place,  the  mandamus  should  do  so  too. 
It  is  said  that  the  writ  may  be  good  in  part  and  bad  in 
part ;  but  the  requisition  is  to  produce  the  accounts  at 
such  time  and  place  or  times  and  places  as  a  majority 
of  the  auditors  may  appoint :  and  the  whole  depends 
upon  that. 

Patteson  J.  The  objection  may  seem  at  first  sight 
a  small  one  to  prevail  in  such  a  case  as  this,  but  I  am 
afraid  of  the  principle  which  it  is  sought  to  introduce. 
If  one  thing  only  is  directed  by  the  mandamus,  and  that 
is  against  the  act  of  parliament,  it  would  be  a  dangerous 
precedent  to  grant  a  peremptory  mandamus  in  the 
manner  suggested.  We  should  be  remoulding  the 
writ.  We  may  mould  the  rule  for  a  mandamus,  but 
not  the  writ  itself. 

Williams  J.   I  am  of  the  same  opinion.    No  part 
of  the  writ  is  severable  from  the  rest. 

Mandamus  quashed. 
The 


CASES  IN  TRINITY  TERM 


1835.  The  Attorney- General  then  said  that,  although  the 

■      writj  as  he  admitted,  could  not  be  moulded,  the  Court 

The  King 

against       might  now  ffrant  another  mandamus,  to  be  framed  con- 

The  Church     ^         ,  , 

Trustees  of    formably  to  the  act. 
St.  Pancras. 

Lord  Denman  C.  J.    For  that  there  must  be  a  rule 
to  shew  cause. 


Saturday,  The  KiNG  agaiust  The  Ouze  Bank 

June  6th,  .  . 

Commissioners. 


^reS that  a  A.  ^^^^^^^S  issued  in  Trinity  term,  1834,  di- 
sum  of  money  rected  to  The  Commissioners  of  The  Ouze  Banks, 

should  be  paid 

to  certain  com-  appointed  and  acting  under  stat.  1  &  2      4.  c.  Ixxiii. 

who  were  (Local  and  Personal,  Public),  intituled,  "  An  act  to  alter, 

execute  all"  amend,  and  enlarge  the  powers  of  the  several  acts  now  in 

as*s/^M<°rf/^w^  forcc  relating  to  the  new  river  or  cut  from  Eau  BriiiJc  to 

time  to  time  he  xiu^'s  Lynn  in  the  county  of  Norfolk,  called  The  Eau 

deemed  neces-  o       ^  ^  ./  ' 

sart/,  proper,  or  Brink  Cut  s  and  to  raise  further  funds  for  carrying  the 

expedient  for  ^  o 

putting  certain  said  acts  iuto  cxecution."  The  mandamus,  in  substance, 

banks  and 

bridges  in  a  Set  forth  that  it  was  by  the  said  act  [a)  recited  that, 

state^of  stability  by  reasou  of  the  defective  state  of  the  banks  and 

and  forTon-'  bridges  of  the  river  Ouze,  in  parts  described  in  the  act, 

foreland^  Ind  some  injury  had  been  occasioned  to  them  by  the  in- 

slopes  of  the 

banks,  as  far  as  practicable,  upon  one  uniform  system. 

By  mandamus,  reciting  this  clause,  and  that  the  money  had  been  paid  to  the  commis- 
sioners, they  were  ordered  to  proceed  to  put  the  banks  forthwith  in  a  permanent  state  of 
stability  and  security,  and  to  construct  the  forelands  and  slopes  of  the  banks,  as  far  as 
practicable,  upon  one  uniform  system. 

Return,  that  the  commissioners  had  from  time  to  time,  at  all  times  from  the  passing  of 
the  act  hitherto,  proceeded  to  execute  all  such  works  "  as  should  be,  or  were,  from  time  to 
time  deemed  necessary,  proper,  or  expedient  for  putting  the  banks  in  a  permanent  state  of 
stability  and  security,  and  for  constructing  the  forelands  and  slopes  of  the  banks,  as  far  as 
practicable,  upon  one  Uniform  system." 

Held  an  insufficient  return,  and  a  peremptory  mandamus  awarded. 

(a)  Sect.  1. 

creased, 
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creased  velocity  of  the  current  in  consequence  of  the  1835. 
improvement  of  the  outfall  of  the  river  into  the  harbour 

^  .      .  The  King 

of  King's  Lynriy  for  which  it  was  just  that  compensation  against 
should  be  made  from  the  funds  of  the  commissioners  of    Ouze  Bank 
drainage  acting  under  the  authority  of  certain  acts  of 
parliament  in  the  said  act  recited,  and  that  {a\  in  order 
to  put  an  end  to  the  disputes  and  differences  between 
the  commissioners  of  drainage,  acting  under  the  autho- 
rity of  certain  acts  of  parliament  therein  recited,  and 
the  owners  of  or  persons  liable  to  the  maintenance  of 
the  banks  of  the  said  river  Ouze^  touching  the  injury  of 
the  said  banks,  it  had  been  agreed  that  the  commission- 
ers of  drainage  should  raise  and  pay  a  sum  of  money 
(the  amount  to  be  fixed  as  in  the  act  directed)  as  a  final 
compensation  for  the  damage  occasioned  or  to  be  occa- 
sioned to  certain  parts  of  the  banks  of  the  Ouze  described 
in  the  act,  by  the  altered  course  of  the  Ouze^  or  the 
execution  of  any  works  of  the  commissioners  of  drainage; 
and  that  12,000^.  had  been  fixed  as  the  amount  to  be 
paid  for  past  injuries  to  the  banks,  and  46,000/.  to  be 
laid  out  in  putting  the  banks  into  one  uniform  system 
of  repair.    The  mandamus  then  went  on  to  state  that 
the  act  directed  the  payment  of  the  46,000/.  at  certain 
specified  times  to  the  treasurer  of  certain  persons, 
who  by  the  act  (b)  were  appointed  commissioners  to 
carry  the  act  into  execution  so  far  as  related  to  the 
repair  and  management  of  the  said  Ouze  banks  and 
bridges,  to  be  designated   "  The  Ouze  Bank  Com- 
missioners;" and  that  it  was  by  the  said  act  further 
enacted  (c),  "  that  the  said  Ouze  bank  commissioners 
shall,  and  they  are  thereby  authorised  and  required, 


(a)  Sect.  39. 


(6)  Sect.  40. 


(c)  Sect.  44. 

from 
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Commissioners. 


1835.       from  time  to  time  to  make,  do,  construct,  and  execute 

all  such  works,  acts,  matters,  and  things,  as  shall  from 
The  KiKG        ^  ^  °  ' 

against       tme  to  time  he  deemed  necessary,  proper,  or  expedieiit 

The 

OuzE  Bank  for  putting  the  banks  and  bridges  of  the  said  river  Ouze 
between  "  &c.  "  in  a  permanent  state  of  stability  and 
security,  and  for  constructing  the  forelands  and  slopes 
of  the  said  banks,  as  far  as  practicable,  upon  one  uniform 

system,"  "  and  to  set  back  the  said 

banks  where  the  force  of  the  current  or  other  circum- 
stances may  require  "  and  the  water- 
ways of  the  said  several  bridges  shall  be  extended  on 
each  side  of  the  said  river  to  such  a  width  as  shall  be 
correspondent  with  the  width  of  the  said  river,  and  the 
general  line  of  the  banks  thereof  above  and  below  the 
said  bridges  respectively."  The  mandamus  then  stated 
that  the  46,000/.  had  been  paid  to  the  Ouze  bank  com- 
missioners, and  that  the  commissioners  of  drainage  and 
certain  owners  of  land  drained  by  the  Ouze  had  applied 
to  them  to  proceed  to  put  the  banks  of  the  said  river 
Ouze,  Sec.  (following  the  directions  above) ;  but  the 
commissioners  of  the  Ouze  bank  refused  and  neglected, 
&c.,  to  the  great  damage,  &c.  The  mandamus  then  com- 
manded the  Ow2r^  bank  commissioners  "  that  immediately 
after  the  receipt  of  this  writ  you  do  proceed  to  put  the 
banks  of  the  river  Ouze  between  "  &c.  "  in  a  permanent 
state  of  stability  and  security ;  and  that  you  do  construct 
the  forelands  and  slopes  of  the  said  banks,  as  far  as 
practicable,  upon  one  uniform  system,  and  do  set  back 
the  said  banks  where  the  same  shall  be  necessary,  and 
do  extend  the  waterways  of  the  bridges  over  the  said 
river  between  "  &c.  "  in  a  width  corresponding  with 
the  width  of  the  said  river  and  the  general  line  of  the 
banks,  above  and  below  the  said  bridges  respectively,  or 

that 
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that  you  shew  us  cause  to  the  contrary  thereof,"  &c.  1835. 
Return :  that,  as  to  all  the  works,  acts,  matters,  and       "  ~ 

Ine  Kino 

things,  by  the  said  writ  commanded  to  be  done,  except  against 

The 

as  to  extending  the  waterways  of  the  bridges  over  the    Ouze  Bank 
„       ,  »  .  1  ,  -,.  Commissioners. 

said  river  Ouze  between,  &c.,  to  a  width  corresponding 
with  the  width  of  the  said  river  and  the  general  line 
of  the  banks  thereof  above  and  below  the  said  bridges 
respectively  (part  of  the  said  works,  acts,  matters,  and 
things),  we  the  said  Ouze  bank  commissioners  have, 
from  time  to  time,  at  all  times  from  the  passing  of  the 
said  act  in  the  said  writ  first  mentioned,  to  the  time  of 
issuing  the  said  writ,  and  thence  from  time  to  time,  at 
all  times  hitherto,  proceeded  to  make,  do,  construct,  and 
execute,  all  such  works,  acts,  matters,  and  things  respec- 
tively, as  should  be  or  were  from  time  to  time  deemed 
necessary,  proper,  or  expedient  for  putting  the  banks 
of  the  said  river  Oitze  between  &c.  in  a  permanent 
state  of  stability  and  security,  and  for  constructing  the 
forelands  and  slopes  of  the  said  banks,  as  far  as  practi- 
cable, upon  one  uniform  system ;  and  as  to  so  much  of 
the  said  writ  as  commands  the  said  Ouze  bank  commis- 
sioners to  extend  the  waterways,  &c.  (this  part  of  the 
return  is  immaterial.  A  concilium  having  been  ob- 
tained, and  the  case  inserted  in  the  crown  paper. 

Sir  W,  W,  Follett  was  now  heard  against  the  return. 
The  first  part  of  the  return  is  insufficient.  It  is  not 
enough  to  say,  that  the  commissioners  have  done  what 
has  been  deemed  necessary.  Deemed  necessary  by 
whom  ?  The  mandamus  is  to  try  whether  their  dis- 
cretion has  been  honestly  used.  The  return  should 
state  what  has  been  done ;  and  should  also  expressly 

allege 
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1835.  allege  that  no  more  was  necessary.    Then  a  traverse 

The  King  "^ig^t  be  taken,  which  now  is  impossible.    [He  then 

^T'he**  ai*gued  against  the  other  part  of  the  return,  as  to  the 

OuzE  Bank  extension  of  the  waterways,  &c.  upon  the  construction 

Commissioners. 

of  the  local  act.] 


Sir  John  Campbell,  Attorney- General,  contra.  The 
first  part  of  the  return  follows  the  words  of  the  act  of 
parliament.  The  act  vests  a  discretion  in  the  commis- 
sioners ;  the  return  substantially  alleges  that  they  have 
exercised  that  discretion.  If  the  mandamus,  in  fact,  goes 
beyond  the  act,  it  is  bad  pro  tan  to ;  if  not,  then  the 
return,  which  follows  the  act,  must  be  good.  The  words 
"  should  be "  are  perhaps  not  intelligible ;  but,  if  so, 
they  may  be  rejected.  Or  the  word  "  or  "  may  be  con- 
strued copulatively,  instead  of  disjunctively ;  and  then 
the  return  means  that  all  has  been  done  which  has  been 
and  will  be  deemed  necessary.  The  return  might  be 
traversed  by  denying  that  all  which  is  necessary  has 
been  done.  [The  argument  as  to  the  other  part  of  the 
return  is  omitted.] 

Biggs  Andrews  (in  the  absence  of  Sir  W.  W.  Follett), 
in  reply.  The  argument,  that  the  return  need  only 
follow  the  act,  for  that  the  mandamus  ought  not  to  go 
further,  is,  if  of  any  force,  an  objection  to  the  issuing  of 
this  mandamus ;  and  that  cannot  now  be  made.  But, 
besides,  the  return  should  at  least  go  so  far  as  to  state 
whether,  in  fact,  any,  and  what  money  has  been  ex- 
pended upon  the  works.  This  Court  should  have  the 
means  of  ascertaining  whether  the  act  has  been  com- 
plied with,  which  the  return  does  not  furnish. 

Lord 
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Lord  Denman  C.  J.  This  mandamus  does  not  follow  1335. 
the  precise  terms  of  the  act.  (His  Lordship  then  read  , '  ~~ 
the  command  in  the  writ.)  I  do  not  think  it  was  re-  against 
quisite  that  the  writ  should  use  the  words  "  such  as  shall  Ouze  Bank 
be  deemed  necessary.'^  The  parties  bringing  the  case 
before  the  Court  had  a  right  to  assume  that  the  things 
commanded  to  be  done  were  necessary.  If  the  return 
had  stated  that  the  commissioners  thought  such  and 
such  things  necessary,  and  that  they  had  done  them, 
that  would  have  been  a  sufficient  answer.  It  might 
have  been  more  satisfactory  if  they  had  shewn  what  they 
had  done,  and  what  they  had  spent :  but  I  am  disposed 
to  think  that  it  would  have  been  enough  if  they  had  said 
that  they  had  exercised  their  judgment,  and  done  all  they 
deemed  necessary.  But  they  have  used  unintelh'gible 
language,  making  an  assertion  in  the  alternative.  No 
meaning  can  be  oiven  to  the  words  "  as  should  be  or 
were  from  time  to  time  deemed  necessary."  A  party  is 
not  to  return  a  nonsensical  answer  to  the  King's  writ  of 
mandamus,  and  leave  the  Court  to  interpret  it.  (His 
Lordship  then  stated  that,  upon  the  construction  of 
the  act,  he  considered  the  other  part  of  the  return  bad.) 
The  return  seems  to  me  bad  in  all  its  parts,  and  a 
peremptory  mandamus  must  go. 

LiTTLEDALE  J.  As  to  the  first  part  of  the  return,  it 
was  open  to  the  commissioners  to  return  in  two  ways. 
First,  they  might  have  returned  in  so  many  words  that 
they  had  done  such  works  as  were  necessary,  and  that 
the  banks  were  put  into  a  state  of  permanent  stability. 
This  they  have  not  returned ;  and  perhaps,  in  the  time 
which  has  elapsed,  they  have  had  no  opportunity  of  doing 
such  works.    Secondly,  they  might  have  said,  "  We 

Vol.  III.  O  o  have 
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1835.       have  from  time  to  time  executed  divers  matters  and 
The  King  for  the  purpose  of  putting  the  banks  into  perfect 

against       security,  and  are  proceeding  so  to  do."    This  they  do 

The 

OuzE  Bank    not  return.    But  they  only  return  that  they  have  done 

Commissioners.  i     i  •  i      i  i  i  r 

all  such  thmgs  "as  should  be,  or  were,  irom  time  to 
time  deemed  necessary,"  in  the  words  of  the  act,  without 
saying  that  they  have  done  any  thing.  It  seems  to  me 
that  this  is  not  sufficient.  As  to  the  disjunctive  alle- 
gation (though  I  do  not  say  that  "  or  "  may  not  some- 
times be  copulative),  it  seems  to  me  that  it  is  bad  here. 


Patteson  J.  I  am  of  the  same  opinion.  Possibly 
it  might  have  been  enough  if  the  commissioners  had 
returned  that  they  had  from  time  to  time  done  all 
things  necessary  for  putting  the  banks  in  a  permanent 
state  of  repair;  but  I,  for  one,  should  have  thought 
that  not  sufficient.  The  commissioners  are  appointed, 
and  are  intrusted  with  money,  for  a  particular  purpose; 
and  I  think  they  should  shew  that  they  have  expended 
a  part  of  the  money  in  the  works,  and  are  proceeding 
with  them.  The  Court  does  not,  by  the  word  forth- 
with," mean  to  command  them  to  do  every  thing  in- 
stantly; but  to  set  about  the  works  directly,  and  do 
what  they  can.  If  they  had  done  all  they  could,  they 
should  have  said  so :  but  this  they  do  not  say. 

Williams  J.  I  am  entirely  of  the  same  opinion. 
What  does  the  return  mean?  How  much,  or  how 
little,  has  been  done?  To  whose  satisfaction?  The 
allegation  here  made  might  have  been  satisfied  if  no- 
thing had  been  done. 

Peremptory  mandamus  awarded. 
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Fletcher  against  Lew.  j^'^IS 


A RULE  nisi  was  obtained  in  this  case,  for  a  stay  of  Since  the  rule 
M    1       1  .  1      ,1     .  •       nil- 2  W.  4. 

proceedings  until  the  plamtin  should  give  security  i.  98.,  a  de- 

for  costs.    The  plaintiff  was  resident  abroad,  and  had,  before"is^T' 
on  the  10th  of  April  last,  given  a  notice  of  action,  in     "tay  ^oc^ed- 

which  he  was  described  as  of  Nieiiport  in  Behium,  He  ".^s^  ^^^^  s^^^- 

°  rity  tor  costs 

afterwards,  Maij  1 2th,    served  the  defendant  with  a      given,  on 

account  of  the 

copy  of  a  writ  of  summons  in  an  action  of  trespass,  to  plaintiff's  re- 

sidence  abroad, 

which  an  appearance  was  entered  on  the  13th.    The  though  he  has 
plaintiff  delivered   a  declaration  and  rule  to  plead,  knowiedge^of 
May  23d,  and  a  plea  of  not   guilty  was  delivered  *^^Hdd"so 
May  27th.    The  defendant  made  the  present  appli-  ^^^^^  v^^^rvtiff 

^  111        gave  notice  oi 

cation  on  the  30th,  no  copy  of  an  issue  having  vet  been  action,  descrili- 

^•^  ^  ^  ing  himself  as 

served.  resident  abroad, 

Aipril  10th, 
served  process 

-1-17  i         1  rr«i  !•      •        •  12th, 

Flatt  now  shewed  cause.      I  he  application  is  too  declared  ii/ar/ 

late,  after  plea  pleaded.     The  defendant  knew,  even  cdved^plea^" 
before  the  action  was  brought,  where  the  plaintiff  re-      moti^A  was 

sided.     A  motion  like  the  present  must  be  made  as  ^^^^^ 
early  as  possible  after  the  defendant  knows  that  the     Where  no 

application  has 

plaintiff  is  resident  abroad.    In  Duncan  v.  Stint  {a)  it  been  made  to 
was  held  to  be  too  late,  where  the  plaintiff,  having  that  security  before 
knowledge,  had  pleaded.  Court,^in^^ 

granting  such 
rule,  will  oblige 
the  defendant  to 
pay  the  costs  of 


Sir  John  Campbell,  Attorney-General,  contra.  The 
new  rule  of  court,  HiL  2  W,  4.  I.  98.  (5),  fixes  the  prac-  "^o^ion 
tice  now,  that  "  an  application  to  compel  the  plaintiff  to 

(«)  5  B.  Sj;  Aid.  702.  (6)  3  B.  ^  Ad.  389. 

O  o  2  give 
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1835.  give  security  for  costs  must  in  ordinary  cases  be  made 

~"  before  issue  joined."    If  so  made,  it  is  not  too  late.  In 

Fletcher 

against  Try  V.  WUU  («)  a  rule  like  this  was  made  absolute, 


Le 


w. 


though  the  defendant  had  taken  a  fresh  step  in  the 
cause  (obtaining  time  to  plead),  after  he  knew  that  the 
plaintiff  was  absent  from  the  country. 

Ter  Curiam  [h).  We  agree  in  the  opinion  there 
given.    The  rule  must  be  absolute. 

Plait  then  submitted  that  the  plaintiff  was  entitled  to 
the  costs  of  this  motion,  no  demand  of  security  having 
been  made  upon  him  or  his  attorney  before  moving ; 
and  he  cited  Bailie  v.  De  Bernales  {c).  \_Littledale  J. 
The  rule  is  so.] 

Rule  absolute  on  payment  of  costs. 

(a)  3  DowL  P.  C.  6. 

(6)  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  WilUams  Js. 
(c)  1  B.  ^  Aid.  331. 


Monday, 
June  8  th. 


In  the  Matter  of 


Overseer  of 


The  small-pox 
having  broken 
out  in  a  parish, 
an  overseer 
became  party 
to  an  agree- 
ment with  a 
medical  man 
that  the  latter 
should  vac- 
<;inate  the^ 
paupers.  The 

overseer  subsequently  refused  to  carry  the  agreement  into  effect ;  after  which  all  the 
paupers  caught  the  disease,  and  one  of  them  died  of  it. 

The  Court  refused  to  grant  a  criminal  information  against  the  overseer. 

It  is  no  part  of  the  duty  imposed  on  overseers  by  law,  to  cause  paupers  to  be  vaccinated. 

the 


gIR  JOHN  CAMPBELL,  Attorney-General,  moved 
for  a  rule  to  shew  cause  why  a  criminal  information 
should  not  issue  against  the  overseer  of  a  parish.  It 
was  stated  on  affidavit  that,  the  small-pox  having  broken 
out  in  the  parish,  an  agreement,  to  which  the  overseer 
was  a  party,  had  been  made  with  a  medical  man,  that 
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In  the  Matter  of 


Overseer  of 


the  paupers  should  be  vaccinated  at  Is.  6d.  per  head.  1835. 
The  overseer  afterwards  refused  to  allow  this  agreement 
to  be  carried  into  effect;  every  pauper  in  the  parish 
caught  the  small-pox ;  and  one  of  them  died.  It  did  not 
appear  that  any  of  the  paupers  had  applied  to  be  vac- 
cinated, or  had  signified  their  consent  to  the  operation. 
The  Attorney-General  referred  to  Matthem^s  Digest  of 
Criminal  Law,  tit.  Office,  p.  336. 

Lord  Denman  C.  J.  Perhaps,  if  the  agreement  had 
been  carried  into  effect,  these  unfortunate  occurrences 
would  not  have  taken  place ;  and  we  may  regret  that 
the  overseer  has  not  exercised  his  discretion  otherwise. 
But,  before  we  grant  a  rule  for  a  criminal  information 
against  a  public  officer  for  a  neglect  of  duty,  we  must 
see  that  it  is  a  duty  which  the  law  casts  on  him.  I 
know  of  no  law  which  prescribes  that  precautionary 
measures  of  this  particular  nature  shall  be  taken  by  the 
overseer;  nor,  if  he  would  take  them,  are  the  poor  bound 
to  submit  to  them.  If  the  existence  of  the  legal  duty 
had  been  shewn,  the  facts  on  these  affidavits  would  shew 
gross  negligence ;  but  I  do  not  see  the  legal  duty. 

LiTTLEDALE  J.  This  duty  is  not  among  those  pre- 
scribed to  overseers  by  acts  of  parliament;  and  I  cannot 
see  how  it  results  from  those  which  are  prescribed.  The 
paupers,  or  the  parents  of  the  paupers,  might  object  to 
such  a  step  being  taken. 

Patteson  and  Williams  Js.  concurred. 

Rule  refused. 


O  o  3 
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Blewett  against  Tregonning. 


1.  To  an  action  '^'RESPASS.    The  first  count  was  for  breaking  and 

of  trespass  for      X  ^  ^ 

taking  away  entering  a  close  of  the  plaintiff,  in  the  parish  of 

sand  from  the  i   i     •     ^  t  i 

plaintiff's  close,  Ferranzobulo  in  Cornwall,  treading  down  the  grass  with 

thatThe  dote^'  ^^^t,  and  trampling  the  grass,  &c.  with  cattle,  &c.,  and 

tL^thrsea?hor"el  Crushing  other  the  grass,  &c.,  and  subverting  the  soil, 

thaf the^and  ^^^^  carts,  &c.  (with  Other-  trespasses  not  necessary 

had/rowi  time  to  be  mentioned,  as  they  were  not  iustified  by  the  special 

to  time,  before  .     .  .  J  V 

the  times  &c.,    pleas) ;  and  digging  up  and  getting  sand,  &c.  from  and 

drifted  and 

been  carried  by  out  of  the  Said  close,  and  Carrying  away  and  converting 
the  sea-shore  the  Said  sand.  The  second  count  omitted  some  of  the 
close/^nd^been  trespasses  mentioned  in  the  first.  The  third  count  was 
ihaufthTpa-'       taking  away  and  converting  the  sand,  &c. 

rish  of  E. 

there  was  a  custom  for  all  the  inhabitants  for  the  time  being,  occupying  lands  in  E.,  to 
enter  the  close  at  seasonable  times,  and  take  therefrom  reasonable  quantities  of  all  such 
sand  as  had  so  drifted,  &c.,  for  the  purpose  of  manuring  the  lands  in  their  occupation  in 
the  said  county;  and  the  defendant  justified,  as  an  inhabitant  and  occupier,  &c.  :  Held, 
9,  bad  plea;  first,  because  the  allegation  of  a  custom  was  too  vague;  secondly,  because 
the  supposed  custom  was  at  all  events  void,  inasmuch  as  the  sand,  when  drifted  upon  a 
close,  became  part  of  it,  and  the  claim  therefore  was  to  take  a  profit  in  alieno  solo. 

2.  Issue  being  joined  on  a  plea  of  prescription,  pleaded  to  a  declaration  for  trespass  in 
G.i  if  the  plaintiff's  witness  be  asked,  in  cross-examination,  questions  respecting  the  user 
in  other  places  than  G.,  and  prove  such  user,  the  plaintiff  in  re-examination  may  shew  an 
interruption  of  the  user  in  such  other  places. 

3.  If  such  witness,  on  cross-examination,  voluntarily  depose  to  such  user,  in  answer  to 
^  question  not  relating  to  it,  the  plaintiff  may  still  re-examine  as  above,  unless  the  de- 
fendant apply  to  have  such  voluntary  answer  struck  out  of  the  Judge's  notes. 

4.  Qusere,  whether  there  can  exist  contemporaneously,  in  respect  to  the  same  land,  a 
prescription  and  a  custom,  entitling  to  the  same  easement,  &c.  ? 

5.  Evidence  which  shews  such  a  custom  is  not  evidence  of  such  a  prescription,  and  vice 
versa. 

6.  In  trespass  quare  clausum  fregit,  defendant  justified  in  several  pleas  alleging  non- 
existing  grants,  by  A,,  B.,  and  C.  respectively,  being  seised  in  fee  of  the  locus  in  quo,  of 
profits  a  prendre  therein,  to  several  parties  respectively  seised  in  fee  of  other  land,  occupiers, 
&c.,  in  respect  thereof.  The  replication  traversed  the  several  grants,  but  not  the  estate  of 
any  grantor  or  grantee.  The  only  evidence  was  of  immemorial  user  by  occupiers  of  the 
lands  last  mentioned  :  Held,  that  this  did  not  support  any  of  the  pleas. 

7.  So  if  the  pleas  be  of  grants  by  persons  seised  in  fee,  to  all  the  inhabitants  of  a  parish, 
or  county,  and  the  grants  only  be  traversed,  and  there  be  evidence  only  of  immemorial 
user  by  the  inhabitants. 

8.  On  a  plea  that  A.  seised  in  fee  granted  a  profit  a  prendre  in  his  close  to  B.,  in  respect 
©f  land  of  which  B.  was  seised  in  fee,  if  issue  be  joined  only  on  the  grant :  Queere,  whether 
the  planntiff  be  estopped  from  disputing  the  seisin     A,  and  B.  ? 

First 
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First  plea.  Not  guilty.  Similiter.  1835. 
Second  plea :  As  to  the  trespasses  mentioned  in  the 

Blewett 

first  count  and  set  out  in  the  preceding  page.    That  against 
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George  Simmons,  before  and  at  the  times  when  &c.,  was 
seised  in  his  demesne,  as  of  fee,  of  and  m  a  certain  mes- 
suage, and  divers,  to  wit,  1 24<  acres  of  land,  with  the 
appurtenances,  in  the  parish  of  St,  Erme,  in  the  county 
aforesaid,  and  that  he,  and  all  those  whose  estate  &c., 
from  time  whereof  &c.,  by  himself  and  themselves,  his 
and  their  tenants  and  farmers,  occupiers  of  the  said  mes- 
suage, &c.,  have  dug  and  got,  and  have  been  used  and 
accustomed  to  dig  &c.,  and  of  right  ought  &c.,  and  still 
of  right  ought  &c.,  reasonable  quantities  of  sand  from 
and  out  of  the  said  close  in  which  &c.,  and  to  take 
and  carry  away  the  same  from  thence  to  the  said  mes- 
suage and  land  with  the  appurtenances,  to  be  used  and 
consumed  on  the  said  last-mentioned  land,  for  the  pur- 
pose of  manuring  the  same,  every  year,  at  all  seasonable 
times  of  the  year,  at  his  and  their  free  will  and  pleasure, 
as  to  the  said  messuage  and  land,  with  the  appur- 
tenances, belonging  and  appertaining;  and  that  the  said 
G.  S.,  being  so  seised  of  &c.,  before  the  said  times 
when  &c.,  to  wit,  September  29thf  a.  d.  1804,  demised 
the  same  to  the  defendant,  habendum  as  tenant  from 
year  to  year ;  by  virtue  of  which  demise  the  defendant, 
before  the  said  times  when  &c.,  to  wit,  &c.,  entered 
into  and  upon  the  said  messuage  and  land  with  the 
appurtenances,  and  became  and  was  at  the  said  times 
when  &c.,  possessed  thereof^  and  hath  continued  so 
possessed  from  thence  hitherto;  wherefore  the  de- 
fendant on  the  said  several  days  and  times  when  &c., 
having  occasion  for  such  reasonable  quantities  of  sand 
for  the  purpose  of  manuring  the  said  land,  and  the 
O  o  4  same 
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1835.       same  then  and  there  requiring  such  manuring,  at  the 
said  times  when  &c.,  the  same  beinrr  seasonable  times 
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against       of  the  year  in  that  behalf,  entered  into  the  said  close 
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in  which  &c.,  m  order  to  dig  and  get  such  reasonable 
quantities  of  sand  as  aforesaid,  and  to  take  and  carry 
away  the  same  from  thence  for  the  purpose  of  manuring 
the  said  land ;  and  the  defendant  on  those  occasions, 
&c.  (justifying  the  trespasses  mentioned  in  the  intro- 
ductory part  of  the  plea).  Replication,  that  the  said 
George  Simmons^  and  all  those  &c.  from  the  time 
whereof  &c.,  by  himself,  &c.,  have  not  dug  and  got, 
and  have  not  been  used  &c.,  as  to  the  said  messuage 
and  land,  with  the  appurtenances,  belonging  and  ap- 
pertaining, in  manner  and  form,  &c.  Similiter. 

The  third  and  fourth  pleas  were  framed  upon  stat. 
2  &  3  ^.4.  c.  71.  sect.  1.;  and  justified,  as  to  trespasses 
since  November  2d,  1832,  under  an  uninterrupted  en- 
joyment (for  sixty  and  thirty  years  respectively)  in  the 
defendant  as  occupier,  and  in  the  previous  occupiers  of 
a  certain  messuage  &c.,  of  the  right  to  dig  &c. ;  and 
issues  were  joined  on  the  occupation. 

Fifth  plea,  as  to  the  trespasses  pleaded  to  in  the  se- 
cond plea.  That  the  said  George  Simmons,  before  and  at 
the  said  times  when  &c.,  was  seised  in  his  demesne  as 
of  fee  of  and  in  a  certain  other  messuage  and  divers,  to 
wit,  124?  acres  of  other  land,  with  the  appurtenances, 
situate  in  the  parish  of  SL  Erme  aforesaid,  and  that  long 
before  any  of  the  said  times  when  &c.  and  also  before 
the  passing  of  stat.  13  Eliz.  (c,  10.),  to  wit,  on  the  10th 
of  ^jpril  1570,  by  a  certain  deed  made  between  the  dean 
and  chapter  of  the  cathedral  church  of  Exeter,  the  then 
owners  of  the  said  close  in  which  &c.,  and  who  were 
then  seised  thereof  in  their  demesne  as  of  fee,  and  one 
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Sir  Richard  Bevill,  who  was  then  seised  in  his  demesne  1835. 
as  of  fee  of  the  last-mentioned  messuage  and  land  with 
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the  appurtenances  so  demised  by  the  said  G.  S.  to  the  against 
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defendant  as  aforesaid,  and  whose  estate  therem  the 
said  G.  S.  then  had  (allegation  that  the  deed  was  lost, 
and  profert  could  not  be  made),  the  date  whereof  was 
a  certain  day  and  year,  &c.  to  wit,  the  day  and  year 
last  above  mentioned,  the  said  dean  and  chapter  did, 
for  the  several  considerations  therein  mentioned  and 
by  them  therein  acknowledged  to  have  been  received, 
grant  to  the  said  Sir  Richard  Bevill,  and  to  his  heirs 
and  assigns,  for  liimself  and  themselves,  owners,  and 
occupiers,  and  his  and  their  tenants  and  farmers, 
occupiers  of  the  said  last-mentioned  messuage  and 
land  with  the  appurtenances,  full  licence,  liberty,  and 
privilege  of  digging  and  getting  reasonable  quantities 
of  sand  (as  in  the  second  plea,  with  demise  from 
Simmons,  entry  of  defendant,  and  possession  till  and 
after  the  times  when  &c.) ;  by  virtue  of  which  said 
grant,  and  of  the  said  demise  so  &c.,  the  defendant, 
before  and  at  the  said  times  when  &c.,  was  and  still  is 
entitled  to  such  licence,  liberty,  and  privilege,  as  last 
aforesaid ;  and  being  so  entitled,  &c.  (as  before).  Repli- 
cation, that  the  said  dean  and  chapter  did  not  grant  to 
the  said  Sir  Richard  Bevill  and  to  his  heirs,  &c.  (as  in 
the  plea),  in  manner  and  form,  &c.  Similiter. 

Sixth  plea,  as  to  the  same  trespasses.  That  George 
Simmons  was  seised  in  his  demesne  as  of  fee  of  another 
messuage  and  other  land,  &c.,  situate  in  the  parish  of 
St.  Erme  aforesaid,  and  being  so  seised  (demise  to  de- 
fendant by  Simmonsy  entry  of  defendant,  and  possession 
till  and  at  the  times  when  &c.) :  and  that  heretofore, 
and  long  before  the  said  times  when  &c.,  to  wit,  on 
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1835.  June  1st,  a.  d.  1260,  the  sovereign  lord  Henry  III., 
'  late  King  of  E7igland,  was  seised  in  his  demesne  as  of 
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against       fee.  In  right  of  his  crown  of  England,  of  and  in  the  said 
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close  in  which  &c.,  and,  being  so  seised  thereof,  the 
said  late  king  afterwards,  to  wit,  &c.  in  the  forty-fifth 
year  of  his  reign,  by  indenture,  sealed  with  his  great 
seal  of  England,  and  made  between  the  said  late  king 
and  one  John  De  Trewaters  (who  was  then  seised  in  his 
demesne,  as  of  fee,  of  and  in  the  said  last-mentioned 
messuage  and  land,  with  the  appurtenances,  so  demised 
by  the  said  George  Simmons  to  the  defendant  as  afore- 
said, and  whose  estate  therein  the  said  G.  S,  had  at 
the  time  of  the  said  last-mentioned  demise,  and  still 
has),  and  in  due  manner  inrolled  of  record  in  the 
Court  of  Chancery  of  the  said  late  king  at  Westminster, 
but  which  said  indenture,  and  the  record  of  inrolment 
thereof,  have  been  since  lost  and  destroyed  by  accident, 
and,  therefore,  cannot  be  brought  into  the  said  Court 
here,  and  the  dates  whereof  are  a  certain  day  &c.,  to  wit 
the  day  and  year  last  mentioned,  the  said  late  king  did 
grant  to  the  said  John  De  Treisoaters,  and  to  his  heirs 
and  assigns,  for  himself  and  themselves,  owners  and  oc- 
cupiers, and  his  ^nd  their  tenants  and  farmers,  occupiers 
of  the  said  last-mentioned  messuage  and  land  with  the 
appurtenances,  the  liberty  and  privilege  of  digging  and 
getting  reasonable  quantities  of  sand  (as  in  the  pre- 
ceding plea);  by  virtue  of  which  said  last-mentioned 
grant,  and  of  the  said  demise  so  &c.,  the  defendant  before 
and  at  the  said  times  when  &c.  was  and  still  is  entitled 
to  such  liberty  and  privilege  as  last  aforesaid  ;  and  being 
so  entitled  (as  before,  mutatis  mutandis).  Replication : 
That  the  late  sovereign  lord  Henry  III.  late  King  of 
Engla7id,  by  his  certain  indenture,  &c.,  did  not  grant  to 
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the  said  JoJm  De  Tremters  and  the  heirs  &c.,  in  1835. 
manner  and  form  &c.  Similiter. 
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Seventh  plea,  as  to  the  same  trespasses.    That  the  against 
defendant,  before  and  at  the  said  times  when  &c.,  was, 
and  from  thence  hitherto  hath  been,  and  still  is,  a  liege 
subject  of  the  Crown  of  England  and  an  inhabitant  of 
the  county  of  Cornwall  aforesaid,  and  an  occupier  of  a 
certain  other  messuage  and  divers,  to  wit,  124  acres  of 
other  land,  with  the  appurtenances,  situate  and  being  in 
the  same  county ;  and  that  heretofore,  and  long  before 
the  said  times  when  &c.,  to  wit,  June  1st,  a.  d.  1260, 
the  said  late  sovereign  lord  King  Henry  III.  was  seised 
in  his  demesne  as  of  fee,  in  right  of  his  crown  of 
England,  of  and  in  divers  closes  in  the  said  parish  in 
the  said  declaration  mentioned,  and,  among  others,  of 
and  in  the  said  close  in  which  &c.,  and  being  so  seised 
thereof,  the  said  late  king  afterwards,  to  wit  on  the  day 
and  year  last  aforesaid,  and  in  the  said  forty-fifth  year 
of  his  reign,  by  his  certain  letters  patent,  sealed  &c. 
(as  before,  with  loss,  and  excuse  of  profert),  and  the 
dates  whereof  are  a  certain  day  &c.,  to  wit  the  day  and 
year  last  aforesaid,  did,  for  the  considerations  therein 
mentioned,   after   reciting,  among  other   things,  the 
great  and  continual  increase  of  the  drift  sand  from 
the  sea  shore  in,  upon,  and  over  the  said  several  closes 
of  and  in  which  he  was  so  seised,  and  the  great  de- 
triment and  inconvenience  resulting  therefrom,  as  also 
the  utility  and  profit  to  be  derived  from  the  use  of 
the  same  for  the  better  cultivation  and  manurance  of 
other  lands  in  the  said  county,  grant  to  every  person 
inhabiting  in  the  said  county,  a  liege  subject  of  the 
Crown  of  England,  who  then  was  or  thereafter  should 
become  and  be  tenant,  inhabitant,  and  occupier  of 
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1835.       any  messuage  and  land  with  the  appurtenances  within 
the  said  coLintVj  the  liberty  and  privilege,  at  all  season- 
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against       able  times,  of  digging  and  getting  reasonable  quantities 
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or  sand  from  and  out  or  the  said  close  in  which  &c., 
and  of  taking  and  carrying  away  the  same  from  thence 
for  the  purpose  of  manuring  the  lands  in  the  occupation 
of  such  liege  subject,  inhabitant  as  aforesaid,  situate  in 
the  county  aforesaid,  every  year,  at  all  seasonable  times 
of  the  year,  at  his  and  their  free  will  and  pleasure,  doing 
no  unnecessary  waste  or  damage  thereby  :  by  virtue  of 
which  said  last-mentioned  grant  he  the  defendant,  so 
being  such  liege  subject,  and  inhabitant  of  the  said 
county>  and  occupier  of  the  said  last-mentioned  messuage 
and  land  with  the  appurtenances  as  aforesaid,  before 
and  at  the  said  times  when  &c.  in  the  said  first  count 
mentioned,  was  and  still  is  entided  to  such  liberty  and 
privilege  as  last  aforesaid ;  and,  being  so  entitled,  &c. 
Replication :  That  the  said  late  King  Hemy  III.  by 
his  certain  letters  patent  sealed  &c.  did  not  grant  &c. 
in  manner  and  form  &c.  Similiter. 

Eighth  plea,  as  to  the  same  trespasses.  That  the  de- 
fendant before  and  at  the  times  when  &c.  was,  and  from 
thence  hitherto  hath  been  and  still  is,  an  inhabitant  of 
the  parish  of  St.  Erme  in  the  county  aforesaid,  and 
a  tenant  and  occupier  of  a  certain  other  messuage 
and  divers,  to  wit,  124?  acres  of  other  land  with  the 
appurtenances  situate  in  the  same  parish,  and  that 
long  before  &c.,  to  wit  on  the  said  1st  of  June  1260, 
the  said  late  sovereign  lord  Hemy  III.  (seisin  of 
Henry  III.,  as  in  the  preceeding  plea,  and  grant 
of  letters  patent  as  before,  with  loss  and  excuse  of 
profert,  the  grant  being  described  as  follows),  the 
said  late  king  did,  after  reciting,  among  othei*  things, 
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and  that  it  had  been  represented  to  him  that  great 
benefit  would  accrue  to  the  tenants  and  occupiers  of 
messuages  and  lands  within  the  parish  of  St.  Erme  in 
the  said  county,  as  well  as  great  relief  to  the  occupiers 
of  the  said  several  closes  of  and  in  which  he  was  so 
seised,  if  the  said  tenants  and  occupiers  of  messuages 
and  lands  within  the  parish  of  St.  Erme^  from  time  to 
time,  for  ever  thereafter,  should  have  his  royal  licence 
and  liberty  to  do  as  hereinafter  next  mentioned,  grant 
to  every  person  who  then  was,  or  thereafter  should 
become  and  be,  tenant,  inhabitant,  and  occupier  of  any 
messuage  and  land  with  the  appurtenances  within  the 
said  parish  of  St.  Erme  in  the  county  aforesaid,  the 
liberty  and  privilege  at  all  seasonable  times  of  digging 
and  getting  reasonable  quantities  of  sand  from  and  out 
(among  others)  of  the  said  close  in  which  &c.  in  the 
said  first  count  mentioned,  and  of  taking  and  carrying 
away  &c.  (substantially  as  in  the  preceding  plea,  but 
stating  that  the  sand  was  to  be  used  upon  the  lands  of 
the  party  in  the  said  parish)  ;  by  virtue  of  which  said 
last- mentioned  grant  the  defendant,  so  being  such  in- 
habitant of  the  said  parish  and  occupier  of  the  said 
last-mentioned  messuage  and  land  &c.  (tide  and  jus- 
tification under  the  letters  patent).  Replication  :  That 
the  said  late  King  Henry  III.  by  his  certain  other 
&c.  did  not  grant  to  any  person  who  was  &c.  in  manner 
and  form  &c.  Similiter. 

Ninth  plea,  as  to  the  same  trespasses.    That  de- 
fendant, before  and  at  the  said  times  when  &c.,  was 
and  from  thence  hitherto  hath  been  and  still  is  an  in- 
habitant 
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habitant  of  the  said  county  of  Cormsoall,  and  an  occu- 
pier of  a  certain  other  messuage  and  divers,  to  wit,  124 
acres  of  other  land,  with  the  appurtenances,  situate  and 
being  in  the  same  county ;  and  that  long  before  the  said 
times  when  &c.,  to  wit,  June  1st,  A.  d.  1240,  JRichard 
Earl  of  Cornwall,  being  seised  in  his  demesne  as  of  fee 
of  and  in  (amongst  other  things)  the  said  close  in 
which  &c.,  by  his  certain  deed  poll  (loss,  and  excuse  of 
profert),  the  date  whereof  was  a  certain  day  &c.,  to 
wit,  the  day  and  year  last  aforesaid,  did,  for  the  con- 
siderations therein  mentioned,  grant  to  every  person 
who  then  was,  or  thereafter  should  become  and  be 
tenant,  inhabitant,  and  occupier  of  any  messuage  and 
land  &c.  (as  in  the  seventh  plea,  mutatis  mutandis). 
Replication :  That  the  said  Earl  of  Cornwall  did  not  grant 
to  any  person  &c.,  in  manner  and  form  &c.  Similiter. 

Tenth  plea,  as  to  the  same  trespasses.  That  the 
said  close  in  which  &c.,  before  and  at  the  said  times 
when  &c.,  was  and  still  is  contiguous  and  next  ad- 
joining to  the  sea  shore,  to  wit,  in  the  county  aforesaid ; 
and  that  the  said  sand  in  the  first  count  mentioned 
was  and  is  sand  which  had  been  and  was  from  time  to 
time,  before  any  of  the  said  times  when  &c.,  drifted 
and  carried  by  and  through  the  force  and  violence  of 
the  wind  from  and  off  the  sea  shore  aforesaid,  unto, 
into,  and  upon  the  said  close  in  which  &c.,  and  there 
deposited  and  left.  And  that  within  the  said  parish 
of  St.  Erme,  in  the  county  aforesaid,  there  now  is,  and 
from  time  whereof  &c.  hath  been,  a  certain  ancient  and 
laudable  custom  there  used  and  approved  of,  (that  is 
to  say,)  that  all  the  inhabitants  for  the  time  being  of 
the  said  parish,  occupying  messuages  and  lands  situate 
within  the  said  parish,  have  had,  and  have  used  and 

been 
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been  accustomed  to  have,  and  of  right  ought  &c.j  1835. 

and  still  of  riaht  ought  &c.,  the  hberty  and  privilege  of  ' 

enterinfif  into  and  upon  the  said  close  in  w^hich  &c.,  against 

°  ^  Trkgonning, 

every  year  at  all  seasonable  times  of  the  year  at  his  and 
their  free  vi^ill  and  pleasure,  and  of  collecting,  getting, 
taking,  and  carrying  away  from  and  out  of  the  said 
close  in  which  &c.  reasonable  quantities  of  all  such  sand 
as  had  been  and  was  so  drifted  and  carried  unto,  into, 
and  upon  the  same,  and  there  deposited  and  left,  for  the 
purpose  of  manuring  the  lands  in  the  occupation  of  such 
inhabitants  as  last  aforesaid,  situate  in  the  county  afore- 
said, doing  no  unnecessary  damage  thereby.    And  the 
defendant  alleged  that  he,  before  and  at  the  said  times 
when  &c.,  was,  and  from  thence  hitherto  hath  been  and 
still  is,  an  inhabitant  of  the  said  parish  of  St.  Erme  in 
the  county  aforesaid,  and  an  occupier  of  a  certain  other 
messuage  and  divers,  to  wit,  124?  acres  of  other  land, 
with  the  appurtenances,  situate  and  being  in  the  same 
parish,  to  wit,  in  the  county  aforesaid,  wherefore  the 
defendant  so  being  such  inhabitant,  &c.,  and  occupier, 
&c.  as  aforesaid,  on  the  said  several  days  and  times 
when  &c.,  having  occasion  for  such  reasonable  quan- 
tities of  sand  as  last  aforesaid,  for  the  purpose  of  ma- 
nuring his  said  last-mentioned  land,  and  the  same  then 
and  there  requiring  such  manuring,  at  the  said  times 
when  &c.,  being  seasonable  times  of  the  year  in  that 
behalf,  entered  into  the  said  close  in  which  &c.,  in  order 
to  collect  and  get  such  reasonable  quantities  of  sand  as 
last  aforesaid,  and  to  take  and  carry  away  the  same  for 
the  purpose  of  manuring  his  said  last-mentioned  land ; 
and  the  defendant  on  those  occasions  (justifying  the 
trespasses  mentioned  in  the  introductory  part  of  the  plea). 

Repli- 


CASES  IN  TRINITY  TERM 


1835.  Replication  :  That  within  the  parish  o?  SL  Erme  afore- 
'  said,  in  the  county  aforesaid,  there  now  is  not,  nor  from 

ISLEWETT 

against  time  whereof  &c.  hath  been,  a  certain  ancient  and  laud- 
Taegonmng. 

able  custom,  &c.  (traversing  the  custom  as  set  out  in  the 
plea).  Similiter. 

On  the  trial  before  Williams  B.,  at  the  Cornwall 
Spring  assizes  1834,  it  appeared  that  the  plaintiff  was 
occupier,  by  an  underlease  from  a  lessee  of  the  dean 
and  chapter  of  Exeter^  of  a  farm  called  The  Gear,  of 
which  the  locus  in  quo  was  a  part.    In  the  locus  in  quo 
there  were  certain  sand  hills,  forming  part  of  a  line  of 
sand  hills  called  towans,  one  or  two  miles  long,  passing 
through  the  defendant's  farm  and  extending  into  the 
adjoining  lands.    The  property  of  the  several  owners 
there  is  called  their  Rights,  as  The  Gear  Right,  Jenkins's 
Right,  &c.    The  towans  are  covered  with  rush,  and 
form  a  rabbit  warren :  they  also  afford  some  pasture 
to  sheep  and  cattle.    Between  them  and  the  sea,  at  the 
distance  of  a  third  of  a  mile,  is  a  cliff,  under  which 
is  the  beach.    If  the  towans  are  broken  up,  the  sand, 
becoming  loose,  blows  away,  and  nothing  remains  but 
rock.    The  defendant's  witnesses  Stated  that,  when  the 
wind  was  strong  from  particular  quarters,  great  quan- 
tities of  fresh  sand  were  blown  upon  the  locus  in  quo 
and  the  adjoining  lands,  and  that  this  was  the  sand 
taken  by  the  parties  claiming  the  privilege  in  question ; 
and  that  such  accumulations,  by  the  wind,  took  place 
every  year.    The  locus  in  quo  was  in  the  parish  of 
Perranzahulo.    The  defendant  was  occupier  of  a  farm 
called  Trewaters,  in  the  adjoining  parish  of  St,  Erme. 
The  plaintiff  proved  that  the  defendant  had  taken  the 
sand  from  the  towans  in  The  Gear  Right,  on  the  29th 

of 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


565 


of  Mai/  1832;  previously,  therefore,  to  the  time  1835. 
which  the  justifications  in  the  third  and  fourth  pleas  " 

*  Blewett 

were  confined.  against 

A  •  r  1  1  ./Y»  •  •  -1  Tregonning. 
A  witness  for  the  plaintiff,  on  cross-examination,  said 

that  he  recollected  the  occupiers  of  Trewaters^  and  of 
many  adjacent  farms  in  the  same  and  neighbouring 
parishes,  taking  sand  both  from  The  Gear  Right,  and 
from  the  Rights  of  other  occupiers  through  whose  lands 
the  line  of  the  towans  passed ;  but  whether  the  evi- 
dence as  to  the  taking  sand  from  the  adjoining  Rights 
was  in  answer  to  a  question  put  on  that  point  by  the 
defendant's  counsel,  or  was  voluntarily  added  by  the 
witness  to  his  answer  to  a  question  respecting  The 
Gear  Right  only,  was  disputed.  The  plaintiff's  counsel, 
on  re-examination,  asked  whether  there  had  not  been 
interruptions  to  the  taking  of  sand  from  the  adjoining 
Rights.  This  question  was  objected  to;  but  the  learned 
Judge  permitted  it  to  be  put,  on  the  ground  that  the 
evidence  on  cross-examination  had  opened  the  inquiry 
as  to  the  adjoining  Rights.  The  witness  then  mentioned 
acts  of  interruption  on  the  adjoining  Rights. 

The  evidence  of  the  several  witnesses  shewed  that 
sand  had  been  taken,  as  far  back  as  living  memory  went, 
from  the  locus  in  quo,  not  only  by  the  occupiers  of 
Trewafers,  but  by  numerous  occupiers  in  St,  Erme  and 
several  other  neighbouring  parishes.  No  particular 
preference  to  the  occupiers  of  Trewaters  was  shewn. 
No  commencement  of  the  right  appeared,  nor  unity  of 
possession  of  the  locus  in  quo  and  the  farms  occupied 
by  the  persons  taking  the  sand.  The  evidence  in  some 
instances  went  back  for  more  than  seventy  years. 

The  learned  Judge,  in  his  charge  to  the  jury,  after 
pointing  out  that  the  issue  on  the  first  plea  was  proved 

Vol.  hi.  P  p  by 
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1835.  by  the  plaintilF,  and  that  the  thh'd  and  fourth  pleas  were 
"  inapplicable  to  the  trespasses  proved,  told  them  that  the 

Blewett  i.  i  ? 

against  meaning  of  the  second  plea  was  that  the  defendant,  by 
Tregonning. 

reason  of  his  being  the  occupier  of  a  certain  particular 
messuage,  was  entitled  to  get  a  reasonable  quantity  of 
sand  for  manuring  his  land:  and  he  added  that  he  pre- 
sumed they  would  expect,  in  order  to  sustain  a  plea  of 
that  description,  proof  that  a  particular  farm  in  the 
parish  of  St.  Enne^  which  was  in  the  occupation  of  the 
defendant,  and  belonging  to  his  landlord  Mr.  Simmons, 
should  have  been  more  favoured  than  the  rest,  and  that 
he  had  some  symptom  of  a  right  peculiar  to  that  farm 
exclusively.    He  then  pointed  out  that  the  farmers  in 
several  adjoining  parishes  had  indiscriminately  claimed 
to  get  the  sand ;  and  added  that,  if  the  particular  farm 
of  the  defendant  was  not  clothed  with  a  particular  right 
beyond  any  other,  the  defendant's  allegation  in  the 
second  plea  was  not  proved.    As  to  the  issue  on  the 
fifth  plea,  his  Lordship  asked  the  jury  what  evidence 
there  was  of  the  grant,  or  proof  that  such  a  person  as 
Sir  llichard  Bemll  had  ever  existed,  or  had  been  the 
owner  of  Treisoaters ;  and  he  said  that  it  was  for  the  de- 
fendant to  prove  that  in  point  of  fact  the  grant  was  made. 
As  to  the  issue  on  the  sixth  plea,  his  Lordship  asked 
what  evidence  there  was  of  the  grant  being  made,  and 
said  that  it  was  a  thing  not  to  be  governed  by  imagin- 
ation ;  that  no  evidence  was  given  of  the  existence  of 
John  de  Trewaters,  and  that  one  king  might  have  made 
such  a  grant  as  well  as  another.    As  to  the  issues  on 
the  seventh  and  eighth  pleas,  his  Lordship  asked  what 
evidence  there  was  to  establish,  in  the  slightest  degree, 
the  existence  of  the  letters  patent,  or  to  draw  a  line 
between  Henry  III.  and  any  other  king.    As  to  the 
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issue  on  the  ninth  plea,  his  Lordship  asked  what  evi-  1835. 
dence  there  was  to  cause  an  inference  that  there  ever  " 

Blewett 

was  such  a  man  as  Richard  Earl  of  Corrmall^  or,  sup-  against 

Tregonning. 

posing  his  existence,  that  he  had  made  such  a  grant 
rather  than  any  other  person.  As  to  the  issue  on  the 
last  plea,  his  Lordship  said  that  the  whole  evidence  bore 
on  that,  for  that  the  defendant's  messuage  did  not, 
upon  the  evidence,  stand  out  as  distinguished  from  the 
rest.  The  jury  at  first  said  that  they  found  for  the  de- 
fendant on  the  second  and  tenth  pleas,  and  for  the 
plaintiff  on  the  rest.  His  Lordship  then  asked  if  they 
found  any  right  in  the  particular  farm  of  the  defendant; 
to  which  they  replied,  not  independently  of  the  custom, 
but  in  common  with  all  the  other  farms  and  parishes ; 
and,  in  answer  to  another  question  from  the  learned 
Judge,  they  said  that  they  found  no  right  in  the  par- 
ticular farm  of  the  defendant,  beyond  the  general  custom. 
The  verdict  was  then  given  for  the  plaintiff  on  all  the 
issues,  except  that  on  the  tenth  plea :  and  on  that  for 
the  defendant. 

In  Easter  term  1834  [April  18th),  Follett  obtained  a 
rule  calling  on  the  defendant  to  shew  cause  why  there 
should  not  be  judgment  for  the  plaintiff,  non  obstante 
veredicto,  with  15.  damages,  on  the  tenth  plea,  or  why 
the  verdict  obtained  in  the  cause  should  not  be  set 
aside,  and  a  verdict  be  entered  for  the  plaintiff  with  Is. 
damages;  and,  on  the  following  day,  Coleridge  Serjt. 
obtained  a  rule  nisi  for  a  new  trial  in  case  the  court 
should  make  the  plaintiff's  rule  absolute,  on  the  grounds 
of  the  admission  of  improper  evidence,  and  of  mis- 
direction. 
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1835.  Crowder  and  Butt,  in  this  term  [June  8th),  shewed 

cause  against  the  rule  obtained  by  Follett.    The  tenth 

Blewett 

against  plea  scts  out  a  valid  custom.  It  will  be  contended,  on 
the  authority  of  Gateward's  Case  (a),  that  the  right  here 
pleaded  is  matter  of  prescription,  and  cannot  be  the 
subject  of  custom,  being  a  claim  to  take  a  profit  in  alieno 
solo.  But  it  is  material  to  consider  in  this  case  the 
nature  of  the  thing  taken,  and  the  manner  in  which  it 
becomes  lodged  upon  the  plaintiff's  soil.  iLittledale  J. 
How  is  it  possible  to  distinguish,  for  the  purpose  of 
establishing  a  custom,  the  sand  which  you  allege  to  be 
drifted  upon  this  close  by  the  wind,  from  the  sand  which 
may  be  there  independently  of  that  cause,  as  constantly 
happens  on  closes  near  the  sea  ?]  The  evidence  on  this 
trial  shewed  that  there  may  be  a  case  in  which  the  drift 
sand  can  easily  be  distinguished.  The  coast  is  a  pecu- 
liar one.  And  the  taking  of  sea  sand  for  manure  on  the 
coasts  of  Cornwall  and  Devon  generally  is  a  practice 
which  has  been  i^ecognised  by  statute,  7  Jac.  1.  c.  18. 
[Lord  Denman  C.  J.  Not  the  taking  of  it  from  an- 
other's soil  adjoining  the  sea-shore.]  This  is  merely 
something  which  has  accidentally  lodged  on  the  soil, 
and  is  not  part  of  it  or  of  its  produce;  as,  for  instance, 
grass  eaten  in  right  of  common  of  pasture  is.  The 
sand  is  taken  on  the  close,  instead  of  being  collected 
on  the  sea-shore,  from  which  it  came,  and  where  it 
might  have  been  taken  without  objection.  It  is  as  if 
parties  claimed  to  go  upon  a  close  for  the  purpose  of 
picking  up  sticks,  or  sea-weed.  The  two  distinctions 
laid  down  in  Gateward's  Case  {a)  are,  between  "  a  charge 
in  the  soil  of  another  and  a  discharge  in  his  own  soil," 
and    between  an  interest  or  profit  to  be  taken  or  had 

(a)  6  JRep.  59  b. 

in 
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in  another's  soil  and  an  easement  in  another's  soil."  1835. 
The  Court  will  not  extend  those  distinctions :  and  ' 

ISLEWETT 

here  no  claim  is  made  to  a  profit  in  the  soil.    The    _  (^g^i^st 

Tregonning. 

custom  falls  within  the  same  rule  with  that  of  dancing  (a), 
or  that  of  playing  at  lawful  games  (b),  on  the  soil  of 
another,  which  are  good,  though  it  may  be  said  that 
they  are  attended  with  some  injury  to  the  land.  The 
objection  which  has  been  taken  to  claiming  some  rights 
of  this  kind  by  custom  and  not  by  prescription 
[Grimstead  v.  Marlowe  (c)),  viz.  that,  if  claimed  by 
custom,  they  cannot  be  released  (as  they  may  if  annexed 
to  the  fee),  appears  somewhat  refined.  The  real  ques- 
tion is,  whether  the  thing  claimed  be  or  be  not  a  profit 
a  prendre  in  the  soil.  Here  the  right  asserted  is 
merely  that  of  following  a  chattel ;  it  is  as  much  an 
easement  as  a  right  of  way,  or  the  rights  of  exercise  or 
amusement  already  referred  to.  In  Stile  v.  Butts  [d)  a 
custom  for  every  tenant  and  inhabitant  in  Brookbank 
to  dig,  have,  and  carry  away  clay  in  Brookbank  Green 
was  pleaded,  and  no  objection  taken  to  the  custom.  A 
custom  to  turn  the  plough  upon  headland  has  been  held 
a  good  justification  of  trespass  and  subversion  of  soil 
in  the  adjoining  land  for  the  purpose  of  turning  the 
plough  ;  7  Vin,  Abr,  p.  174.  tit.  Custom  (P),  pi.  <t.  (^): 
that  is  a  stronger  case  than  the  present.  In  The 
Bishop  of  Lincohi  v.  Atwood,  cited  7  Fin,  Abr,  p.  176. 
tit.  Custom  (P),  pi.  14.,  a  custom  for  the  meadow-reeve 
to  have,  for  his  pains  in  collecting  the  bishop's  rents, 

(a)  Abbot  V.  WeeklT/,  1  Lev.  176. 
(&)  Fitch  V.  Rawling,  2H.  B.  39S. 

(c)  4  7.  22.  717.  cited,  note  (3)  to  Mellor  v.  Spateman,  1  Jfms.  Saund. 
34;. 

{d)  Cro.  Eliz.  434.  , 
(e)  See  7  Vin,  Abr.  183,  Customs  (F.)  pi.  1. 
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1835.       a  cartload  of  hay  out  of  the  meadow  in  quo  &c.,  seems 
„       '       to  have  been  allowed  a  good  one.   In  the  same  volume, 

Blewett  " 

against        p.  I79.  tit.  CustomS  (C),  pi.  10.  p.  180  .J  a  case  is  cited. 
Treoonning. 

where  a  custom  that  if  hogs  came  into  the  street  they 
should  be  taken  and  killed  and  carried  to  the  hospital 
for  sustenance  of  the  poor  there,  was  allowed  good, 
"though  contrary  to  equity."  That  was  a  more  objec- 
tionable custom  than  the  present.  The  customs  when 
a  man  hath  agisted  his  cattle  in  my  park,  in  the  time  of 
a  great  snow,  for  necessity  to  cut  the  branches  of  the 
oaks  for  them,"  7  Vin,  Abr,  p.  182.  tit.  Customs  (E.), 
pi.  12.;  "to  dry  nets  upon  the  land  of  another  man,"  ibid. 
p.  183.  tit.  Customs  (F,),  pi.  2. ;  and  "for  those  that  go- 
vern the  common  to  enclose  to  their  proper  use,"  ibid, 
p.  186,  tit.  Customs,  (G.)  pi.  7. :  have  all  been  held  good. 
In  7  Vin.  Abr,  p.  179.  tit.  Customs  (C),  pi.  4.,  it  is  said 
that  there  "  are  many  cases  of  customs  allowed  for  par- 
ticular reasons  in  particular  places,  which  if  they  were 
general  would  be  contrary  to  law  and  common  equity, 
and  this  in  lands,  goods,  and  liberties,"  which  customs 
are  allowed  on  reasons  "  not  now  disputable."  And  it  is 
again  laid  down,  shortly  afterwards,  that  customs  have 
become  established  ratione  loci,  which  are  not  allowed 
Xhrou^ont  England:  7  Vin,  Abr,  p.  187.  tit.  Customs  (H.), 
pi.  10.  in  marg.,  where  "  the  custom  of  the  Isle  of  Man  to 
hang  for  stealing  a  capon,  but  not  an  ox,"  is  referred  to. 
The  practice  of  "  bounding  "  in  Cornwall,  mentioned  in 
^owe  V.  Brenton  («),  by  which  any  tinner,  under  certain 
regulations,  may  acquire  a  right  to  search  for  tin  in  any 
waste  lands  within  the  county  of  Cornwall,  paying  one 

(a)  See  Appendix  F.  to  the  report  of  this  case,  3  Mann.  ^  E.  497. 
See  also  Crease  v.  Barrett,  1  C.  If.  ^  iJ.  919.  ;  S.  C.  5  Tynvh.  458. ; 
and  Doe.  dem.  Earl  of  Falmouth  v.  Alderson,  1  Mee.  ^  Wei.  210.  ^ 
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fifteenth  to  the  lord  of  the  soil,  is  a  stronger  instance  of  1835. 
a  right  exercised  by  local  custom  than  the  present.    The  ,^ 

°  .  *■  Blewett 

render  to  the  lord,  there,  of  some  part  of  the  thing  taken,  against 

Treqonnikg. 

makes  no  essential  difference.  The  matters  of  easement 
claimable  by  the  inhabitants  of  a  district,  in  the  soil  of 
an  individual,  first,  for  the  enjoyment  of  their  estates, 
and,  secondly,  for  the  public  good,  are  enumerated  in  the 
argument  of  counsel  against  the  customs  set  up  in  Fitch  v. 
Rawling  (a) ;  among  them  is  the  right  "  to  water  catde 
at  a  certain  watering-place and  such  a  custom  appears 
to  be  recognised  in  Pain  v.  Patrick  {b) ;  yet  the  water  is 
more  strictly  the  property  of  the  individual  over  whose 
soil  it  flows,  than  the  sand  is  that  of  the  person  upon 
whose  land  it  has  drifted.  In  Selbi/  v.  Rohinsori  (c)  a 
custom  to  break  off,  gather,  and  carry  away  the  rotten 
wood  of  the  branches  of  trees  growing  in  a  chase,  for 
fuel,  was  held  bad ;  but  that  was  because  the  persons 
claiming  were  too  vaguely  described,  and  the  case  differed 
from  this,  inasmuch  as  the  thing  to  be  taken  was  part  of 
the  permanent  produce  of  the  soil.  In  Oocenden  v. 
Palmer  (d)  a  custom  was  pleaded,  for  all  persons  residing 
in  a  parish,  whose  duty  required  them  to  amend  the 
highways  within  the  parish,  to  dig  up  and  carry  away 
stones  and  shingle  from  the  plaintiff's  close,  being  part 
of  the  waste  land  between  high  and  low  water  mark; 
and  no  question  was  there  made,  whether  or  not  such  a 
custom  was  valid  in  law.  There  is  no  authority,  and 
there  appears  no  reason,  for  saying  that  the  privilege 
here  in  question  may  not  be  claimed  as  well  by  custom 
as  by  prescription  ;  it  is  as  easily  defined  in  the  one  case 

(a)  2  H.  JB.  395.  (&)  3  Mod.  294.,  but  quaere, 

(c)  2  T.  It,  758.  (d)  2£.  ^  Ad.  236. 

P  p  4  as 
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1835.      as  the  other,  and  not  more  injurious  to  the  land-owner 
the  plea  limits  the  custom  to  a  reasonable  quantity  and 

against  seasonable  times :  and  a  distinct  line  is  drawn  as  to  the 
persons  entitled.  \_Littleaale  J.,  m  the  course  or  this 
argument,  enquired  if  there  were  any  case  in  which 
the  inhabitants  of  one  parish  had  established  a  custom 
to  take  a  thing  in  another.] 

Sir  W.  W.  FoUett,  contra.  The  argument  on  the 
other  side  assumes  that  the  inhabitants  have  a  right  to 
take  the  sand  on  the  sea-shore.  But  that  shore  is  the 
soil  of  an  individual,  as  well  as  any  other  close,  and 
there  cannot  be  a  custom  to  take  the  sand  from  it. 
If  raised  by  the  wind,  the  sand  still  belongs  to  the 
owner  of  the  sea-shore.  It  is  true  that  there  is  a  legal 
right  of  getting  sand  for  manure  on  the  coast  of  Corn- 
wall, but  that  is  a  right  given  by  statute  (7  Jac,  1. 
c,  18.),  and  limited  thereby  to  the  space  below  high- water 
mark.  Many  of  the  estates  on  this  coast  are  bordered 
by  sand-hills,  which  are  merely  the  accumulation  of  the 
sand  blown  up  by  the  wind  in  the  manner  stated  on  the 
trial.  The  sand-hills,  when  bound  by  the  rushes  grow- 
ing on  them,  are  a  defence  against  the  sea,  and  afford 
pasture ;  and  the  loosening  of  those  hills,  by  destroying 
the  rush  or  otherwise,  is  a  serious  mischief.  The  man- 
ner in  which  this  happens  is  very  fully  stated  in  the 
recital  of  stat.  15  G.  2.  c,  33.  s.  6.,  which  forbids  the  cut- 
ting of  bent  from  such  sand-hills  on  the  north-west  coasts 
of  England.  Now  the  plea  states  that  the  sand  in  the 
first  count  mentioned  was  sand  which  had  been  and  was 
"  from  time'to  time  before  any  of  the  said  times  when  &c." 
drifted  by  the  wind  from  the  sea-shore  "  unto,  into,  r^nd 
upon  the  said  close  in  which  &c.,  and  there  deposited 

and 
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and  left;"  and  it  asserts  a  right  in  the  inhabitants  to  1835. 
enter  the  close  and  take  away  reasonable  quantities  "  of 

Blewett 

all  such  sand  as  had  been  and  was  so  drifted  and  carried  against 

,  ,  1   1         1        •     1       1  Tbegonning. 

unto,  mto,  and  upon  the  same,  and  there  deposited  and 

left."    There  is,  therefore,  a  privilege  claimed  of  taking 
any  sand,  without  limit,  which  may  at  any  time,  no 
matter  how  long  since,  have  been  drifted  on  the  coast* 
The  same  pretention  might  be  set  up  as  to  every  field 
in  that  part  of  the  county.  If  they  may  take  one  portion 
of  the  sand,  they  make  take  the  whole ;  all  the  neigh- 
bouring soil  has  originally  come  by  drifting ;  or,  if  not, 
no  one  can  distinguish,  after  a  time,  what  part  of  it  has 
or  has  not  so  originated.    The  vagueness  alone  would 
make  such  an  allegation  of  custom  inadmissible.    As  to 
the  validity  of  customs,  the  rule  is,  not  merely  that  a 
custom  to  take  part  of  the  soil  is  bad,  but  that  there 
cannot  be  a  custom  to  take  a  profit  from  the  soil.  Such 
a  right  may  be  prescribed  for  in  a  que  estate:  but  a 
prescriptive  claim  may  be  released  and  got  rid  of;  a 
custom  cannot.  The  cases  cited  from  Viner's  Abridgment 
cannot  ail  be  sustained,  if  it  is  to  be  supposed  that  in 
each  of  them  the  distinction  between  a  custom  and  a 
prescription  is  kept  sight  of.    But  it  is  evident  that  in 
some  instances  the  two  are  spoken  of  promiscuously. 
The  custom,  as  it  is  termed,  that  a  man,  having  agisted 
his  cattle  in  a  park,  shall,  in  time  of  a  great  snow,  for 
necessity,  cut  the  branches  of  the  oaks  for  them,  is  an 
example  of  this;  a  privilege  so  claimed  could  not  be  the 
subject  of  a  custom.    It  may  be  laid  down  generally, 
that  there  cannot  be  a  valid  custom  to  do  an  injury  to 
another's  soil,  or  take  a  profit  in  it.  A  custom  to  hang  nets 
may  be  good  ;  but  a  case  is  cited  in  7  Vin.  Jbr,  p.  178. 

tit. 
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1835.  tit.  Customs  (C),  pi.  2.,  where  a  custom  for  all  the  men  of 
'  Kenti  when  they  fish  in  the  sea,  to  diff  in  the  land  ad- 

against      joining,  and  pitch  stakes  to  hang  their  nets  to  dry, 

Tregonning. 

was  held  bad,  as  "  contrary  to  common  right  and  rea- 
son."   (He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  It  is  clear  that  this  cannot  be 
a  good  custom.  The  sand,  the  article  claimed,  is  a 
part  of  the  soil,  and  inseparable  from  it.  And,  if  there 
were  a  distinction  capable  of  being  ascertained,  there 
must  surely  be  a  limitation  of  the  alleged  right,  as  to 
time.  It  cannot  be  said  that  the  inhabitants  may  take 
the  sand  which  has  drifted,  at  any  distance  of  time; 
that  would  place  the  whole  soil  at  the  mercy  of  any 
person  claiming  under  the  custom.  There  is  no  ne- 
cessity for  entering  into  the  particular  instances  which 
have  been  referred  to  in  argument. 

LiTTLEDALE  J.    The  right  as  here  claimed  is  at 
^  any  rate  attended  with  great  uncertainty.    It  would 

apply  to  many  places  which  are  not  separated  from  the 
sea-shore  by  hedges,  and  where  all  the  soil  has  been 
thrown  up  from  the  sea-shore;  and  in  such  cases  the 
custom,  as  alleged,  might  go  the  length  of  taking  the 
whole  away.  But,  independently  of  this,  sand,  even  if 
blown  into  an  enclosed  field  of  grass  or  corn,  becomes 
soil.  Of  what  is  soil  in  general  composed?  Many 
things  enter  into  it  which  are  brought  artificially  or  by 
accident,  and  the  moment  they  are  so  brought  they  be- 
come part  of  the  soil.  The  inhabitants  themselves,  in 
this  case,  allege  that  they  carry  away  the  sand  to  ma- 
nure their  lands ;  by  using  it  as  such  manure  they  would 

make 
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make  it  part  of  their  own  soil;  and  thus  they  claim,  by  1835. 
their  treatment,  to  make  it  soil,  or  no  soil,  as  they  think       "  " 

Blewett 

proper.    This  plea  is  an  attempt  to  get  rid  of  the  ne-  against 

Tregonning. 

cessity  of  stating  a  prescription  and  the  facts  necessary 
to  support  a  prescriptive  claim,  by  alleging  a  custom 
for  the  occupiers  of  tenements  within  the  parish  to  do 
something  within  the  close,  each  for  the  benefit  of  his 
particular  tenement.  I  think  the  plea  cannot  be  sup- 
ported. 

Patteson  J.  It  is  clear  that  there  cannot  be  a  cus- 
tom to  take  a  profit  in  alieno  solo.  This  evidently  is  a 
profit,  since  the  parties  take  the  sand  to  manure  their 
own  lands.  Then  is  it  not  in  alieno  solo  ?  That  is  de- 
nied, because  it  is  contended  that  the  taking  is  not  in 
the  soil.  But  the  claim  is  clearly  to  take  a  part  of  the 
ground ;  whether  sand  be  blown  in,  or  mud  lodged, 
it  is  part  of  the  close  when  once  upon  the  land.  A 
distinction  may  be  attempted  between  the  sand  lately 
drifted,  and  the  other  soil  of  the  close;  and,  where  the 
sand  forms  a  considerable  mound,  it  may  be  easy  to  say 
that  the  upper  part  is  drifted ;  but  if  that  part  were 
removed,  and  the  lower  arrived  at,  it  would  be  im- 
possible to  distinguish.  I  am,  however,  of  opinion  that 
when  any  thing  in  the  nature  of  soil  is  blown  or  lodged 
upon  a  man's  close,  it  is  part  of  the  close,  and  he  has  a 
right  to  it  against  all  the  world.  This  therefore  was  a 
claim  of  profit  to  be  taken  in  alieno  solo. 

Williams  J.  I  am  of  the  same  opinion.  The  cus- 
tom alleged  is  uncertain,  indefinite,  and  absurd.  In 
point  of  fact  there  can  be  no  rule  for  ascertaining,  in  a 
case  like  this,  what  is  sand  blown  from  the  sea-shore, 

and 
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1S35.  and  what  is  the  original  soil.  And,  in  law,  I  do  not 
"  see  how  there  could  be  any  such  custom  as  this. 

Blewett 

against  Rule  absolute  for  judgment  non  obstante  veredicto. 

TREGONNINfl. 

Sir  W,  W.  Folletf,  on  a  subsequent  day  of  this  term  (a), 
shewed  cause  against  the  rule  for  a  new  trial.  First, 
the  direction  to  the  jury,  that  proof  of  a  general  custom 
would  not  sustain  proof  of  the  prescription,  was  accu- 
rate. The  learned  Judge  did  not  tell  the  jury,  that  the 
prescription  could  not  exist  in  right  of  one  estate,  if  it 
also  existed  in  right  of  several  others ;  but  that  a  proof 
of  a  general  custom  could  not  be  proof  of  the  prescrip- 
tion :  and  this  was  correct.  The  attempt,  on  the  part  of 
the  defendant,  was  to  turn  a  bad  custom  (as  this  is  now 
decided  to  be  by  the  judgment  on  the  tenth  plea)  into  a 
good  prescription.  The  evidence  shewed  a  general  cus- 
tom ;  there  was  nothing  to  connect  it  with  the  estate  of 
George  Simmons ;  the  custom  no  more  proved  a  prescrip- 
tion, than  a  prescription  would  prove  a  custom.  In  a 
case  at  nisi  prius,  in  Cornwall,  before  Patteson  J.,  that 
learned  judge  held,  that  a  private  and  public  way  could 
not  co-exist.  Secondly,  the  direction  as  to  the  issues 
joined  on  the  pleas  of  non-existing  grants  was  substan- 
tially correct.  No  evidence  of  such  grants  existed :  the 
generality  of  the  usage  was  incompatible  with  its  origin- 
ating in  a  grant  to  the  occupier  of  the  particular  farm. 
It  was  impossible  for  a  jury  to  refer  such  a  usage  to 
the  grant  alleged  to  have  been  made  by  the  dean  and 
chapter,  or  by  the  Crown,  or  by  the  Earl  of  Cornwall, 
unless  further  evidence  had  been  given,  pointing  to  some 
particular  time,  place,  or  person.     One  step  in  such 


(a)  Saturday,  June  13th, 
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further  evidence  would  have  been  to  shew  the  existence,  1835. 
for  example,  of  John  De  Trewaters :  and  so  as  to  the  " 

*       '  ISLEWETT 

Other  suffsestions  made  by  the  learned  Judge.  In  Livett  against 

^  ^   °  Tregonning. 

V.  Wilson  {a),  a  non-existing  grant  of  a  right  of  way  was 
pleaded  and  traversed;  the  only  evidence  was  a  user, 
as  to  which  the  proof  was  doubtful;  and  the  judge  hav- 
ing left  to  the  jury,  whether  there  had  been  an  exercise 
of  the  right  by  virtue  of  a  lost  deed,  and  the  jury  having 
negatived  it,  the  finding  was  supported.    Here  the  evi- 
dence no  more  shewed  a  grant  to  the  owner  of  Trewaters 
than  to  any  other  person.    Thirdly,  the  evidence  of 
interruptions  on  lands  adjoining  The  Gear  Right  was 
properly  admitted.  The  defendant,  in  cross-examination, 
had  obtained  the  fact  that  the  usage  contended  for  by 
him  had  prevailed  on  a  part  of  the  towans  not  compre- 
hended in  The  Gear  Right,  and  the  plaintiff  of  course  was 
entitled  to  meet  that  fact  by  shewing  that  the  usage  had 
not  been  acquiesced  in.    But,  even  if  this  evidence  were 
not  admissible,  its  reception  could  be  no  ground  for  a  new 
trial.    The  only  effect  of  it  was  to  weaken  the  evidence, 
not  of  the  right  upon  the  locus  in  quo,  nor  of  that  in 
respect  of  Trewaters,  but  of  the  general  usage :  but  the 
jury  found  in  favour  of  the  general  usage,  and  therefore 
against  the  evidence  to  which  the  objection  is  made. 
But,  further,  it  is  evidence  which  the  plaintiff  was  enti- 
tled to  introduce  in  chief,  to  meet  the  claim  as  to  the 
locus  in  quo,  in  respect  of  Trewaters  ;  for  it  appears  that 
the  towans  constitute  a  line  of  sand-hills  of  the  same  kind, 
a  part  being  in  the  locus  in  quo  :  this  species  of  property 
is  the  same  throughout,  though  in  different  hands.  The 
case  falls  therefore  within  the  principle  of  Stanley  v. 

(a)  3j5j/zg.  115.    S.  C.  lOB.  Moore,  4S9. 

White. 
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1835.  White  {a).  In  TymJiitt  v.  Wynne  {Jb\  evidence  of  re- 
"  servations  of  mines  in  one  part  of  a  waste  was  held  not 

iSLEWETT  *■ 

against       admissible  to  support  a  plea,  in  trespass  quare  clausum 

Tregonning. 

fregit,  of  soil  and  freehold  in  another  part  of  the  same 
waste;  but  the  judgment  of  Abbott  d.  proceeded 
upon  the  principle  that  the  evidence,  even  if  admitted, 
could  have  been  of  no  importance  to  the  verdict:  and 
it  is  clear  that  the  right  to  the  minerals  could  not  affect 
the  question  of  right  to  the  surface.  Here  the  verdict 
was  against  the  party  giving  the  evidence  which  is  ques- 
tioned. 

Crowder  and  Butt  contra.  First,  the  direction  was 
wrong  as  to  the  plea  of  prescription.  It  is  not  neces- 
sary, in  order  to  shew  a  prescriptive  right,  that  no  other 
party  should  have  done  the  act  justified  under  the  right. 
The  evidence  in  fact  shewed  that  the  former  holder  of 
TrewaterSf  and  all  previous  holders,  for  more  than 
seventy  years,  had  exercised  the  right.  That  is  not 
met  by  shewing  a  right,  or  a  practice,  in  others.  Those 
others  might  also  have  a  prescriptive  right  or  rights,  or 
they  might  claim  a  right  under  some  custom.  And 
such  a  custom  would  not  be  inconsistent  with  the  defend- 
ant's prescription.  The  custom  is  now  decided  to  be 
bad;  but  the  plaintiff  is  not  entitled  to  meet  evidence  of 
a  legal  prescription  by  proofs  of  a  claim  made  by  others 
to  such  an  illegal  custom.  If  a  legal  and  an  illegal  claim 
exist,  the  act  should,  if  possible,  be  referred  to  the  legal 
claim.  [Patteson  J.  Here  are  two  issues,  one  on  the 
custom,  one  on  the  prescription.   Evidence  being  given, 

(n)  \4:  East,  2,32. 

(6)  2  B.^  Aid.  554.    See  HoUis  v.  Goldfinch,  \  B.  ^  C.  205.,  and 
£he  judgment  of  Bayky  J.  there,  p,  219. 

the 
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the  judge  must  tell  the  jury  to  which  issue  it  applies.]  1835. 
There  might  be  a  right  by  prescription  in  the  owner  of 

Blewett 

Trexmters  as  such,  and  also  a  right  in  the  same  person  against 
by  custom  as  occupier  of  land  in  St.  Erme^  if  the  custom 
were  legal.  The  evidence  might  prove  both.  But  it 
was  put  to  the  jury  as  if  the  proof  of  the  custom  nega- 
tived the  prescription.  And,  even  if  the  prescription 
and  custom  were  inconsistent,  the  defendant  might  apply 
the  evidence  to  the  prescription.  Otherwise  the  proof 
of  a  prescriptive  right  of  common  will  become  almost 
impossible.  Secondly,  as  to  the  direction  respecting  the 
issues  on  the  lost  grants.  \_Patteson  J.  Was  there  any 
evidence  as  to  the  commencement  of  the  right  ?J  There 
was  not.  \_Patteson  J.  Then  the  evidence  would  prove 
a  prescription,  if  any  thing.  The  non-existing  grants 
may  be  left  out  of  the  question.]  They  would  be  appli- 
cable, in  case  a  unity  of  seisin  were  shewn,  {hittle- 
dale  J.  I  doubt  whether  the  7th,  8th,  and  9th  pleas  be 
not  objectionable  on  the  same  ground  as  the  10th.] 
The  present  question  is,  whether  the  evidence  supported 
them ;  and  whether  it  supported  the  5th  and  6th  pleas. 
There  was  good  evidence  on  all.  The  learned  Judge 
pressed  upon  the  jury  that  there  was  no  proof  that 
such  a  man  as  Sir  Richard  Bevill  ever  lived.  But  his 
seisin  was  admitted  by  the  traverse  of  the  grant ;  Cotu- 
lishaw  V.  Cheslyn  {a),  where  evidence  offered  to  disprove 
the  seisin  was  held  inadmissible.  [Lord  Denman  C.  J. 
I  do  not  think  that  that  case  was  much  considered.]  It 
goes  much  farther  than  the  present.  In  Stott  v.  Stott  {b) 
it  was  laid  down  that  seisin  could  not  be  disputed  on  a 
similar  issue.    For  the  same  reason,  it  should  not  have 

(a)  1  Cr.  ^  J.  48.  (6)  16  East,  343  ;  see  p.  349. 

been 
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1835,       been  put  to  the  jury,  whether  they  believed  that  Henri/ 
Blewett  Richard  Earl  of  Cornwall  granted.    The  only 

^  a£f«msf^^  question  open  was,  whether  a  valid  grant  could  be  pre- 
sumed; if  so,  there  could,  on  these  pleadings,  be  no 
question  as  to  the  person  granting.  And  the  want  of 
direct  proof  of  the  letters  patent  was  put  too  strongly. 
The  jury  should  have  been  told  to  explain  the  user, 
either  by  a  lost  grant,  or  a  prescription,  according  to 
their  discretion ;  and  the  evidence  should  have  been 
applied  to  each  of  the  2d,  5th,  6th,  7th,  8th,  and  9th 
pleas.  Livett  v.  Wilson  {a)  differed  essentially  from  this 
case.  The  evidence  as  to  user  there  was  conflicting, 
which  circumstance  took  the  case  out  of  the  general 
rule.  It  is  true  that,  in  Doe  dem,  Fenwick  v.  Reed  (b), 
Lord  Tenterden  said  that  presumptions  of  grants  and 
conveyances  had  gone  to  too  great  length ;  and  it  was 
held  that  a  jury  must  believe  in  the  actual  existence 
of  a  deed :  but  there  the  possession,  which  was  shewn 
in  order  to  raise  the  presumption  of  the  deed,  might, 
on  the  facts  proved,  be  legally  accounted  for  upon  an- 
other supposition,  and  that  is  the  ground  upon  which  the 
judges  proceeded  (c).  There  is  no  greater  objection  to 
presuming  a  lost  grant  from  user  than  there  is  to  infer- 
ring a  prescription,  which  always  implies  a  grant. 
[  Williams  J.  No  particular  person  is  specified  in  laying 
a  prescription.]  But  the  grantor's  seisin  is  admitted 
here.  Thirdly,  as  to  the  admissibility  of  the  evidence. 
The  defendant's  case,  in  support  of  the  prescription, 
was  simply  that  the  user  existed  in  the  locus  in  quo ; 

(a)  SBing.  115.    S.  C.  10  B.  Moore,  439.       (6)  5  B.  ^  Aid.  232. 

(c)  Holroyd  J.  distinguished  the  case  from  a  right  of  way ;  and  Bay- 
ley  J.,  at  Nisi  Prius,  told  the  jury  that  the  loss  of  a  grant  of  right  of  way 
was  more  probable  than  that  of  a  conveyance. 

but 
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but  the  witness,  on  cross-examination,  being  asked  as  to  18S5. 
this  user,  chose  to  add  that  as  to  which  no  question  was 

Blevvett 

asked,  namely,  that  it  existed  elsewhere.    This  has  not  against 

.  Tregonnini 

the  character  of  evidence  given  by  the  defendant ;  and 
the  plaintiff  was  therefore  not  entitled,  in  re-examination, 
to  shew  the  interruptions  of  the  user  elsewhere.  [_Wil- 
liams  J.  ,  I  am  perfectly  satisfied  that  the  evidence,  as  to 
the  user  elsewhere,  came  out  in  answer  to  questions  from 
the  defendant's  counsel.]  But  not  to  questions  respect- 
ing the  user  elsewhere.  As  to  the  argument,  that  in 
fact  the  custom  was  found  in  favour  of  the  defendant,  it 
is  plain  that  the  evidence  of  any  interruption  was  likely 
to  prejudice  the  other  parts  of  his  case. 


Lord  Denman  C.  J.  (After  stating  the  pleadings.) 
The  questions  are,  whether  the  evidence  was  properly 
received,  and  whether  the  jury  were  misdirected.  The 
nature  of  this  record  must  have  made  it  very  difficult 
for  a  judge  to  deal  with  it,  so  as  to  avoid  introducing 
expressions  not  technically  and  strictly  correct,  I  am 
not,  however,  prepared  to  say  that  in  fact  any  thing 
incorrect  was  said.  As  to  the  evidence,  it  was  shewn 
that  persons  not  proprietors  of  the  defendant's  farm  had 
taken  sand  in  places  besides  the  locus  in  quo.  On 
looking  at  the  report  of  the  evidence,  it  is  clear  that 
this  proof  came  out  on  the  cross-examination  of  the 
plaintiff's  witness.  But  it  is  suggested  that  this  was 
thrown  in  voluntarily  by  the  witness,  and  that  there- 
fore the  defendant  is  not  bound  by  it  as  his  own 
evidence.  It  did,  however,  come  in,  and  the  plaintiff 
was,  therefore,  entitled  to  pursue  it,  unless  the  de- 
fendant got  it  struck  out;  and  that  was  not  done.  The 
re-examination,  therefore,  might  properly  take  place  as 

Vol.  III.  Q  q  it 
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18S5.      it  did.   And,  indeed,  it  seems  rather  more  probable  that 
'  -^  -        the  evidence  was  given  in  answer  to  a  question  from 
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against      the  defendant's  counsel  than  otherwise ;  although  that  is 
a  fact  not  agreed  upon  at  the  bar.    The  next  objection 
is,  that  there  was  a  misdirection  in  telling  the  jury  that 
evidence  of  exclusive  enjoyment  was  requisite;  and  the 
language  objected  to  was,  "  that  the  farm  of  the  de- 
fendant should  have  been  more  favoured"  than  the 
rest,  and  expressions  to  a  similar  effect.    Now  sup- 
posing that  to  be  put  to  the  jury  by  way  of  stating  that 
there  were  two  issues,  one  on  the  prescription,  and  one 
on  the  custom,  and  desiring  them  to  say  which  they 
inferred  from  the  evidence,  there  would  be  no  mis- 
direction, except  on  the  supposition  that  in  law  there 
could  be,  at  the  same  time,  both  a  prescription  and  a 
custom  in  respect  of  the  same  land.    If  there  could, 
the  question  should  not  have  been  put  in  the  alter- 
native.   On  that  point  we  entertain  doubts,  and  will 
take  time  to  consider.    The  other  objection  relates 
to  what  was  laid  down  respecting  the  pleas  of  lost 
grants.    I  think  it  sufficient  on  this  point  to  observe 
that,  if  there  was  evidence  of  any  one  of  the  alleged 
grants,  there  was  evidence  of  all.    The  jury  might 
infer  one  as  much  the  other.    That,  therefore,  makes 
an  end  of  the  question;  for,  that  being  so,  there  can 
really  have  been  no  evidence  to  support  any  one.  With- 
out inquiring  how  far  the  record  estopped  the  plaintiff, 
there  was  no  evidence  to  point  the  user  to  any  one 
grant  in  preference,  and,  therefore,  clearly  no  evidence 
for  any.    As,  therefore,  the  defendant  could  not  possibly 
entitle  himself  to  the  verdict  on  those  pleas,  it  is  imma- 
terial whether  the  language  of  the  learned  Judge  was 
more  or  less  strong. 

LiTTLEDALE 
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LiTTLEDALE  J.  As  to  the  evidence,  the  proof  res-  1835. 
pecting  the  adjoining  land  was  brought  out  upon  the  de- 
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fendant's  cross  examination.  If  the  witness  threw  that  a^mVwf 
in  voluntarily,  the  defendant  might  have  had  it  expunged 
from  the  judge's  notes.  As  to  the  expression,  that  this 
farm  should  have  been  shewn  to  be  particularly  favoured, 
I  do  not  say  that  such  evidence  is  essential  to  the  proof 
of  a  prescriptive  right :  it  is  material  only  for  the  pur- 
pose of  shewing  whether  the  user  resulted  from  prescrip- 
tion or  custom.  If  prescription  and  custom  can  exist 
together,  the  question  should  not  have  been  left  in  the 
alternative."  As  to  the  observations  made  by  the  learned 
Judge  on  the  5th,  6th,  7th,  8th,  and  9th  pleas,  it  is 
said  that  the  want  of  evidence  as  to  the  existence  of  Sir 
Richard  Bevill  or  John  De  Trewaters  should  not  have 
been  put  to  the  jury,  because  the  plaintiff  was  estopped 
by  the  admissions  on  the  record.  Now,  as  to  pleas  of 
this  kind,  which  have  arisen  in  one's  own  memory, 
no  one  ever  heard  of  grantors  being  introduced  on 
the  stage  unless  they  had  actually  existed.  Whether 
their  existence  must  be  proved  is  a  point  that  has 
never  arisen.  Suppose  the  plea  had  been  that  the 
dean  and  chapter  of  Hampstead  in  Middlesex  were 
seised  in  fee  of  the  locus  in  quo,  and  that  John  Duke  of 
Westminster  was  seised  in  fee  of  the  defendant's  estate, 
the  defendant's  argument  would  be,  that  we  must  take 
the  existence  of  such  personages  for  granted.  Now 
as  to  these  pleas,  I  think  this  general  answer  may  be 
given :  —  that  if  the  evidence  establishes  an  user  as  far 
back  as  memory  goes,  and  there  does  not  appear  to  have 
been  any  time  at  which  it  did  not  exist,  that  is  proof  of 
a  prescription :  and,  supposing  the  evidence  sufficiently 
strong,  a  presci  iption  is  what  the  jury  would  find ;  and 
Q  q  2  they 
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"  shewn.    Supposing  the  evidence  in  such  a  case  to  leave 

against       it  doubtful  whether  the  riffht  existed  sixty  or  seventy 
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years  ago,  it  may  be  protected  under  the  plea  of  a  non- 
existing  grant;  but,  if  the  evidence  of  user  goes  far  enough 
to  prove  a  prescription,  such  evidence  cannot  be  relied 
on  to  prove  a  grant.  The  learned  Judge,  therefore,  was 
right  in  telling  the  jury  that  there  was  no  evidence  of 
the  grants.  The  same  remarks  apply  to  the  pleas  of 
grants  to  the  inhabitants  as  of  grants  to  an  individual. 

Patteson  J.  With  respect  to  the  question,  whether 
the  evidence  was  improperly  admitted,  I  confess  that  I 
felt  considerable  doubt  till  I  heard  the  state  of  the  case 
at  the  time  when  it  was  admitted.  No  name  is  given 
to  the  close  in  the  declaration,  so  that  there  was  nothing 
to  draw  the  Judge's  attention  to  the  fact  that  it  was 
called  The  Gear  Right;  and  the  learned  Judge  says  that, 
in  fact,  he  had,  at  that  time,  no  notion  that  this  was  the 
distinctive  name  of  the  close,  but  thought  that  the  name 
designated  some  extensive  district.  Had  it  appeared 
that  the  cross-examination  of  the  defendant  went  only 
to  shew  that  other  persons  exercised  the  right  on  this 
close,  I  should  have  thought  the  evidence  in  question 
was  not  let  in.  But,  when  it  was  left  on  the  Judge's 
notes  that  the  user  had  been  in  other  places,  that,  how- 
ever it  got  upon  the  notes,  let  in  the  re-examination.  If 
it  arose  from  the  voluntary  evidence  of  the  witness,  it 
should  have  been  expunged ;  for  an  adverse  witness  can- 
not let  in  evidence  against  a  party,  on  cross-examination 
by  him,  which  he  could  not  give  in  chief:  but  here 
I  must  take  it  that  the  defendant,  in  some  way  or  other, 
let  in  the  evidence  in  cross-examination  :  no  faulty 

therefore, 
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therefore,  was  committed  in  receiving  the  evidence  on  1835. 
re-examination.    Sir  William  Follett  urges  that,  even 
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supposing  the  admission  to  have  been  improper,  no  harm  against 
was  done ;  and  it  does  appear  that  the  defendant  was 
not,  in  fact,  prejudiced.  What  the  consequence  of  that 
would  be,  I  will  not  say.  As  to  the  pleas  of  non-existing 
grants,  I  wish  to  give  no  opinion  whether  the  onus  pro- 
bandi  of  the  existence  of  tlie  persons  is  thrown  on  theparty 
pleading:  for  I  throw  these  pleas  out  of  the  question. 
If  there  was  proof  of  any  private  right  in  the  defendant, 
it  was  a  proof  of  a  prescription.  No  commencement  of 
the  right  was  shewn.  Where  that  is  so,  the  evidence  is 
held  to  prove  a  prescription,  not  a  grant:  to  prove  a 
grant,  it  should  at  least  be  shewn  that  the  usage  com- 
menced about  the  time  stated.  No  one  can  say  which 
grant  was  proved  of  all  those  pleaded.  It  is,  there- 
fore, immaterial  to  consider  whether  the  expressions 
of  the  learned  Judge  were  strictly  warranted  or  not : 
on  that  I  wish  to  give  no  opinion.  The  third  question 
depends  upon  this,  whether  private  prescription  and 
customary  right  can  exist  together.  If  they  could  not, 
and  the  evidence  must  necessarily  be  applied  to  one 
or  the  other,  the  direction  was  substantially  correct; 
for,  though  a  faulty  expression  may  occur  in  a  long 
summing  up,  the  summings  up  of  Judges  are  not  scru- 
tinized so  minutely  as  to  make  that  of  importance. 
Therefore,  as  to  the  phrases  "  favoured"  and  "  ex- 
clusive," in  one  sense  a  prescriptive  right  is  exclu- 
sive: it  is  not  common  to  all  mankind:  we  are  not 
bound  to  interpret  it  to  mean  that  others  cannot  have 
it:  so  the  word  "favoured"  was  to  point  out  to  the 
jury  that  they  must  be  satisfied  that  the  occupiers  of 
th  e  farm  enjoyed  the  privilege,  because  they  were  occu- 
Q  (j  3  piers, 
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against       that  the  prescription  and  custom  cannot  co-exist.  As 
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to  that,  we  will  take  time  to  consider.  No  case  has 
been  cited  to  shew  that  they  can  co-exist:  I  should 
like  to  hear  whether  there  be  any  such.  I  hope  the 
case  in  Cornwall,  alluded  to  by  Sir  William  Follett,  will 
not  be  considered  an  authority.  The  opinion  which  I 
then  expressed  was  on  the  sudden,  at  Nisi  Prius ;  and, 
on  reflection,  I  am  by  no  means  disposed  to  say  that  a 
private  right  of  way  may  not  exist  together  with  a  public 
right  of  road  (a).  But  that  would  be  a  question  on  the 
evidence.  If  there  were  no  evidence  except  of  user  by 
all  persons  indiscriminately,  I  should  say  there  was  only 
evidence  of  a  public  right  of  road:  if  there  was  only 
user  by  an  owner  of  a  particular  farm,  then  I  should 
infer  a  prescription. 


Williams  J.  The  pleas  on  the  record  placed  my 
mind  in  uncertainty :  for  it  appeared  to  me  that,  so  far 
as  the  evidence  was  in  favour  of  the  custom,  it  was 
against  the  prescription.  How  far  there  was  any  fault 
in  the  pleas,  or  otherwise,  I  cannot  say.  I  left  it  to  the 
jury  that,  if  the}^  thought  the  getting  the  sand  was  re- 
ferable to  the  custom,  without  reference  to  the  par- 
ticular farm,  there  was  no  evidence  of  prescriptive  right. 
Certain  expressions  in  my  summing  up  remind  me  how- 
far  I  was  attempting  to  explain  to  the  jury  the  distinc- 
tion between  a  prescriptive  right  attached  to  a  particular 
farm,  and  a  general  custom :  especially  the  expression 
as  to  the  defendant's  messuage  standing  out  as  dis- 


(a)  See  Chichester  v.  Lethbridge,  WiUes,l\. 
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tinguished  from  the  rest.    So  the  words  "  exclusive"  1835. 
and  "  favoured"  were  used  to  bring  the  attention  of  the  ' 
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jury  to  the  point,  whether  the  right  was  particular  or  against 
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general ;  for  instance,  if  a  man  set  up  a  right  of  com- 
mon attached  to  tenement  A.,  a  usage  in  respect  of 
tenements  B.,  C,  Z).,  &c.  proves  nothing.  With  re- 
spect to  my  having  pressed  upon  the  jury  that  there 
was  no  proof  of  the  existence  of  the  persons  named  in 
the  pleas  of  non-existing  grants,  that  proceeded  from 
my  not  being  able  to  see  what  was  to  satisfy  them 
whether  one  person  had  granted  rather  than  another. 
How  could  it  be  said  that  there  was  evidence  of  any 
particular  grant,  when  the  proof  applied  equally  to 
all  ? 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.,  on  a  subsequent  day  of  the 
term  {June  16th),  delivered  the  judgment  of  the  Court. 

This  case,  when  last  argued,  was  considered  to  be  in 
the  same  position  as  if  there  had  been  only  two  pleas 
of  justification :  one  under  a  prescription  to  take  sand 
upon  the  plaintiff's  close;  the  other  under  a  custom; 
and  as  if  my  learned  brother  who  tried  the  cause  had 
told  the  jury  that  they  were  to  consider  which,  if  either, 
of  these  pleas  was  proved,  for  that  they  could  not  find 
both  in  the  affirmative.  We  desired  time  to  consider 
whether  this  proposition  of  law  was  correct :  but, 
upon  reflection,  it  appears  to  me  that  this  was  not  the 
question,  but  that  the  ruling  must  be  taken  with  this 
qualification,  viz.  that  they  could  not  find  both  these 
things  upon  the  particular  evidence  laid  before  them, 
but  must  decide  which  of  the  two  they  thought  it 
proved. 

Q  q  4  Whether 
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^       ^     same  privilege  can  by  possibility  exist  in  respect  of  the 
against       Same  land,  if  each  be  distinctly  proved  by  proper  evi- 
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dence  applicable  to  each,  is  an  abstract  question  which 
we  need  not  determine.  On  looking  back  to  the  state- 
ment made  at  the  time  of  moving  for  a  new  trial,  we 
find  reason  to  doubt  whether  the  learned  Judge  did  so 
submit  it  to  the  jury;  for  he  was  ready  to  receive  their 
verdict  on  the  second  plea,  affirming  the  prescriptive 
right,  if  they  had  chosen  to  persevere  in  it.  But  the 
ruling,  if  it  had  been  in  those  terms,  must  be  taken  with 
reference  to  the  fact,  that  the  same  evidence  was  offered 
in  support  of  both  the  issues.  It  was  evidence  of  enjoy- 
ment only,  by  which  the  party  pleading  his  right  under- 
took to  prove  it.  But  it  would  be  inconsistent  with 
common  sense  to  say,  that  the  very  same  facts  could 
prove  two  rights  of  a  completely  different  nature,  such 
as  that  of  one  taking  sand  by  prescription  to  himself 
and  his  ancestors  alone  in  respect  of  particular  lands, 
and  to  himself  in  common  with  his  brother  farmers  in 
respect  of  all  lands  in  the  parish  in  respect  of  which  the 
prescription  is  claimed,  and  also  to  himself  and  all  the 
inhabitants  of  the  county.  It  was  manifestly  necessary 
that  the  jury  should  make  that  election  among  incon- 
sistent rights  which  the  evidence  should  appear  to 
them  to  establish.  We  think,  therefore,  that  the  ques- 
tion was  properly  submitted,  and  the  direction  right. 

Rule  for  a  new  trial  discharged. 
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Barons  against  Luscombe,  Ford,  and  Leaman.  Mondays 

^  June  8  th. 

TRESPASS  for  seizing  and  distraining  the  plaintiff's  Two  justices 
allowed  the  ac- 

cattle,  and  converting,  &c.  Plea,  not  guilty.  On  counts  of  over- 
the  trial  before  Bosanquet  J.  at  the  Exeter  Spring  r/office!"^By' 
assizes  1834,  the  following  facts  appeared.  The  plain-  warra^nt^"ecit- 
tifF  was  one  of  the  overseers  of  the  parish  of  Ashhurton. 

^  '  accounts  a 

for  the  year  endinij  Lady-day  1832.    The  accounts  for  certain  balance 

&         .y      J'  ^  appeared  to  be 

that  year  were  allowed  by  two  magistrates,  Mr.  DraJce  in  the  hands  of 

one  of  the  ovcr- 

and  Mr.  Kitson.     Subsequently,  upon  complaint  be-  seers,  which  he 

1  •  ,   \      '\ir      -r  iT»/r  neglected 

fore  two   Other  magistrates  («},   Mr.  Lane  and   Mr.  and  refused  to 
Monro,  that  the  plaintiff  had  not  paid  over  the  balance  ^^iredlU^' 
in  his  hands  to  the  succeeding  officers,  a  warrant  was  ^"^ceedmg 

o  '  overseers  to 

issued,  directed  to  Luscombe,  who  was  one  of  the  four  ^^s'^'ain  for  the 

balance  on  his 

overseers  of  the  succeeding  year,  and  to  the  other  three  goods,  under 

Stat.  50  G.  3. 

overseers,  under  the  hands  and  seals  of  the  latter  c.  49.  s.  1. 

,   .         ,  .   .  ,         ,        Afterwards,  a 

magistrates,  adjudging  that,  on  exammmg  and  stating  doubt  being 

the  accounts,  31/.  75.  9d.  was  remaining  in  the  plaintiff's  the  balance^as 

hands,  and  that  he  neglected  and  refused  to  deliver  it  taTnedXy''" 
over  to  the  overseers  of  the  present  year,  and  requirino:  an  order 

'  w  J         o  to  the  overseers 

the  four  overseers,  or  one  of  them,  to  levy  the  sum  by  '°  suspend,  and 

not  execute, 

distress  upon  the  plaintiff's  goods.    This  warrant  was  the  warrant  of 

distress.  This 

was  delivered  to  one  of  the  overseers,  who  nevertheless  distrained.  An  action  of  tres- 
pass being  brought  against  him, 

Held,  that  the  justices  had  no  power  to  suspend  the  order  on  account  of  a  doubt  as 
to  the  correctness  of  the  balance ;  that  the  defendant,  therefore,  was  acting  under  a  legal 
warrant,  and  was  entitled  to  a  demand  of  a  copy  of  the  warrant,  under  stat.  24  G.  2, 
c.  44.  s.  6. 

Qu^re,  whether  the  justices  who  issued  the  warrant  could  have  suspended  it  under  any 
circumstances,  as,  for  instance,  upon  discovering  that  the  balance  had  been  paid  before  the 
warrant  was  signed. 

(a)  It  appears  to  have  been  assumed,  in  the  judgment,  that-  the  jus- 
tices who  allowed  the  accounts  were  the  same  as  those  who  signed  the 
warrant  and  order  of  suspension  ;  and  this  ia,  therefore,  so  stated  in  the 
uiarginal  abstract. 

dated 
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1835.  dated  30th  October  1832.  Some  'doubt  having  after- 
~  wards  arisen  whether  the  balance  had  been  correctly 

Barons  •' 


against 

LUSCOMEE, 


ascertained,  Mr.  Monro  signed  an  order,  directed  "  to 
the  churchwardens,  constable,  and  overseers  of  the 
parish  of  Aslihurton^^  and  stating  that  the  undersigned 
justices  did  order  and  command  them  to  suspend,  and 
not  put  in  execution,  the  said  warrant.  This  order 
was  dated  19th  February  1833.  After  Mr.  Monro  had 
signed  this,  he  sent  it  to  Mr.  Lane^  who  signed  it 
and  sent  it  back  to  Mr.  Monro,  The  order  was  not 
sealed.  Mr.  Lane  stated  at  the  trial  that  he  had  had 
no  previous  conversation  with  Mr.  Monro  about  re- 
scinding the  warrant,  and  that  he  did  not  recollect 
having  seen  him  between  the  signing  of  the  warrant 
and  receiving  the  order  of  suspension.  The  order  was 
shortly  after  served  on  Luscombe  by  the  magistrates' 
clerk.  Luscombe  afterwards,  in  March  1833,  with  the 
assistance  of  the  other  two  defendants,  distrained  the 
goods  in  question.  No  proof  having  been  given  of 
any  demand  of  a  copy  of  the  distress  warrant,  the  de- 
fendant's counsel  contended  that  the  plaintiff  must  be 
nonsuited,  under  stat.  24<  G.  2.  c.  44^.  s.  6.  It  was 
answered,  that  the  magistrates  had  a  right  to  suspend 
the  warrant,  and  that,  while  it  was  so  suspended,  the 
defendants  were  not  acting  under  it,  and,  therefore,  that 
they  were  not  entitled  to  a  demand  of  a  copy.  The 
learned  Judge  reserved  the  point,  and  directed  a  verdict 
for  the  plaintiff.  In  Easier  term  1834,  Bompas  Serjt. 
obtained  a  rule  nisi  for  a  nonsuit. 


Sir  W,  W.  Follett  now  shewed  cause.  The  maajis- 
trates,  on  discovering  a  mistake,  and  finding  reason  to 
believe  that  the  plaintiff  was  not  in  arrear,  had  power 

to 
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to  suspend  their  previous  order;  and  the  order  of  sus-  1835. 
pension  was  signed  by  the  magistrates  who  made  the 

Barons 

first  order.  The  defendant  had  notice  of  the  suspen-  against 
sion  before  the  distress  was  made.  As  to  the  general 
question  of  the  power  to  suspend,  a  magistrate  cannot 
be  irretrievably  bound  by  merely  having  put  his  name 
to  a  warrant.  On  discovering  that  a  party  against 
whom  a  warrant  has  issued  is  not  liable  to  the  charge, 
he  may  direct  the  constable,  who  is  merely  his  servant, 
not  to  act  on  the  warrant.  An  order  of  removal  may 
be  superseded,  before  it  is  executed,  in  a  case  of  sur- 
prise, Pancras  v.  Riimbald  {a);  or  it  may  be  super- 
seded after  execution,  Reoe  v.  The  Justices  of  Norfolk  {b), 
[^Paiteson  J.  That  was  by  agreement  of  the  parties. 
So  a  Judge  who  has  signed  the  order  for  the  execu- 
tion of  a  convict  may  respite  him ;  and  this  Court  may 
stay  the  execution  of  its  own  judgments.  And  this  is 
a  beneficial  power.  Such  a  power  may  be  exercised 
at  any  place  or  time  before  the  execution  of  the  ori- 
ginal order,  as  in  the  case  of  a  respite;  the  principle 
being  that  the  officer,  whose  only  authority  is  the  order 
of  the  judge  or  magistrates,  cannot  act  while  that  order 
is  suspended.  The  overseer  here  is  merely  a  minis- 
terial officer;  his  authority  is  revocable  by  the  party 
conferring  it,  as  that  of  a  commissioner  of  bankruptcy 
is  revocable  by  the  great  seal.  There  can  be  no  neces- 
sity that  the  magistrates  should  meet,  if  they  concur 
in  suspending  their  own  order.  One  of  several  judges 
acting  under  a  special  commission  might,  if  he  felt 

(a)  2  Bott,^\.1%\.  p.  661.  (6th  ed.)  citing  1  Sir.  6.     See  also  note 
(6)  to  2Nol.  P.  L.  213.  (4th  ed.).   And  see  Rex\.  Smith,  2  BulsL  342, 
(6)  5B.  <^  Aid.  484.  x 

doubts 
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1835.      doubts  as  to  the  propriety  of  a  conviction,  communicate 
his  doubt  to  the  other  commissioners,  and  they  niiffht 

Barons  ...  '  J  ^ 

against      coucur  in  a  respite  without  meeting.    Suppose  magis- 

LUSCOMBE. 

trates  issued  a  warrant  to  take  goods,  and  afterwards 
discovered  that  they  had  no  jurisdiction,  and  coun- 
termanded the  order,  and  the  party  having  the  war- 
rant chose  still  to  execute,  it  is  clear  that  the  owner 
of  the  goods  must  have  a  remedy;  yet  he  could  have 
no  remedy  against  the  magistrates  who  had  counter- 
manded :  the  person  executing  the  warrant  must,  there- 
fore, be  liable.  If  a  constable  were  indicted  for  not 
executing  a  warrant,  would  it  not  be  a  defence  to  shew 
that  it  was  countermanded  ? 

Bompas-  Serjt.  (with  whom  was  Crowder)  contra. 
First,  the  magistrates  had  no  power  to  suspend;  se- 
condly, if  they  had,  this  was  not  a  regular  exercise  of 
such  power;  thirdl}',  the  parties  here,  as  the}'  acted 
bona  fide,  were  at  any  rate  entitled  to  a  demand  of  the 
warrant.   First,  the  only  instances  in  which  an  order  has 
been  held  capable  of  suspension  (independently  of  express 
enactment)  have  been  where  no  third  party  had  become 
interested,  or  where  the  proceeding  was  a  criminal  one. 
A  Judge  respites  a  criminal  whom  he  has  tried,  not 
simply  because  he  is  in  the  commission,  but  because  he 
is  considered  to  represent  the  Crown,  who  is  the  party 
adverse  to  the  prisoner.  But  it  is  very  doubtful  whether, 
if  a  third  party  became  interested,  as  by  escheat,  the 
authority  of  the  Judge  by  itself  would  be  sufficient.  A 
warrant  to  apprehend  is  a  mere  ex  parte  proceeding,  in 
which  no  other  party  is  interested ;  and,  therefore,  that 
case  is  reduced  to  the  principle  already  referred  to,  of  a 

consent 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


593 


consent  by  all  parties  interested.  But  here  the  succeed-  1835. 
ing  churchwardens  and  overseers  are  interested;  and, 

Barons 

even  in  the  event  of  an  appeal  against  a  disallowance  against 

11  LUSCOMBE 

or  accounts  under  stat.  50  G.  3.  c.  49.  s,  2.5  the  appel- 
lant must,  in  the  first  instance,  pay  over  to  the  suc- 
ceeding officers  the  sum  admitted  by  him  to  be  due, 
and  mve  recognisance  to  abide  the  order  of  sessions  as 
to  the  rest.    Besides,  here  the  magistrates  were  not 
acting  under  their  general  power  as  justices  of  peace, 
but  as  arbitrators  under  the  statute,  and  their  decision 
had  the  effect  of  an  irrevocable  award.    \_PaUeson  J. 
I  agree,  if  the  suspension  had  the  effect  of  re-opening 
the  accounts ;  but  the  warrant  proceeds,  not  merely  on 
the  settlement  of  the  accounts,  but  also  upon  a  neglect 
or  refusal  to  pay.]    The  facts  of  the  case  shew  that  the 
object  was  merely  to  re-open  the  accounts.  Secondly, 
the  act  of  the  magistrates  must  at  any  rate  be  joint. 
According  to  the  argument  on  the  other  side,  a  single 
magistrate  might  in  all  cases  protect  himself  against 
an  action  by  his  single  revocation.    Thirdly,  the  de- 
fendant, at  any  rate,  was  acting  bona  fide  under  the 
warrant  (unless  it  was  a  nullity),  and  therefore  was 
entitled  to  the  benefit  of  stat.  24  G.  2.  c,  44-.  5.  6., 
which  was  meant  to  protect  officers  who  have  inno- 
cently exceeded  the  strict  limits  of  their  authority.  It 
is  not  necessary,  for  this  purpose,  that  the  vs^arrant 
should  be  legal;  Price  v.  Messenger  (a).    It  is  a  fallacy 
to  assume  that  the  constable  can  be  sued  wherever  the 
magistrate  cannot:  there  is  no  general  right  of  action 
m  every  case  of  an  irregular  proceeding,  where  the 
party  acts  bon^  fide.    (He  was  then  stopped  by  the 
Court.) 

(«)  2  J?.  4-  p.  158. 

Lord 
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1835.  Lord  Denman  C.  J.   The  very  general  way  in  which 

the  argument  was  put  on  the  plaintiff's  side  startled  me. 

Barons  ^ 

against       If  the  Warrant  was  wholly  invalid,  and  the  magistrates 

LUSCOMBE. 

gave  notice  of  nullity  to  the  officer  before  it  was  exe- 
cuted, more  especially  if  the  party  interested  had  not  then 
required  him  to  execute  it,  possibly  the  officer,  if  sued, 
would  not  be  entitled  to  a  cop}^  of  the  warrant.  But 
that  is  not  the  present  case;  and  it  is  not  necessary  for 
me  to  give  any  opinion  on  the  more  general  doctrine. 
It  appears  that  the  question  which  arose  here  was, 
whether  the  accounts  had  originally  been  settled  rightly 
by  the  magistrates.  After  that  settlement  the  magis- 
trates had  no  right  to  rescind  their  decision.  The 
decision  of  the  justices,  and  the  order  to  pay  the  ba- 
lance, were  legal ;  and  the  magistrates  could  not  after- 
wards entitle  themselves  to  rescind  by  saying,  "  we  now 
doubt  as  to  the  state  of  the  accounts."  The  constable, 
therefore,  was  justified  in  acting  on  the  warrant,  and 
was  not  acting  of  his  own  wrong.  The  bona  fides  is 
not  impugned  ;  he  acted  on  a  warrant ;  and  therefore 
the  copy  should  have  been  demanded. 

LiTTLEDALE  J.  By  stat.  50  G.  3.  c.  49.  s.  1.,  the 
accounts  are,  in  the  first  place,  to  be  submitted  to  two 
or  more  justices,  who  are,  if  they  think  fit,  to  signify 
their  allowance  and  approbation.  After  they  have  done 
this  they  are  functi  officio,  and  cannot  open  the  ac- 
counts. Then,  if  the  churchwardens  and  overseers,  who 
have  accounted,  refuse  to  pay  the  arrearages  which  ap- 
pear on  the  allowance  of  the  account,  two  or  more 
justices  (not  necessarily  the  same  as  those  who  allowed 
the  accounts)  may  issue  their  warrant  to  the  subsequent 
churchwardens  and  overseers  to  levy  such  arrearage. 

Here 
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Here  it  is  said  that  the  justices  who  allowed  the  ac- 
counts had  made  a  mistake.  Be  it  so.  Still  they  had 
no  more  right  to  make  an  alteration  afterwards  than  an 
arbitrator  has  to  alter  his  award.  Their  power  was  at 
an  end.  The  parties,  if  dissatisfied,  should  have  ap- 
pealed under  the  second  section.  The  justices  were 
authorised  to  issue  their  warrant ;  and  they  have  done 
so.  They  had  no  right  to  suspend  on  account  of  a 
supposed  mistake.  If  it  had  appeared  that  they  had 
made  a  wrong  inference  as  to  the  fact  of  a  refusal  to 
pay,  I  will  not  say  whether  they  might  or  might  not 
have  countermanded  their  warrant;  but  they  had  no 
right  to  examine  the  accounts  again.  On  this  ground, 
therefore,  I  am  of  opinion  that  the  warrant  remained  in 
full  force,  and  that  there  should  have  been  a  demand 
of  the  copy. 

Patteson  J.  The  doubt  on  my  mind  all  along  has 
been  as  to  the  general  question,  whether  the  warrant 
could  in  any  case  be  revoked,  upon  its  being  dis- 
covered that  it  had  issued  improperly.  I  do  not  say 
whether  it  could  or  not :  no  authority  goes  the  length 
of  determining  this  point ;  and,  if  it  were  now  necessary 
to  enter  into  the  general  question,  I  should  wish  for  more 
time  to  consider  it.  But  here  it  is  plain  that  the  war- 
rant was  revoked  with  the  view  of  reconsidering  the  state 
of  the  accounts,  which  the  magistrates  clearly  had  no 
power  to  do.  The  accounts  had  been  rendered,  had 
been  the  subject  of  discussion,  and  had  been  allowed. 
The  act,  after  directing  that  two  or  more  justices  shall 
examine  and  allow,  authorises  any  two  or  more  justices 
to  issue  their  warrant  for  levying  the  arrears  in  case  of 
refusal  to  pay.    Suppose  the  parties  had  gone  to  two 

other 
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Other  justices,  what  rit^ht  could  these  justices  have  had 
to  enter  into  the  question  ?  But,  for  this  purpose,  the 
justices  who  issue  the  warrant  are  other  than  the  justices 
who  allow  the  accounts.  If  it  had  appeared  that  the 
warrant  was  issued  on  the  notion  that  the  money  had 
not  been  paid,  and  that  in  fact  it  had  been  paid,  that 
would  have  raised  the  general  question,  on  which  I 
give  no  opinion  whatever.  On  the  facts  of  this  case 
the  v/arrant  remained  good,  and  the  defendant  was 
therefore  entitled  to  a  demand  of  the  copy. 


WiiLLAMS  J.  I  need  not  give  any  opinion  how  far, 
upon  the  discovery  of  a  mistake  in  a  matter  of  fact,  the 
justices  would  have  power  to  withdraw  their  warrant. 
But  here  the  evidence  satisfies  me  that  the  real  cause  of 
superseding  the  warrant  was  a  doubt  entertained  re- 
specting the  propriety  of  the  allowance  of  the  accounts. 
They  wished  to  enter  again  into  the  consideration  of  the 
accounts.  But  they  had  no  right  to  rescind  their  war- 
rant for  this  purpose. 

Rule  absolute. 
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The  King  against  John  Henry  Manners 
Sutton,  Esquire. 

THIS  was  an  indictment  for  the  non-repair  of  Kelham  An  infant, 
eleven  years 

Bridge,  in  the  county  of  Nottingham,  which  the  de-  old,  inherited 

.  .  \andi  charged 

fendant  was  alleged  to  be  hable  to  repair,  ratione  temirce,  with  repair  of  a 
The  indictment  was  in  the  common  form.    At  the  trial  guaSTan  i^'* 
before  Tindal  C.  J.  at  the  Berhj  Spring  assizes,  1834,  ^eVroterty; 
the  following  facts  appeared.    The  defendant's  father 

°  *  '  not,  except  on 

died  intestate,  seised  of  the  estate  in  respect  of  which  the  occasional 

visits :  Held, 

obligation  to  repair  was  said  to  attach,  and  leaving  his     i.  That  al- 
though the 

widow,  the  defendant's  mother,  and  the  defendant,  his  infant  was 
son  and  heir  at  law,  him  surviving.    The  defendant  yet^bemg  so^' 
was  eleven  years  old,  and  was  in  a  course  of  education  session  oThis 
from  home,  but  passed  his  vacations  there,  and  occa-  g"^""^^^"' 

'  *  '  was  not  such 

sionally  made  a  visit  there  at  other  times.    His  mother  ow^e"" 

*'  occupier  of  the 

was  his  guardian  («),  and  resided  on  the  property,  land,  as  to  be 

chargeable  by 

dwelling  in  the  mansion  house.    The  jury  found  for  indictment  for 

non-repair  of 

the  crown.  the  bridge. 

2.  That  the 
guardian  was 

In  Easter  term  1834,  Sir  John  Campbell,  Attorney.  ^ndVccupleT 
General,  moved,  upon  leave  reserved,  for  a  rule  to  .  ^^"^^1®' 

'  infancy  would 

shew  cause  why  the  verdict  should  not  be  set  aside  not  exempt  a 

party,  liable  in 

and  a  verdict  entered  for  the  defendant,  or  a  new  trial  other  respects, 

from  indict- 
ment for  such 

non-repair,  if  there  were  no  other  person  against  whom  performance  of  the  repairs  could  be 
enforced. 

Quaere,  whether  an  owner,  who  is  not  the  occupier,  of  lands  charged  with  repair  of  a 
bridge,  be  indictable  for  non-repair? 

(a)  At  the  time  of  the  trial  she  was  acting  under  an  order  of  the  Court 
of  Chancery,  which,  however,  appears  to  have  been  made  after  the  day 
laid  in  the  indictment.  No  notice  was  taken  of  it  in  the  arguments  on 
shewing  cause,  or  in  the  judgment  of  the  Court. 

Vol.  hi.  R  r  had. 
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1835.       had.     The  grounds  of  motion  were,  first,  that  the 
defendant  was  not  liable  to  this  indictment,  because  he 

The  King  .  ' 

againsi       was  an  infant ;  secondly,  that  he  was  not  liable,  inasmuch 

Sutton.  .  i      i  . 

as  he  was  not  the  occupier  of  the  land ;  thirdly  and 

fourthly,  that  evidence  had  been  improperly  admitted 

and  rejected ;  and,  lastly,  misdirection.   A  rule  nisi  was 

granted  on  all  the  points  except  the  last,  which  was  of 

no  general  importance ;  and  in  the  ultimate  judgment 

of  the  Court  the  first  two  only  were  noticed. 

Sir  F.  Pollock,  Balgw/,  N,  R.  Clarice,  and  Waddington 
shewed  cause  in  last  Easter  term  {a).  First,  as  to  the 
liability  in  respect  of  occupation.  It  is  not  correct  to 
say  that  an  occupier  only  is  liable  to  the  repair  of  bridges, 
ratione  tenurce.  To  this  point,  1  'Roll.  Ahr.  p.  390.  tit. 
Chimin  Common  (B.)  pi.  2.  was  cited  in  moving  for  the 
rule.  It  is  said  there  "  un  owner  de  terre  qui  nest 
Toccupier  de  ceo,  ne  poet  estre  charge  a  repairer  un 
common  chimin,  mes  solmen  le  occupier.  HiL  11  Car, 
B,R.  en  un  For  Bier's  case."  And  this  is  repeated  in  Com. 
Dig,  Chimin  (A.  4.)  p.  27.,  and  occurs  also  (apparently 
translated  from  Rolle)  in  1  UAnvers^s  Abridgement,  783., 
tit.  Chimin  (B.)  (a)  pi.  2.,  where  Falm,  389.  (^)  is  referred 
to  for  the  same  point.  But  these  authorities  relate  to 
highways  only ;  the  case  in  Palmer  (also  reported  in 
%  Roll,  Rep.  {c) )  arose  upon  an  indictment  under  stat.  2  & 
3  Ph,  Sf  M,  c.  8.,  which  expressly  mentions  occupiers  5 
and  the  placitum  in  Roll.  Abr.  may  probably  have  refer- 
ence to  the  same  statute.    The  result  of  the  authorities 

(a)  April  29th.    Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Coleridge  ^s. 

(b)  Thomas  Bole's  Case.     See  4  Vin.  Abr.  507.  tit.  Chimin  Common 
(E.),  pi.  9.    Serjeant  HosUn's  Case,  Godb.  400. 

(c)  Nottingham' &  case,  2  Roll,  Rep.  412. 

as 
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as  to  bridges,  is,  to  throw  the  liability  ratione  tenurce  1835. 
upon  the  owner.    The  charge  is  in  respect  of  the  estate,  rpheK[N( 

without  regard  to  the  person  who  may  occupy ;  and  against 

A     •  r  Sutton. 
therefore  Lord  Coke  says,  2  Inst.  703.  s,  5.,  "  An  infant 

that  hath  house  or  lands  by  descent  or  purchase,  is 
liable  to  this  public  charge"  (repair  of  bridges  under 
Stat.  22  H.  8.  c.  5.  5.  3.),  "  and  so  is  the  husband  of 
a  feme  covert."  \_Littledale  J.  In  The  Qiieen  v.  Sir 
John  Bucknell(a)  Lord  Holt  speaks  of  the  liability  to 
repair  a  bridge  ratione  tenurce,  as  a  charge  on  the  pos- 
session, and  says  that  "  every  tenant  in  possession,  be 
he  but  tenant  for  years  or  at  will,  is  bound  to  repair."] 
No  doubt  that  is  so  as  to  a  tenant  for  years ;  and  in 
Regina  v.  Watson  (b)  it  was  adjudged  that  a  tenant 
at  will  was  bound  by  reason  of  his  possession  to  repair 
his  house  adjoining  a  common  bridge :  that,  however, 
was  in  order  that  the  public  might  not  be  prejudiced; 
but  it  was  said  that  he  was  not  compellable  to  repair  as 
to  his  landlord.  {Littledale  J.  Do  you  say  that  both 
owner  and  occupier  are  chargeable  ?]  There  is  no 
reason  why  they  should  not  be  so.  When  the  occupier 
is  chargeable  it  is  because  the  owner  cannot  be  found ; 
the  occupier  is  then  prima  facie  the  owner.  And  that 
is  consistent  with  the  doctrine  laid  down  in  2  Wins, 
Saund.  158  d.  note  (9)  to  Rea;  v.  Stonghton,  where  it  is 
said,  "  It  seems  that  the  occupier  and  not  the  owner  is  the 
proper  person"  to  be  indicted,  "  for  how  are  the  public  to 
know  who  is  the  owner  of  the  lands  charged  with  the  re* 
pair?"  ^ndiRegina^,  Watts{c)  and  The  Queens, Buchnell {a). 
are  cited.  But,  if  the  owner  can  be  found,  as  in  this  case, 

(a)  7  Mod,  55.    S.  C.  2  Ld.  Baym.  792.  804.    4  Vin.  Abr,  288.  tit. 
Bridges,  (B.),  pi.  26.,  and  in  marg. 

(6)  2Ld.  Raym.  856.    S.  C,  as  Regi7ia  v.  TFatts,  1  Sal/c.  357. 
(c)  1  Salk.  357. 

R  r  2  there 
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1835.  there  is  no  need  to  indict  the  occupier,  and  thereby  occa- 
ThTKrNG  ^  multiplicity  of  proceedings.    The  liability  is,  in 

agninst  principle,  a  charge  upon  the  land,  and  in  the  nature  of 
Sutton. 

a  service;  and  therefore  it  belongs,  properly,  to  the 
owner.  \_Littledale.  J.  You  say,  then,  that  if  tenant  in 
fee  leased  for  ninety-nine  years,  and  the  tenant  underlet 
for  twenty-one,  and  the  under-lessee  from  year  to  year, 
all  would  be  liable.]  That  would  follow.  But  the  oc- 
cupier is  liable  only  for  the  sake  of  public  convenience. 
And,  if  a  tenant  at  will  were  indicted  and  fined,  he  would 
have  his  remedy  against  the  owner  or  any  other  party 
chargeable,  The  Queen  v.  Sir  John  Bucknell  [a),  A  corpo- 
ration may  be  liable  ratione  tenurae,  though  they  cannot, 
properly  speaking,  have  any  personal  occupation  of  the 
land.  It  would  be  a  hardship  on  the  public,  if  an  owner 
could  relieve  himself  from  the  duty  by  putting  in  an  in- 
solvent tenant :  at  any  rate  it  would  be  an  inconvenience 
if  an  expensive  repair  might  in  any  instance  be  thrown 
upon  a  multitude  of  small  farmers.  He  who  is  in  the 
receipt  of  the  rents  and  profits,  is  the  proper  person  to 
be  looked  to.  The  very  expression  ratione  tenurce  does 
not  imply  a  mere  occupation  ;  and  repairs  done  by  a 
mere  tenant  or  undertenant,  who  might  not  have  suffi- 
cient interest  to  induce  him  to  defend  an  indictment, 
would  be  no  satisfactory  evidence  of  liability  on  a  subse- 
quent occasion. 

But,  further,  if  an  occupation  is  requisite,  the  defendant 
here  did  occupy,  by  his  guardian.  Where  there  is  a 
liability  in  respect  of  an  estate,  it  attaches  to  every  part 
of  the  estate,  though  the  whole  be  divided  among 
several  hands;  Regina  v.  The  Duchess  of  Buccleiich  [h). 
The  guardian  here  occupied  the  mansion  house,  and 

{a)  7  Mod.  98.  {b)  1  Salk.  S58. 

possession 
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possession  by  the  guardian  in  socage  was  possession  by  1835. 
the  ward,  1  Cruises  Dig.  p.  50.  tit.  L  s.  25.  («),  Good-  -pheKiN- 
title  dem.  New?nan  v.  Newman  {h),  and  Co.  Litt.  88  against 

Sutton. 

where  it  is  laid  down  that  guardian  in  socage  "  hath 
nothing  to  his  own  use,  but  to  the  use  of  the  heir." 
\_Coleridge  J.  Do  you  consider  the  guardian  an  occu- 
pier ?]  She  is  at  all  events  not  so  while  the  infant  re- 
mains with  her.  [Coleridge  J.  A  guardian  in  socage 
gains  a  settlement  by  residence  with  the  infant  on  the 
estate  (c).  And  if  the  guardian  is  an  occupier,  is  the 
infant  so  at  the  same  time?]  It  is  true  the  guardian 
gains  a  settlement ;  but  that  is  merely  by  the  right  of 
residing  irremoveably  on  the  estate,  which  the  infant 
has  also.  And  if  the  guardian  is  liable  as  an  occupier, 
it  does  not  follow  that  the  infant  may  not  be  so  too. 

Then  as  to  the  objection  that  an  infant  is  not  liable  to 
this  indictment ;  in  support  of  that  proposition,  4  Bla. 
Comm,  22.  was  cited,  where  it  is  said,  "  The  law  of 
England  does  in  some  cases  privilege  an  infant,  under 
the  age  of  twenty-one,  as  to  common  misdemeanors ; 
so  as  to  escape  fine,  imprisonment,  and  the  like:  and 
particularly  in  cases  of  omission,  as  not  repairing  a 
bridge,  or  a  highway,  and  other  similar  offences:  for, 
not  having  the  command  of  his  fortune,  till  twenty- 
one,  he  wants  the  capacity  to  do  those  thingSj  which 
the  law  requires.  But  where  there  is  any  notorious 
breach  of  the  peace,  a  riot,  battery,  or  the  like,  (which 
infants,  when  full  grown,  are  at  least  as  Hable  as 
others  to  commit)  for  these  an  infant,  above  the  age  of 
fourteen,  is  equally  liable  to  suffer,  as  a  person  of  the 
full  age  of  twenty-one."    The  exemption  from  penalties 

(o)  4th  ed.  1835.  {b)  3  Wils.  516.    See  Co.  Litt.  13  a. 

(c)  Rexv.  Oakley,  10  East,  ^91. 

R  r  3  for 
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1835.  for  non-repair  of  a  bridge  is  stated  on  the  authority  of 
^  Hale;  but  the  passage  referred  to  [a)  directly  con- 
against  tradicts  the  proposition.  Lord  Hale  says :  "  If  an  infant 
under  the  age  of  twenty-one  years  be  indicted  of  any 
misdemeanor,  as  a  riot  or  battery,  he  shall  not  be  privi- 
leged barely  by  reason  that  he  is  under  twenty-one 
years,  but  if  he  be  convicted  thereof  by  due  trial,  he 
shall  be  fined  and  imprisoned ;  and  the  reason  is,  be- 
cause upon  his  trial  the  Court  ex  officio  ought  to  consider 
and  examine  the  circumstances  of  the  fact,  whether  he 
was  doli  capax,  and  had  discretion  to  do  the  act  wherewith 
he  is  charged ;  and  the  same  law  is  of  a  femme  covert» 
2.  But  if  the  offence  charged  by  the  indictment  be  a  mere 
non-feasance,  (unless  it  be  of  such  a  thing  as  he  is 
bound  to  by  reason  of  tenure,  or  the  like  as  to  repair  a 
bridge,  &c.)  there  in  some  cases  he  shall  be  privileged 
by  his  nonage,  if  under  twenty- one,  though  above  four- 
teen years,  because  Laches  in  such  a  case  shall  not  be 
imputed  to  him."  The  dictum  of  Blackstone  is  there- 
fore unsupported  ;  and  it  is  observable  that  he  draws  no 
distinction  between  infants  under  fourteen  and  under 
twenty-one.  But  here  that  is  not  material.  The  dis- 
tinctions as  to  the  criminal  liability  of  an  infant  at 
different  ages  below  twenty-one  turn  upon  his  being  or 
not  being  doli  capax.  Civilly,  he  is  liable  for  a  tort  at 
any  age,  as  appears  from  the  Yearbook  Mich,  35  H,6. 
f.  11  i5.  pi.  18.;  and  an  indictment  for  the  non-repair 
of  a  bridge  is  in  its  nature  no  more  a  criminal  pro- 
ceeding, as  it  affects  the  infant,  than  an  action  of  waste. 
It  is  only  a  mode  of  ascertaining  whether  or  not  an 
obligation  attaches  to  him  by  reason  of  his  title  to  certain 
lands.    No  malus  animus  is  charged,  or  need  be  shewn. 

(a)  1  HaL  P.  C.  20. 

There 
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There  is  no  reason,  therefore,  that  an  infant  either  above  1835. 
or  below  fourteen,  should  not  be  subjected  to  such  an  ~ 

The  King 

indictment.    And  the  passage  cited  from  Lord  Hale  against 

.  ,  Sutton. 

justifies  this  position.    It  is  said  there,  that  in  some 

cases  of  non-feasance,  an  infant,  though  above  fourteen, 

shall  be  privileged ;  but  the  cases  are  not  specified,  and 

the  omission  to  repair  a  bridge  is  excepted.    In  2  Inst. 

703.,  the  infant's  liability  is  stated  without  limit  as  to 

age.    The  authorities  on  this  subject  are  collected  in 

4  Bac,  Abf\  («),  Infancy  and  Age  (H),  where  it  is  said 

that  in  cases  of  misdemeanors,  &c.,  where  an  infant  is 

privileged  by  his  nonage  "the  privilege  is  all  one,  whether 

he  be  above  the  age  of  fourteen,  or  under,  if  he  be  under 

one-and-twenty  years,  but  with  these  differences :  if  an 

infant"  &c.,  then  follows  the  passage  already  cited  from 

Hale,  with  the  exception  in  the  case  of  non-repair  of  a 

bridge.    To  put  an  analogous  case;  a  corporation,  as 

such,  cannot,  in  the  ordinary  sense  of  words,  commit  a 

crime :  it  can  have  no  malus  animus ;  yet  it  is  indictable 

for  neglect  of  repairs;  because,  although  the  words 

"  indictment "  and  "  misdemeanor  "  are  used,  the  matter 

charged  is  only  that  the  body  is  liable  to  something 

which  has  not  been  performed ;  the  proceeding  is  merely 

a  mode  given  by  the  English  law,  of  ascertaining  who  is 

^subject  to  a  particular  obligation.    A  strong  argument 

arises  from  the  inconvenience  which  the  public  would 

suffer  if  this  proceeding  could  not  take  place  till  the 

infant  attained  majority.    There  are  several  instances, 

in  civil  proceedings,  where  it  has  been  laid  down  the 

parol  should  not  demur  on  account  of  infancy,  because 

of  the  public  or  even  private  inconvenience  which  would 


(a)  7th  ed.  1832.  p.  352, 

R  r  4 


be 


CASES  IN  TRINITY  TERM 


1835.       be  thereby  occasioned  ;  as,  for  instance,  in  a  qiiare  im- 
Th*e  King    V^^^^i         action  of  waste  («),  a  writ  of  estrepement,  or 
against       a  writ  of  dower.    Many  other  instances  are  collected  in 

SUITON. 

2  Vin,  Abr.  137.  tit.  Jge»  (B.)  {b).  Here  the  duty  in  ques- 
tion is  in  the  nature  of  a  service,  the  proceeding  by  in- 
dictment does  not  alter  its  character  in  that  respect,  and 
there  is  no  other  mode  of  enforcing  the  service.  The 
nonage,  therefore,  ought  not  to  be  an  answer.    It  was 
holden  in  Co?int/'s  Case  (c),  that,  in  a  per  quce  servitia, 
an  infant,  who  has  the  tenancy  by  descent,  should  not 
have  his  age.    \_Littledale  J.    There  are  many  cases  in 
which  infants  are  answerable  if  they  do  not  perform  a 
duty  ;  as  if  an  infant  has  a  grant  of  an  office  exercise- 
able  by  deputy,  and  if  he  do  not  appoint  a  sufficient  one, 
it  is  a  forfeiture  of  the  office  (c?)].    It  is  true  that  the  in- 
fant, if  convicted  on  such  an  indictment  as  this,  cannot 
be  imprisoned ;  and  some  difficulty  may  be  raised  as  to 
fining :  but  the  difficulties,  if  he  be  held  not  liable,  are 
greater;  and  it  is  to  be  presumed  that,  if  the  verdict  passes 
against  him,  the  guardians  will  perform  what  is  necessary 
on  his  part.  The  excuse  of  infancy  is  rather  matter  for  a 
plea  in  abatement  than  for  a  defence  under  the  general 
issue,  since  there  is  neither  mains  animus^  nor  any  other 
material  fact  charged  by  the  indictment,  to  which  infancy 
could  be  an  answer.    \_Littledale  J,   Who  ever  heard  of 
pleading  infancy  to  an  indictment  ?   Can  the  infant  pray 
that  the  parol  may  demur  till  he  is  of  age?   Coleridge  J. 
According  to  the  assumption  on  the  defendant's  side, 
infancy  would  be  a  defence  under  the  general  issue, 

(a)  2  Inst.  303.    Co.  Lilt.  54  a. 

(b)  And  4  Bac.  Abr.  Infancy  and  Age  (L.),  p.  387.  7th  ed.  Com> 
Dig.  Enfant  (D  3.). 

(c)  9  Rq).  85  a.  (d)  Young  v.  Fowler,  Cro.  Car.  555. 

because 
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because  an  infant  could  not  be  guilty  of  the  wrongful 
omission  charged  in  the  indictment  (a)]. 

Sir  John  Campbell,  Attorney-General,  Adams  Serjt., 
and  Amos,  contra.  First,  as  to  the  liability  of  an  infant. 
It  is  admitted  on  the  other  side  that  the  case,  if  it  were 
that  of  an  infant  of  the  most  tender  years,  would  not  be 
distinguishable  from  the  present.  And  it  is  contended 
that  an  indictment  lies  against  him,  although  it  is  granted 
that  on  conviction  there  could  be  no  imprisonment,  and 
it  would  be  difficult  to  levy  a  fine.  Then  cui  bono  is 
the  alleged  liability?  The  non-repair  of  a  bridge  is, 
in  law,  a  crime ;  it  is  presented  by  the  grand  jury 
among  felonies  and  misdemeanors,  and  is  as  much  a 
misdemeanor  as  any  nuisance  by  the  non-repair  or  ob- 
struction of  a  highway.  The  king  prosecutes ;  the 
pleading,  and  the  process  relative  to  it,  are  like  those  in 
other  cases  of  misdemeanor;  and  the  prescribed  punish- 
ment, on  conviction,  is  imprisonment  and  fine.  [Cok' 
ridge  J.  How  is  the  infant  to  appear,  and  to  avail  him- 
self of  his  infancy  ?]  No  mode  is  pointed  out,  in  any 
stage  of  the  proceedings.  And  how  could  a  distringas 
to  compel  appearance  be  made  available  against  an  in- 
fant eleven  years  old,  who  has  nothing  to  do  with  the 
land  ?  All  these  difficulties  shew  that  the  course  now 
attempted,  against  an  infant  of  tender  years,  is  not 
known  to  the  law.  With  respect  to  pleading  in  civil 
causes,  the  law  points  out  a  mode  of  proceeding;  the 
infant  appears  by  his  guardian  or  next  friend.  In  the 
case  of  an  indictment  there  is  no  such  provision.  And 
yet,  if  judgment  goes  by  default,  it  is  conclusive  forever 

(a)  The  arguments  as  to  the  reception  and  exclusion  of  evidence  are 
omitted. 

after.. 
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1835.       after.     There  is  no  necessity  that  this  mode  of  pro- 

ceeding  against  an  infant  should  be  adopted.  The 

against  occupier  may  be  resorted  to.  Here  an  occupier  is 
Sutton. 

found,  namely,  the  mother,  who  is  the  common  law- 
guardian  in  socage,  and  occupies  the  mansion-house. 
If  this  had  been  the  case  of  a  guardianship  in  chivalry, 
when  the  rents  and  profits  were  all  taken  by  the  lord, 
it  cannot  be  contended  that  the  infant  would  have  been 
held  liable:  the  change  of  tenure  by  stat.  12  Car,  2. 
c,  24.  has  not  changed  the  liability  and  thrown  it  upon 
the  infant.   A  guardian  in  socage  does  not  indeed  receive 
the  rents  to  his  own  use,  but  they  vest  in  him  till  the  infant 
attains  the  age  of  fourteen.    In  Bex  v.  Toddington  {a), 
Holroyd  J.  recognises  the  obligation  of  the  guardian  ill 
socage  to  perform  the  services  annexed  to  the  infant's 
estate.    As  to  his  interest,  in  JRex  v.  Odidey  (b)  Lord 
Ellenhorough  says,  "  The  only  difference  which  can  be 
pointed  out  between  the  cases  of  an  executor  or  ad- 
ministrator and  of  a  guardian  in  socage,  in  this  respect" 
(the  right  to  a  personal  occupation  and  superintendence 
of  the  infant's  estate),  "  is  that  the  one  is  accountable 
for  the  profits  by  statute,  and  the  other  at  common  law. 
The  law  considers  a  guardian  in  socage  as  entitled  to 
the  possession  of  the  ward's  property,  and  incapable  of 
being  removed  from  it  by  any  person.   Such  a  guardian 
has  not  a  mere  office  or  authority,  but  an  interest  in  the 
ward's  estate."    The  same  view  of  the  guardian's  in- 
terest in  the  estate  is  taken  in  Oshorn  v.  Carden  (c),  and 
Bedell  v.  Constable  (d).   The  guardian  in  socage  obtains 
a  settlement  by  his  residence  on  the  estate ;  no  case  has 


(a)  IB.  4;  A.  565.      ,  (b)  10  East,  494. 

(c)  Plowd.  293.  (a)  Vaugh.  182,  183. 


been 
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been  cited  to  shew  that  the  heir  does  so  too.    Here,  1835. 

then,  the  mother  might  have  been  indicted,  or  the     „,  ~ 
'  ^  ^  '  The  Kim 

tenants  on  the  estate ;  if  the  infant  is  to  be  prosecuted,  against 

Sutton, 

the  estate  may  be  unjustly  burdened  by  a  proceeding 
against  one  who  cannot  defend. 

And,  as  neither  necessity  nor  convenience  are  in 
favour  of  an  indictment  against  the  infant,  so  also  is  it 
unsupported  by  authorities.    No  precedent  is  shewn  for 
it.    The  passage  cited  from  1  Hale,  20.  only  states  that  in 
some  cases  of  non-feasance  the  infant  shall  be  privileged 
if  under  twenty-one,  "though  above  fourteen  years;" 
*'  unless,"  &c.    The  case  of  an  infant  under  fourteen  is 
not  at  all  adverted  to.  The  dictum  in  2  Inst.  703.  (which 
is  referred  to  in  the  passage  of  Hale  just  cited),  that  an 
infant  having  house  or  lands  by  descent  or  purchase 
"  is  liable  to  this  public  charge,"  does  not  necessarily 
imply  that  he  may  be  indicted.   It  means,  only,  that  the 
infant  may  be  rated  as  an  inhabitant  of  the  county,  and 
that,  if  the  county  be  indicted  (in  which  case  there  is  no 
difficulty  as  to  the  infant's  pleading),  his  land  is  liable 
to  contribution.    As  to  the  cases  in  which  it  has  been 
laid  down  that  an  infant  should  not  have  his  age, 
Conn^s  Case  {a)  was  that  of  a  civil  action  ;  and  in  all  the 
other  instances  the  infant  might  appear  by  guardian. 
On  the  other  hand,  it  is  evident,  from  several  authorities, 
that  the  law  is  tender  of  fining  and  amercing  infants^ 
Thus,  in  Hawk.  P.  C.  book  2.  c.  23.  s.  159.,  it  is  said, 
Also  it  is  certain  that  an  infant  is  in  no  case  to  be 
fined  for  a  false  appeal ;  but  some  have  holden  that  he 
may  be  amerced,  which  is  contradicted  by  others,  who 
say,  that  an  infant  can  in  no  case  be  amerced."   And  in 
Co,  Lit.  126  b.  it  is  asked :  "  What  then  if  a  prcecipe  be 

(a)  9Rep,Mh. 

brought 
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1835.  brought  against  an  infant,  and,  hanging  the  plea,  he 
rS~Z7'      Cometh  of  full  age  ?   He  shall  be  amerced  for  the  delay 

The  King  ° 

against      after  his  full  age."    [Lord  Denman  C.  J.    Suppose,  in 

SuxxoN.  ^  ^ 

the  present  case,  the  infant  himself  had  been  the  occu- 
pier; would  no  person  have  been  liable  to  indictment?] 
There  would  be  either  a  testamentary  guardian  or  a 
guardian  in  socage  to  proceed  against.    [Lord  Den- 
man C.  J.  Not  necessarily.    He  might  be  nullius  filius. 
Littledale  J.  If  he  were  above  fourteen,  or  took  by  pur- 
chase («),  there  would  be  no  guardian  in  socage.]  Per- 
haps the  Court  of  Chancery  would  appoint  a  guardian. 
IPatteson  J.    A  guardian  appointed  by  the  Court  of 
Chancery  would  be  only  in  the  nature  of  a  receiver. 
He  would  be  little  more  than  a  bailiff  or  servant.  And 
such  a  guardian  does  not  occupy  personally.]  The 
cases  put  are  too  improbable  to  guide  the  judgment  of 
the  Court  in  laying  down  a  rule.    At  all  events  an 
infant  of  tender  years  would  not  be  indictable;  he  could 
not  be  an  occupier  for  this  purpose.    And  the  Court 
cannot  draw  a  line  between  infants  of  one  age  and 
another.    [Lord  Denman  C.  J.    An  infant  of  tender 
years  may  be  executed  for  felony.    Is  an  infant  guilty 
of  no  punishable  offence,  if  he,  being  liable  by  tenure  to 
repair,  and  being  in  receipt  of  the  rents,  refuses  to  do 
repairs  ?]   No  line  can  be  drawn,  as  to  this,  between  one 
infant  and  another,  at  least  below  the  age  of  fourteen. 
[Lord  Denman  C.  J.   Lord  Hale,  in  speaking  of  mis- 
demeanors for  which  an  infant  may  be  indicted,  says  (b) 
that  the  Court  "  ought  to  consider  and  examine  the 
circumstances  of  the  fact,  whether  he  was  doli  capax, 
and  had  discretion  to  do  the  act  wherewith  he  is 
charged."]    Supposing  that  test  applied,  the  defendant, 

{a)  See  Harg,  Co.  Litt.  87  b.  note  (1).  (b)  1  Hal.  P.  C  20. 

under 
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under  the  circumstances  of  this  case,  could  not  be  held  1835. 
responsible.    [^Patteson  J.    As  to  the  question  of  lia-     The  King 
bility :  an  infant  is  liable  to  an  action  in  case  of  tort.  against 

SUTXON. 

Suppose  a  person  had  a  limb  broken  in  consequence  of 
the  defective  state  of  the  bridjje.  Would  not  an  action 
lie  at  his  suit  against  the  infant  who  was  bound  to  re- 
pair?] The  difficulty  of  the  present  case  would  not  be 
felt  there.  A  guardian  might  be  appointed  to  defend. 
On  indictment  there  is  no  course  by  which  the  interests 
of  the  infant  could  be  protected. 

As  to  the  point  of  occupation  :  the  owner,  if  he  is 
not  also  the  occupier,  is  not  liable  for  non-repair.  1  Roll, 
Abr.  p.  390.  tit.  Chimin  Common  (B)  pi.  2.,  Com,  Dig, 
Chimin  (A  4.),  are  clear  authorities  on  this  point,  unless 
a  distinction  can  be  made  between  a  bridge  and  a  high- 
way, for  which  there  is  no  ground,  a  bridge  being  part 
of  the  highway.  Note  (9.)  to  Rex  v.  Stoughton  (a),  and 
the  cases  there  cited,  are  to  the  same  effect.  The  pos- 
session of  the  mother  as  guardian,  whatever  might  have 
been  its  effect  with  reference  to  a  possessio  fratris^  is  not 
such  an  occupation  by  the  infant  as  can  subject  him  to 
this  indictment. 

Cur.  adv,  mlL 


Lord  Denman  C.  J.,  on  a  subsequent  day  of  this 
term  [b\  delivered  the  judgment  of  the  Court.  After 
stating  the  nature  of  the  indictment,  and  the  verdict, 
his  Lordship  said  :  — 

Upon  the  argument  on  a  motion  for  a  new  trial, 
several  points  were  insisted  on ;  but,  as  this  case  will  be 
decided  upon  one  only,  it  is  unnecessary  to  do  more 

(a)  2  Wms.  Smnd.  158  d,  5th  ed.  (b)  June  4th. 

than 
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1835.       than  to  state  that  one,  with  the  facts  on  which  it  rested, 
and  the  reasons  for  our  decision. 

The  King 

against  It  appeared  that  the  defendant  was  the  son  and  heir 

of  The  Reverend  Frederick  Manners  Sutton^  who  died  in- 
testate and  seised  of  the  property  on  which  the  obligation 
to  repair  attached ;  that  he  was  an  infant  of  the  age  of 
eleven  years,  in  a  course  of  education  from  home,  passing 
his  vacations  there,  and  occasionally  visiting  it ;  that  his 
mother  was  his  guardian,  and  resided  on  the  property. 

Under  these  circumstances  it  was  contended,  that  the 
defendant  was  not  the  occupier,  and  that  the  occupier 
only  could  be  indicted  for  non-repair.  As  we  are  of 
opinion  that  he  was  neither  an  owner  nor  an  occupier 
in  the  sense  required  to  make  him  chargeable  upon  this 
indictment,  it  will  be  unnecessary  for  us  to  decide  gene- 
rally, whether  owners,  merely  as  such,  and  not  in  occu- 
pation, are  liable  to  charges  of  this  description,  as  no 
doubt  can  exist  as  to  the  liability  of  occupiers.  Con- 
sidering it  then  as  settled  law,  that  the  occupier  of  land 
charged  with  the  repair  of  a  bridge  is  liable  to  the  per- 
formance of  that  duty,  and  assuming  only  for  the 
purpose  of  the  argument,  that  the  owner,  as  such,  may 
be  also  liable,  the  question  for  our  consideration  will  be, 
whether  the  defendant  is  either  the  occupier  or  the 
owner  of  the  lands  here  charged,  in  such  a  sense  as  is 
required  for  the  purposes  of  the  present  indictment; 
and  this  will  depend  upon  a  consideration,  as  well  of 
the  facts  above  stated,  as  of  the  nature  of  the  duty  for 
the  neglect  of  which  he  is  charged. 

Now  as  to  the  former  we  can  only  take  the  possession 
of  the  defendant's  mother  to  be  that  of  a  guardian  in 
socage;  and  it  is  clear  from  several  authorities,  that  to 
some  purposes  the  infant,  whose  guardian  in  socage  has 

entered 
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entered  and  is  in  possession,  is  considered  in  law  as  not  1835. 
merely  the  owner  in  n>ht,  but  the  owner  in  actual  seisin  ~~" 

^    \  The  King 

of  the  lands.    This  is  so  for  the  purpose  of  transmitting  against 

Sutton. 

land  by  descent,  or  excluding  the  half  blood  by  a  pos- 
sessio  fratris ;  Bro.  Abr.  Discent.  1 9. ;  Goodtitle  dem, 
Newma7i  v.  Newman  (a),  in  each  of  which  cases  an  actual 
entry  and  possession,  at  least  by  construction  of  law,  are 
necessary.  The  defendant,  therefore,  may  be  taken  to  be 
an  owner  actually  seised ;  but  then  it  is  by  his  guardian : 
and  his  wardship  precludes  him  entirely  from  any  con- 
trol over  the  land,  or  any  disposal  of  the  issues;  he 
can  at  present  claim  his  maintenance  from  it  and  no 
more.  This  is  the  nature  of  the  defendant's  present 
relation  to  the  land. 

Next,  as  to  the  duty  to  be  performed,  it  is  to  be 
observed,  that  this  is  not  merely  the  duty  of  any  in- 
habitant of  a  county  with  regard  to  a  bridge  repairable 
by  the  county,  to  submit,  namely,  to  an  assessment  on 
his  lands,  and  a  distress  in  case  of  non-payment,  the 
amount  of  the  assessment  being  to  be  paid  over  to 
public  officers,  who  are  charged  with  the  actual  super- 
intendence and  performance  of  the  repairs.  To  this 
duty  an  infant  is  expressly  declared  by  Lord  Coke  to  be 
liable,  if  he  hath  house  or  lands  by  descent  or  purchase; 
2  Inst.  703.  But  an  individual,  charged  as  the  de- 
fendant is,  is  himself  required  to  do  the  act,  the  law 
not  interfering  either  to  controul  or  assist  him  in  the 
manner  of  procuring  or  applying  the  funds  necessary 
for  the  purpose.  It  should  seem  reasonable  therefore 
to  suppose  that  the  owner  or  the  occupier,  who  is  to  be 
held  liable  criminally  for  non-repair,  should  be  one  in 


(a)  3  WUs.  516. 


whom 


|»  m  iiCASES  IN  TRINITY  TERM 

tB35»       whom  the  law  supposes  to  be  vested  a  command  over 
,The  King  actual  possession  of  the  profits  of  the  land;  and 

y^ainst  we  ought  to  require  some  principle  or  authority  for 
holding  that  the  liability  attaches  under  other  cir- 
cumstances. 

It  is  true  that,  if  it  could  be  shewn  that  no  other 
person  was  in  a  situation  to  be  called  on  for  the  per- 
formance of  the  duty,  and  that  the  public  would  receive 
detriment  by  considering  the  ward  not  liable,  there  are 
not  wanting  analogies  in  the  law  which  would  justify  us 
in  enforcing  the  performance  of  it  by  him.  It  is  suffi- 
cient to  refer  for  this  purpose  to  the  numerous  cases 
collected  in  4  Bac.  Abr.,  Infancif  and  Age  (L),  in  which 
an  infant  suing  or  being  sued,  his  age  was  not  allowed, 
nor  the  parol  permitted  to  demur,  the  principle  of 
which  was,  that  thereby  some  inconvenience  would 
ensue  to  the  public,  or  some  injustice  be  done  to  the 
parties,  more  than  countervailing  the  acknowledged 
inconvenience  of  suffering  the  suit  to  proceed  during 
the  nonage. 

The  remaining  question,  therefore,  is,  whether  the 
guardian  in  socage  in  possession  is  such  an  owner  or 
occupier  as  to  be  properly  liable  to  the  discharge  of  this 
burden.  Now  it  is  clear  that  the  guardian  in  socage, 
after  entry,  has  the  legal  possession  of  the  land  to  the 
use  of  the  infant.  It  is  observed  by  Bayley  J.,  in  Rex  v. 
Oakley  {a),  that  the  form  of  pleading  by  a  guardian  in 
socage  was,  that  he  entered  as  such,  and  was  possessed. 
During  the  continuance  of  his  interest  he  is  in  the 
entire  receipt  of  the  profits,  and  he  is  invested  with  the 
absolute  control  over  their  immediate  disposal,  subject 

(a)  10  Eastf  ^95. 

only 
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only  to  the  maintenance  of  the  heir.    He  may  bring  1835. 
trespass  or  ejectment  in  his  own  name,  and  make  a  ^ 
lease  also  in  the  same,  until  the  infant's  age  of  fourteen ;  against 
Wade  V,  Baker  and  Cole  (a).    The  courts  should  be 
held  in  his  name;  Shopland  v.  Bysler[b)i  and  he  may 
grant  copyholds,  in  reversion  even,  the  grants  of  which 
will  be  good,  though  they  come  not  into  possession 
during  the  nonage  of  the  ward;  2  RolLAbr.4>i,  Gardcy 
(Q.)pl^  3. 

The  guardian  then  being  in  possession,  and  receiving 
and  disposing  of  all  the  issues,  subject  only  to  the 
infant's  maintenance  and  a  future  account,  is  undoubt- 
edly such  an  owner  and  occupier  as  may  properly  be 
looked  to  by  the  public  for  the  discharge  of  all  those 
obligations  to  which  the  land  is  bound ;  and  there  is  no 
injustice  or  inconvenience  in  this,  because,  upon  the 
account  which  he  is  to  render  to  the  infant,  he  "  shall 
have  allowance  of  all  his  reasonable  costs  and  expenses 
in  all  things."    Litt  s.  123. 

Upon  the  whole,  therefore,  we  conclude  that,  even 
assuming  it  to  be  true,  generalli/,  that  an  owner  not  in 
possession  may  be  bound,  as  well  as  the  occupier,  to  the 
performance  of  repairs  to  a  bridge,  ratione  tenuras,  still 
that  an  infant,  in  ward  to  a  guardian  in  socage  in  pos* 
session,  does  not  fall  within  the  reason  of  that  rule ;  and, 
consequently,  that  the  defendant  in  the  present  case> 
and  on  the  facts  now  appearing,  should  have  been  ac- 
quitted. 

Rule  absolute  to  enter  a  verdict  for  the  defendant* 

(o)  1  Lord  Raym.  ISl.  (i)  Cro.  Jac  99* 


Vol.  III.  S  s 
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Tuesday^ 
June  9th. 


Ex  parte  Win  field. 


The  Court  will 
grant  a  rule 
absolute  in  the 
first  instance 
for  a  mandamus 
to  the  arch- 
deacon, to 
swear  in  a  party 
as  church- 
warden, on 
affidavit  of  due 
election,  de- 
mand, and 
refusal,  and  of 
notice  to  the 
archdeacon  of 
the  application 
to  the  Court ; 
the  ground  of 
refusal  not 
appearing  by 
the  affidavit  in 
support  of  the 
rule. 


J^ILL  applied  for  a  mandamus  to  the  Archdeacon  of 
Coventri/i  directing  him  to  swear  in  JoJin  Win- 
Jleld  as  churchwarden  of  the  parish  of  St.  MartirCsy  in 
Bitmingham,  in  the  county  of  Warwick.  The  affidavit 
stated  that  Wi7ifield  had  been  unanimously  elected  at  a 
regular  meeting  of  the  inhabitants  of  the  parish  in 
vestry  assembled,  and  afterwards  received  a  notice  from 
the  officer  of  the  ecclesiastical  court  of  the  Bishop  of 
Litclifield  and  Coventry^  in  which  diocese  the  parish  is 
situate,  to  attend  the  archdeacon's  visitation  to  qualify, 
&c.:  that  he  subsequently  attended  at  the  appointed 
time  and  place,  and  presented  himself  to  the  archdeacon 
to  take  the  oath,  and,  in  consequence  of  an  informality, 
was  directed  to  present  himself  again  on  another  day : 
that  he  did  so  present  himself  on  that  day,  when  objec- 
tions were  made  to  him  by  another  person,  which  he 
considered  untenable  (but  which  were  not  stated  in  the 
affidavit),  in  consequence  of  which  the  archdeacon  had 
refused  to  swear  him  in. 

Notice  had  been  given  to  the  archdeacon  that  this 
Court  would  be  applied  to. 


The  Court  {a)  granted  a  rule  absolute  in  the  first 
instance  (6). 

(a)  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams  Js. 

(b)  See  the  next  two  cases. 
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1835. 


[The  following  case  was  decided  in  Michaelmas 
term,  1835.] 

The  King  against  The  Archdeacon  of  Mid-  \Monday, 

1     \       .1  November  9  th.  ] 

DLESEX  and  Another.  ^ 


gIR  W,  W,  FOLLETT  had  obtained  a  rule  in  Easter  A  rule  nisi 

term  last,  calling  upon  the  archdeacon,  and  the  obtaii^d  for  a 
official  duly  constituted  surrogate  of  the  archdeaconry  ^n^arcMeacon 
of  Middlesex:,  to  shew  cause  why  a  mandamus  should  f^^  surrogate, 

'  to  swear  in 

not  issue,  commanding  them,  or  one  of  them,  or  other  certain  persons 

^  as  church- 

competent  judge  in  that  behalf,  to  swear  in  James  wardens  and 

sidesmen  of  a 

Haward  and  Robert  Tai/lor  as  churchwardens,  and  four  parish,  it  ap- 
others  as  sidesmen,  of  the  parish  of  St.  Martin-in-tke-  davit  that  th^ 
Fields,  in  the  county  of  Middlesex:.    The  affidavits  in  colourably^^ 
support  of  the  rule  stated  that  Haward  and  Tai/lor  were,  thltthe  validity 
on  Easter  Monday  and  Tuesday,  April  21  and  22,  duly  of  the  election 

.7?  ^        J    was  disputed; 

elected  as  churchwardens,  and  the  other  four  as  sidesmen,  that  there  was 

an  usage  in  the 

and  the  result  of  the  scrutiny  on  the  election  finally  archdeaconry  to 

swear  in  the 

reported  at  a  vestry  meetmg  on  the  27th  or  April  1835 ;  parties  elected, 
and  that  tliey,  after  the  meeting,  had  attended  at  the  day^sub^quent 
chambers  of  Dr.  Phillimore,  the  surrogate,  and  required  appdnter'^^"' 
to  be  sworn  in.    That        Phillimore  had  declined  to  annual ly  by  the 

archdeacon  j 

swear  them  until  the  annual  visitation  of  the  archdeacon,       that  the 

surrogate,  being 

on  the  19th  of  May,  had  taken  place,  stating,  however,  applied  to  im- 

111  .  .     .  ...         mediately  after 

that,  although  it  was  customary  to  wait  till  the  visitation,  the  election  to 
the  churchwardens  had  sometimes  been  admitted  imme-  plntes^j^ad^ 
diately  on  their  election,  if  he  (Dr.  Phillimore)  were  satis-  mutt*wai?till 
fied  that  it  was  a  case  of  emergency,  and  adding,  that  he  po^i^fte^j'Tut 

that  he  would 

not  disobey  a  mandamus  from  this  Court :  Held,  that  this  was  a  refusal,  and  that  the 
usage,  if  a  good  one,  should  be  returned  to  the  mandamus  ;  and  the  Court  made  the  rule 
absolute,  without  entering  into  the  question  of  the  validity  of  the  election. 

S  s  2  would 
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1835.  would  obey  the  mandamus  of  the  Court.  Notice  was 
""7"      then  given  to  him  that  application  would  be  made  to 

Ine  King  *  * 

against       the  Coui't.    There  was  also  an  affidavit  that  Dr.  Phil-' 

The  Arch- 
deacon of     limore  had,  on  a  subsequent  day,  stated  that  he  declined 
Middlesex.  .  i     ^  , 

to  swear  in  the  applicants,  on  the  ground  of  the  con- 
flicting claims  of  other  candidates.  The  affidavits  in 
answer  stated  that  it  was  the  immemorial  usage  and 
custom  in  the  parish,  and  other  parishes  in  the  same 
archdeaconry  (of  Middlesex),  that  a  day  should  be 
appointed  by  the  archdeacon  to  swear  in  the  church- 
wardens of  all  the  parishes,  and  that  the  day  appointed 
for  the  present  year  was  the  19th  of  May,  The  affi- 
davits in  support  of  the  rule  also  contained  statements 
to  shew  the  due  election  of  the  applicants;  and  those 
against  the  rule,  to  shew  that  other  candidates  ought 
to  have  been  declared  elected  under  stat.  58  G.  3.  c,  69. 


Sir  John  Campbell,  Attorney-General,  now  shewed 
cause.  It  is  true  that,  as  Howard  and  Taylor  have  a 
colourable  title,  the  Court  will  direct  a  mandamus  to 
swear  them  in,  without  deciding  on  the  title  at  this 
stage.   But  here  there  has  been  no  refusal. 

Sir  W»  W,  Follett  (with  whom  was  Steer),  contra, 
contended  that  what  had  passed  amounted  to  a  refusal. 
He  also  proceeded  to  argue  that  the  usage  was  not  a 
good  answer ;  but  he  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  It  is  to  be  lamented,  either  that 
this  motion  was  made,  or  that  the  opposing  party  did 
not  consent  to  the  rule  being  made  absolute.  There 
has  been  a  refusal.  When  the  party  says,  "  I  will 
waitj  because  there  is  a  custom,"  he,  in  effect^  refuses.  I^ 

there 
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there  be  such  a  custom,  he  may  return  it;  and  to  say 
that  he  will  not  disobey  the  order  of  this  Court,  amounts 
to  a  refusal  to  comply  without  the  order. 

Patteson,  Williams,  and  Coleridge  Js.  con- 
curred. 

Rule  absolute  (a), 

(a)  See  the  preceding  and  the  next  case. 


1835. 

The  King 
against 

The  Arch- 
deacon of 

Middlesex. 


[The  following  case  was  decided  in  Trinity  term,  1836.]  [1836.] 
Ex  parte  Duffield  and  Another.  j^^^S.] 

ZUMLEY  moved  for  a  mandamus  commanding  the  The  Court  will 
grant  a  man- 

official  principal  of  the  royal  peculiar  and  exempt  damns  by  rule 

absolute  in  the 

jurisdiction  of  the  collegiate  church  of  Wolverhampton^  first  instance, 

...  ,  .    ,  ,    .    to  compel  the 

and  his  surrogate,  or  other  competent  judge,  to  admi-  official  to  ad- 
nister  the  declaration  appointed  by  stat.  5  &  6  ^.4.  c.  62.  "^^h  orVe-^ 
s.  9.,  to  William  DuMeld  and  Joseph  Waltho,  as  chapel-  claration  to  a 

*^  ^  *        party  claiming 

wardens  of  the  chapel  of  St.  John,  Wolverhampton.    By  to  have  been 

elected  as  cha- 

the  affidavits  in  support  of  the  rule,  it  appeared  that  the  pelwardenofa 

,        ,  ,       .  ,  chapel  (under  a 

chapel  was  witnm  the  jurisdiction;  that  it  was  erected  local  act,  con- 
under  a  local  act,  which  directed  an  election,  by  the  JheTficer^" 
inhabitants,  of  chapelwardens  for  the  chapel,  who  were  ^^o^y^^^fl^ 
to  have  the  same  power  of  makinof  rates,  and  for  other  churchwarden 
purposes  relating  to  the  chapel,  and  the  repairs  and  poses  of  the 

chapel),  though 

ornaments  thereof,  as  the  churchwardens  or  chapel-  other  parties 
wardens  of  any  other  church  or  chapel  in  the  diocese  of  been  elected. 
Litchjleld  and  Coventry ;  that  Duffield  and  Waltho  were 
duly  elected,  but  that  the  validity  of  the  election  was 
disputed,  and  other  parties  claimed  to  be  elected ;  that, 
S  s  3  at 
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[1836.]     at  the  instance  of  the  principal  official,  Diiffield  and 
Waltho  presented  themselves  to  be  sworn  in,  or  make 

Ex  parte 

DuFFiELB.     the  declaration ;  and  that  the  official  refused  to  allow 
them  to  swear  in  or  qualify. 

Lumleif  referred  to  B.ex  v.  The  Archdeacon  of  Mid- 
dlesex {a). 

Lord  Denman  C.  J.    You  are  entitled  to  a  rule  ab- 
solute in  the  first  instance* 

LiTTLEDALE^  i'ATTEsoN,  and  WiLLiAMS  Js.  Con- 
curred 

Rule  absolute. 


(a)^Anta,  p,  615.|  and  see  jEo?  parte  Winfieldj  ante,  p.  614. 
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The  King  against  The  Company  of  Proprietors  Wednesday, 
of  the  Monmouthshire  Canal  Navigation.  '^"^^ 

BY  a  poor-rate  made  for  the  borough  of  Newport,  i.  By  a  canal 
Ti/T  •  r -r»  •  pi  (passed  in 

Monmouthshire,  the  Company  of  Proprietors  of  the  1792,  when 

Monmouthshire  Canal  Navigation  were  rated  as  the  occu-  side^reTrateabl'e 

piers  of  that  part  of  their  canal  lying  within  the  borough  pany^was  i^n-*^' 

of  Newport,  and  a  house,  tramroad,  weighing  machine,  ^^^'po'^fted,  and 

^      '  '  '        o      &  '  authorized  to 

coach-house,  &c.,  also  within  the  said  borough,  in  the       ^^nA^,  and 

®  to  take  and 

following  form  :  fiect  build- 

ings, for  the 

purpose  of  constructing  a  canal  and  railways,  and  to  take  tolls ;  and  it  was  provided  that 
the  tolls  should  not,  at  any  time  or  times  thereafter,  be  subject  to  taxes  or  rates,  and  that 
the  company  should,  from  time  to  tipie,  be  rated  in  respect  of  the  lands  and  grounds  to 
be  taken,  and  the  buildings  to  be  erected  by  them,  in  the  same  proportion  as,  and  not  at 
any  higher  value  or  improved  rent,  than  other  lands,  grounds,  and  buildings  adjacent  xvere 
or  should,  for  the  time  being,  be  rated,  and  as  the  lands,  grounds,  and  buildings,  to  be  taken 
and  erected  by  them,  woidd  have  been  rateable,  in  case  they  had  continued  in  their  former 
state,  and  not  been  used  for  the  purposes  of  the  undertaking.  The  adjacent  lands  and  build- 
ings improved  in  value,  from  the  time  of  the  commencement  of  the  undertaking,  partly 
in  consequence  of  the  undertaking  being  carried  into  effect,  partly  from  independent  causes  : 
Held,  that  the  land  and  buildings  used  for  the  canal  were  to  be  rated  at  the  value  which 
the  adjacent  lands,  &c.,  bore  at  the  time  of  the  rate  ;  and  not  at  the  value  which  these  latter 
bore  at  the  commencement  of  the  undertaking,  nor  at  that  which  they  would  have  borne 
at  the  time  of  the  rate  if  the  undertaking  had  not  been  carried  into  effect.  Although, 
from  the  passing  of  the  act  to  the  time  of  the  question  being  raised  (forty  years),  the  rate 
had  always  been  made  according  to  the  original  value  of  the  lands  adjacent. 

2.  A  subsequent  statute  authorized  the  company  to  extend  the  canal,  and  to  purchase 
lands  for  that  purpose ;  and  it  provided,  that  they  might  take  the  like  tolls  on  the  new 
canal,  &c.  as  under  the  former  act,  and  have  the  like  powers  and  remedies  for  recovering 
them.  And  that  the  clauses,  powers,  authorities,  provisoes,  orders,  rules,  regulations,  limita- 
tions, exemptions,  restrictions,  privileges,  penalties,  forfeitures,  punishments,  and  provisions 
contained  in  the  former  act,  should,  so  far  as  the  same  would  apply  and  the  case  would 
admit,  extend  to  the  new  canal,  &c.  and  should  take  effect,  operate,  be  put  in  execution, 
used,  and  exercised  by  the  company,  and  be  applied  and  enforced  in  respect  of  making,  main- 
taining, and  using  the  new  canal,  &c.  and  regulatitig  the  navigation  thereon,  for  jnmishing 
offences  relating  thereto,  for  purchasing  lands  and  assessing  damages,  and  with  respect  to  all 
matters  in  anyivise  touching  the  new  canal,  &c.  in  the  same  manner  to  all  intents  and  pur- 
poses as  if  the  same  clauses,  &c.,  had  been  inserted,  repeated,  and  enacted,  at  full  length, 
by  the  subsequent  act,  and  as  if  the  new  canal,  &c.  had  been  a  part  of  the  canal  authorized 
to  be  made  by  the  former  act :  Held,  that  the  provision  as  to  rating  the  original  canal 
extended  to  the  new  part. 

3.  By  a  third  statute,  a  tramroad  company  was  incorporated,  and  it  and  the  canal  com- 
pany were  authorized  to  make  railways,  and  to  take  such  tolls  on  these  railways  as  the 
canal  company  might  take  by  the  first  statute  ;  and  it  was  provided,  that  the  clauses,  powers, 
authorities,  regulations,  &;c.  (as  in  the  second  statute),  of  the  first  statute,  should  extend 
(in  the  same  terms  as  in  the  second)  to  the  railways  last-mentioned,  and  to  regulating  the 
carriage  or  conveyance  of  goods  thereon,  as  if  these  railways  had  been  authorized  to  be  made 
by  the  fii'st  statute,  and  the  tramroad  company  had  been  therein  named  instead  of  the  canal 
company  :  Held,  that  the  provision  as  to  rating  the  original  canal  extended  to  these  railways. 

S  s  4  Valuation. 
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Valuation,  Assessment.      Canal  house,  canal,  tramroad, 

£100  0  0    Canal  Company  £20  0  O  weighing  machine,  coach- 

house,  &c. 

On  appeal,  the  sessions  confirmed  the  rate,  subject 
to  the  opinion  of  this  Court  upon  the  following  case : 

By  Stat.  32  G,  3,  c.  102.,  The  Company  of  Proprietors 
of  the  'Monmouthshire  Canal  Navigation  were  incor- 
porated, and  empowered  to  make,  amongst  other  canals 
and  railways,  and  to  keep  navigable,  a  canal  from  some 
place  near  Pontne^wynydd,  in  the  parish  of  Trevethin,  in 
Monmouthshire,  to  the  river  UsJc,  at  or  near  Newporf^ 
and  to  purchase  lands  for  the  use  of  the  said  under- 
taking (a);  and  by  sections  91.  and  95.  they  were  em- 
powered to  take  certain  tolls.  By  sect.  101.  it  was  en- 
acted, that  "the  said  rates,  tolls,  and  duties  by  this 
act  granted"  to  the  said  company,  "  shall  not  at  any 
time  or  times  hereafter  be  charged  with  or  be  subject 
or  liable  to  the  payment  of  any  parliamentary  or  paro- 
chial rates,  taxes,  assessments,  or  impositions  what- 
soever; and  that  the  said  company  of  proprietors,  and 
their  successors,  shall  from  time  to  time  be  rated  to 
all  parliamentary  and  parochial  rates,  taxes,  assess- 
ments, and  impositions,  for  and  in  respect  of  the  lands 
and  grounds  to  be  purchased  or  taken,  and  the  ware- 
houses and  other  buildings  to  be  erected  or  set  up, 
by  the  said  company,  or  their  successors,  in  pursuance 
of  this  act,  in  such  and  the  same  proportion  as,  but  not 
at  any  higher  value  or  improved  rent,  than  other  lands, 

(a)  By  the  first  section,  the  company  were  empowered  to  make  rail  or 
■waggon  ways,  or  stone  roads,  from  the  canals  or  railroads  mentioned  above, 
to  any  iron  works,  limestone  quarries,  or  coal  mines,  within  eight  miles 
thereof,  and  to  enter  upon  lands,  &c. ;  and,  by  sect.  38.,  the  purchase- 
money  and  compensation  to  be  paid  to  the  owners  of  lands  used  was  to 
be  settled  by  certain  commissioners,  with  an  appeal  to  a  jury. 

grounds, 
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grounds,  and  buildings  lying  near  or  adjacent  thereto,  1835. 

are  or  shall,  for  the  time  being,  be  rated,  and  as  the      "  \_. 

The  KiNGi 

lands,  grounds,  warehouses,  and  other  buildings  so  to  ogninst 
be  purchased  and  taken,  and  erected,  would  have  been  MOUTHSHIRE 
rateable  in  case  the  same  had  continued  in  their  former  Conipany. 
state,  and  not  been  used  for  the  purposes  of  the  said 
navigation  or  undertaking."    By  virtue  of  this  act  the 
company  purchased  lands,  and  made  the  intended  canal ; 
part  of  which  lies  within  the  borough  of  Neuoporty  and 
is  the  land  taken  for  the  purposes  of  such  canal,  in- 
cluded in  the  above  rate. 

Stat.  37  G.  3.  c.  100.,  after  reciting  stat.  32  G.  3. 
c,  102.,  empowered  the  canal  company  to  extend  the 
said  canal  about  one  mile  and  a  half  beyond  its  then 
termination,  and  to  purchase  lands  for  the  purpose  of 
such  extension  :  and,  by  sect.  1.  of  the  statute  of  37  G.3., 
it  was  enacted,  that  the  company  should  take  the  like 
tolls  on  the  canal  thereby  authorized  to  be  made,  as 
they  were  empowered  to  demand  by  the  former  act; 
and  should  "  have  such  and  the  like  powers  and  re- 
medies for  recovering  the  same ;  and  that  the  said  recited 
act,  and  the  several  clauses,  powers,  authorities,  pro- 
visoes, orders,  rules,  regulations,  limitations,  exemp- 
tions, restrictions,  privileges,  penalties,  forfeitures,  pun- 
ishments, and  provisions  therein  contained,  shall,  so  far 
as  the  same  will  apply,  and  the  nature  and  circumstances 
of  the  case  will  admit,  and  so  far  as  the  same  are  not 
repealed,  altered,  re-enacted,  or  otherwise  provided  for  in 
and  by  this  present  act,  extend  and  are  hereby  extended 
to  the  said  canal  and  other  works  hereby  authorized, 
and  shall  take  effect,  operate,  and  be  put  in  execution, 
and  shall  be  used  and  exercised  by  the  said  company  of 
proprietors,  and  their  agents,  servants,  and  labourers, 

and 
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and  shall  be  applied  and  enforced  in,  by,  and  for  and 
in  respect  of  the  making,  completing,  repairing,  pre- 
serving, maintaining,  and  using,  the  said  canal  and  other 
works  hereby  authorized,  and  for  supplying  the  same 
with  water,  and  for  regulating  the  navigation  thereon, 
and  for  the  punishment  of  oiFences  relating  thereto, 
and  for  the  purchasing,  selling,  and  conveying  of  lands, 
tenements,  and  hereditaments,  and  ascertaining  the  value 
thereof,  and  for  the  determining  and  assessing  of  da- 
mages, as  well  as  with  respect  to  all  other  matters 
and  things  whatsoever,  in  anywise  touching  or  concern- 
ing the  said  canal  and  other  works  hereby  authorized 
to  be  made,  in  such  and  the  same  manner  in  all  respects, 
and  as  fully  and  effectually,  to  all  intents  and  purposes, 
as  if  the  same  clauses,  powers,  authorities,  provisoes, 
orders,  rules,"  &c.  "  had  been  inserted,  repeated,  and 
enacted,  at  full  length,  in  and  by  this  present  act,  and  as 
if  the  canal  and  other  works  hereby  authorized  to  be 
made  and  maintained  had  been  authorized  to  be  made 
and  maintained  in  and  by  the  said  recited  act,  or  been 
part  of  the  canals  and  works  thereby  authorized  to  be 
made  and  maintained."  By  virtue  of  the  last-men- 
tioned act,  the  canal  company  extended  their  said 
canal :  and  part  of  the  land  taken  for  that  purpose  is 
included  in  the  above  rate. 

Stat.  42  G.  3.  c.  cxv.  (local  and  personal,  public), 
after  reciting  stat.  32  G.  3.  c.  102.,  and  stat.  37  G.  3. 
c.  100.,  and  that  it  was  expedient  that  a  railway  should  be 
made  from  Sirhowij  furnaces,  in  the  said  county,  to  com- 
municate with  the  said  canal  and  the  river  Usk^  at  or 
near  Newport^  together  with  certain  branches  of  railway 
from  the  said  last-mentioned  railway,  and  after  incor- 
porating a  certain  company  called  T/ie  Sirhowij  Tram- 
road 
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Wttd  Company^  empowered  the  Company  of  proprietors 
of  the  Monmouthshire  canal  navigation  to  purchase  landsj 
and  to  make  a  certain  portion  of  the  said  last-mentioned 
railways ;  and,  by  sect.  3.,  it  was  provided  that  the  said 
Sirhowi/  tramroad  company,  and  the  Monmouthshire  canal 
navigation  company,  respectively,  might  take  the  like 
tolls,  for  the  tonnage  of  commodities  conveyed  on  the  said 
railways  or  tramroads,  as  the  Monmouthshire  canal  navi- 
gation company  are  authorized  to  take  by  stat.  32  G.  3. 
c,  102.  for  tonnage,  &c.,  on  the  canals  and  railways 
thereby  authorized  to  be  made,  except  as  v/as  after  pro- 
vided ;  and  should,  respectively,  have  the  like  powers  for 
recovering  such  tolls  as  were  given  by  the  first-men- 
tioned act,  for  recovering  the  rates,  tolls,  and  duties 
therein  mentioned  :  "  and  that  the  said  first-mentioned 
act,  and  the  several  clauses,  powers,  authorities,  regu- 
lations, limitations,  exemptions,  restrictions,  privileges, 
penalties,  forfeitures,  punishments,  and  provisions  therein 
contained  and  mentioned,  shall,  so  far  as  the  same  will 
apply,"  &c.  (Here  followed  a  clause  precisely  similar, 
mutatis  mutandis,  to  the  latter  part  of  that  extracted 
above,  p.  62L,  from  stat.  37  G.  3.  c.  100.  5.1.,  but 
slightly  varying  in  the  conclusion,  viz.)  "  as  if  the 
same  clauses,"  &c.,  "  had  been  ins^erted,  repeated,  and 
enacted  at  full  length  in  and  by  this  present  act,  and  been 
hereby  made  applicable  to  the  said  Sirhox<oy  tramroad 
company,  as  well  as  to  the  said  company  of  proprietors 
of  the  Monmouthshire  canal  navigation,  and  as  if  the  said 
railways  or  tramroads,  and  other  works  hereby  autho- 
rized to  be  made  by  the  said  last-mentioned  company, 
had  been  authorized  to  be  made  by  them  in  and  by  the 
said  first-mentioned  act"  [32  G.  3.  c.  102.],  "  or  been 
part  of  the  railways  and  other  works  thereby  authorized 

to 


1835. 


The  King 

against 
The  Mon- 
mouthshire 
Canal 
Company. 


624.  o7j    CASES  IN  TRINITY  TERM 

1835.       to  be  made  by  them,  and  as  if  the  said  railway  or  tram^ 

road,  and  other  works  hereby  authorized  to  be  made  by 
The  King  ^ 

against       the  Said  SirliowT/  tramroad  company,  had  been  part  of 

The  MoN-        ,         .1  ,       ,  I      .  1 

MouTHSHiRE  thc  Tailways  and  other  works  authorized  to  be  made 
Company.  by  the  Said  first-mentioned  act,  and  the  said  Sirho'wy 
tramroad  company  had  been  therein  named  and  autho- 
rized to  make  the  same  in  the  stead  and  place  of  the 
said  company  of  proprietors  of  the  Monmouthshire  canal 
navigation."  By  virtue  of  the  last-mentioned  act,  the 
Monmouthshire  canal  navigation  company  made  a  portion 
of  certain  railways,  part  of  which  lies  within  the  said 
borough,  and  is  included  in  the  above  rate. 

Before  and  at  the  time  of  the  formation  of  the  said 
canal  and  railways,  the  land  purchased  by  the  canal  com-^ 
pany  for  the  purposes  of  the  said  canal  and  railways, 
and  the  land  on  each  side  of  it,  was  of  very  much  less 
value  than  at  present.  The  whole  of  the  land  taken 
for  the  railways,  and  a  part  of  the  land  taken  for 
the  purposes  of  the  original  canal,  was  then  used  for 
agricultural  purposes,  and  let  at  the  rent  usually  given 
for  good  meadow  land  in  the  neighbourhood  of  towns : 
other  part  of  the  land  taken  for  the  said  original  canal 
was,  at  the  time  it  was  so  taken,  used  as  wharf  ground 
to  the  river  Usk ;  and  other  part  of  the  same  land  then 
formed  a  part  of  one  of  the  streets  of  Newport,  Butj  in 
consequence  of  the  formation  of  the  canal  and  rail- 
ways, great  alterations  have  been  made  in  the  lands 
adjacent  to  the  said  canal,  as  to  the  manner  of  their 
occupation  and  the  purposes  for  which  they  are  used ; 
and,  by  means  thereof,  their  present  annaal  value  is  very 
much  greater  than  it  was  at  the  time  of  the  formation  of 
the  canal  and  railways.  Their  value  has  also  since 
increased  from  other  local  causes,  independent  of  the 

said 
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said  canal.  The  canal  runs  for  some  distance  within  the 
borough  of  Newport,  parallel  with  the  river  Vsk,  which, 
before  and  at  the  time  of  the  formation  of  the  said  ori- 
ginal canal,  was,  and  ever  since  has  been,  used  as  a 
navigable  river ;  and,  when  the  canal  was  formed,  a  con- 
venient space  of  ground  was  left  between  it  and  the 
river  for  making  wharfs,  and  wharfs  have  been  from 
time  to  time  constructed  on  that  space  (but  not  by  the 
canal  company),  at  which  the  coals  and  other  goods 
conveyed  along  the  canal  are  landed,  and  thence  loaded 
on  board  vessels  lying  in  the  river,  and  at  which  also 
goods  conveyed  in  vessels  up  the  said  river  are  landed, 
and  thence  loaded  on  board  boats  on  the  said  canal. 
On  the  opposite  side  of  the  canal  dwelling  houses  have 
been  erected,  and  yards  and  docks  formed,  extending  for 
a  considerable  distance  along  the  side  of  the  said  canal, 
within  the  said  borough  ;  none  of  which  belong  to  the 
canal  company.  The  said  wharfs,  houses,  yards,  and 
docks,  are  now  of  large  annual  value.  Some  part  of 
the  lands  adjacent  to  the  canal,  within  the  borough  of 
Newport,  still  continues  to  be  used  for  agricultural  pur- 
poses. 

Until  the  present  rate  was  made,  the  canal  company 
had  been  rated  for  the  sum  of  51,  5s.  only.  By  the  pre- 
sent rate,  the  appellants  are  rated  for  the  lands  taken 
by  virtue  of  stat.  32  G.  3.  c,  102.  according  to  the  pre- 
sent improved  actual  value  of  the  lands  and  premises 
adjacent  to  the  said  canal ;  and  for  the  lands  taken  by 
them  under  stat.  37  G.  3.  c,  100.,  and  stat.  42  G.  3. 
c.  cxv.,  at  the  present  improved  actual  value  of  the  lands 
so  taken,  arising  from  such  lands  being  used  for  the 
purposes  of  the  last-mentioned  acts. 

The  appellants  contended  at  the  sessionSj  First,  that 

th^ 
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the  provisions  of  stat.  32  G,  3,  c.  102.  s.  101.  were  in- 
corporated {a)  in  Stat.  37  G.  3.  c.  ]00.  and  stat.  42  G.  3. 
c.  cxv.,  or  in  one  of  them,  so  as  to  exempt  the  lands 
taken  by  the  canal  company  under  the  last-mentioned 
acts  from  being  rated  according  to  their  actual  improved 
value  arising  from  the  tolls. 

Secondly,  That  the  canal  company  were  only  liable 
to  be  rated  in  proportion  to  the  actual  value  of  the  adja- 
cent lands  at  the  time  when  the  lands  held  by  the  com- 
pany were  originally  taken  for  the  purposes  of  the  canal 
or  railways. 

Thirdly,  That,  at  all  events,  the  canal  company  were 
only  liable  to  be  rated  in  proportion  to  such  value  as 
the  adjacent  lands  would  now  possess,  supposing  that 
the  canal  and  railways  had  not  been  made,  but  that  the 
adjacent  lands  had  continued  in  their  former  state,  and 
were  now  used  for  the  same  purposes  as  when  the  lands 
were  taken  by  the  canal  company;  and  that  any  increase 
of  value  arising  from,  or  depending  upon,  the  existence 
of  the  said  canal  or  railroads,  ought  not  to  be  taken 
into  consideration  in  ascertaining  the  value  of  the  adja- 
cent lands  for  the  purpose  of  fixing  the  amount  of  rate 
on  the  canal  company. 

If  this  Court  should  be  of  opinion  with  the  appellants 
on  the  first  and  second,  or  first  and  third  points,  the 
rate  was  to  be  amended  by  reducing  the  sum  assessed 
on  the  appellants  in  a  proportion  which  was  fixed  by 
the  case. 


Maule  and  Talbot  in  support  of  the  order  of  sessions. 
First,  The  101st  section  of  stat.  32  G.  3.  c.  102.  was 

(a)  See  Rex  v.  Barnhy  Dun,  '2  A.  ^  .E.  551. 


not 
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not  incorporated  in  the  two  later  acts.  The  earlier  of 
these  two,  stat.  37  G.  3.  c,  100.,  was  passed  five  years 
after  the  first  statute,  and  after  the  undertaking  had  been 
found  to  be  beneficial :  the  protection,  therefore,  given 
to  the  undertaking  while  the  result  was  uncertain,  was 
no  longer  needed.  \Littledale  J.  It  might  as  well  be 
said,  that  it  had  been  found  that  the  undertaking  did 
not  answer,  which  made  the  extension  necessary.]  The 
words  of  stat.  37  G.  3.  c.  100.  s,  L  (which  are  sub- 
stantially the  same  as  those  of  stat.  42  G.  3.  c.  cxv.  5.  3.), 
though  strong,  are  not  sufficient  to  comprehend  the 
proviso  of  exemption  from  rate.  The  words  "  clauses, 
powers,  authorities,  provisoes,  orders,  rules,  regulations, 
limitations,  exemptions,  restrictions,  privileges,  penalties, 
forfeitures,  punishments,  and  provisions,"  appear  to 
apply  altogether  to  enactments  of  a  different  class ;  and 
this  also  appears  from  the  words  "  used  and  exercised," 
and  applied  and  enforced,"  which  are  inapplicable  to 
the  exemption  contended  for.  The  Court  will  construe 
such  a  clause  strictly ;  and  the  exemption  is  less  needed 
for  the  extension  of  a  canal,  than  for  the  original  work ; 
IRex  v.  The  Birmingham  Canal  Company  (a).  In  a 
case  {h)  which  was  before  the  Court,  on  these  acts,  the 
Court  certified  that  the  stat.  42  G.  3.  c.  cxv.  s.  3.  had 
not  the  effect  of  incorporating,  in  this  latter  act,  the 
128th  section  of  stat.  32  G.  3.  c,  102.  (c),  which  gives 

power 

(a)  '2.B.8^  Aid.  570. 

(6)  See  note  (a)  at  the  end  of  the  case,  p.  640. 

(c)  Stat.  32  G.  3.  c.  102.  s.  128.  enacts,  "  That  if  the  owner  or  owners 
of  any  manor,  estate,  or  lands,  containing  any  mines,  seams,  or  veins  of 
iron,  ironstone,  lead,  coals,  or  other  minerals,  or  any  quarries  of  lime- 
stone, or  other  stone,  slates,  or  tiles,  or  the  proprietor  or  proprietors  of 
any  iron  fm-naces,  forges,  or  other  works,  or  the  renters,  lessees,  or 
occupiers  of  the  same,  or  of  any  or  either  of  them,  situate  and  lying  within 
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power  to  proprietors  of  lands,  &c.,  within  eight  miles 
of  the  canals  and  railways  made  under  the  authority 
of  the  first  act,  to  call  upon  the  company  of  pro- 
prietors of  the  Monmouthshire  canal  navigation  to  make 
railways  or  waggon  roads  for  conveying  articles  to  and 
from  the  canals  and  railways  so  made.  But  the  words 
of  incorporation  apply  quite  as  strongly  to  such  a  power 
(and  "  powers "  is  a  word  used  in  the  incorporating 
clause)  as  to  an  exemption  from  tolls :  and  the  pre- 
sumption that  the  legislature  meant  to  apply  the  enact- 


the  distance  of  eight  miles  from  any  part  of  the  said  canals,  or  railways, 
hereinbefore  particularly  described  and  authorised  to  be  made  as  afore- 
said, shall  deem  it  expedient  or  necessary  that  any  railways  or  waggon 
roads  should  be  made  over,  through,  to,  along,  in,  iipon,  or  under  the 
lands  or  grounds  of  any  other  person  or  persons,  or  across  any  highway 
or  highways,  or  private  road  or  roads,  or  that  any  bridges  should  be 
erected  over  and  across  any  rivers,  brooks,  or  watercourses,  for  the  pur- 
pose of  conveying  his,  her,  or  their  iron,"  &c.,  "or  any  goods,  wares,  or 
merchandizes,  to  or  from  the  said  canals,  or  railways,  hereinbefore  par- 
ticularly described,  and  if  the  said  company  of  proprietors  shall  refuse 
to  make  any  such  railway,  or  waggon  road,  or  to  erect  any  such  bridge, 
in  virtue  of  the  powers  hereinbefore  given  them  in  that  behalf,  for  the 
space  of  three  calendar  months  after  an  application  and  request  in  writing 
shall  have  been  made  to  them  for  that  purpose,  at  a  general  meeting  or 
assembly  to  be  held  as  hereinbefore  is  mentioned,  by  the  person  or  persons 
so  deeming  it  expedient  that  such  railway  or  waggon  road  should  be 
made,  or  such  bridge  erected  as  aforesaid,  then  and  in  such  case,  and 
from  time  to  time  as  often  as  the  same  shall  happen,  it  shall  and  may  be 
lawful  to  and  for  the  person  or  persons  making  such  application  and 
request,  at  his  or  their  own  proper  costs  and  charges,  at  any  time  after 
the  expiration  of  such  three  calendar  months,  without  the  consent  of  the 
owner  or  owners  of  such  lands  or  grounds,"  &c.  "  to  make  any  such 
railways,  or  waggon  ways,  or  to  erect  any  such  bridge  or  bridges  as  shall 
be  deemed  expedient  to  be  made  or  erected  as  aforesaid,  he  or  they  first 
paying  or  tendering  satisfaction,"  &c.  The  act  then  prescribed  the  method 
of  ascertaining  the  compensation,  directed  certain  specifications  to  be 
made,  if  required,  to  the  company,  and  enacted  that  the  railways,  &c. 
so  to  be  made,  should  be  open  to  the  public  on  payment  of  the  like 
tolls  as  those  payable  to  the  company. 
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ment  of  sect.  128.  to  the  extension  of  the  original  work 
was  much  stronger ;  since  the  enactment,  both  in  the 
case  of  the  original  work  and  the  extension,  was  in  fur- 
therance of  the  public  object  of  the  undertaking,  namely, 
facilitating  communication. 

Secondly.    The  rating  is  to  be  in  the  same  pro- 
portion as  adjacent  lands,  &c.  are  or  shall  be  rated  for 
the  time  being.    The  time  of  rating  is  thus  the  time  at 
which  the  comparison  is  to  be  made.    The  legislature 
might  easily  have  said,  if  it  was  intended,  that  the 
lands  were  to  be  rated  according  to  the  value  they 
possessed  at  the  time  of  the  act  passing.    But  the  fair 
way  of  applying  the  enactment  is,  to  take  the  value 
which  the  lands  in  question  would  have  had  if  the  canal 
had  been  made  in  adjacent  lands.    Why  is  the  par- 
ticular time  at  which  the  acts  passed  to  be  fixed  upon 
as  that  after  which  the  value  of  the  land  is  not  to  be 
considered  capable  of  increase  or  diminution  ?   As  to 
the  warehouses  and  buildings  to  be  erected,  how  can 
they  be  rated  according  to  the  value  they  had  when  the 
act  passed  ?  Is  the  original  value  of  the  sites  alone  to  be 
taken?   {Patteson^.  The  provision  is  intelligible  with 
respect  to  the  buildings  purchased  :  the  framers  of  the 
act  added  the  words  "  and  erected,"  without  perceiving 
the  inconsistency  with  the  other  words  of  the  clause.] 
The  legislature  had  two  objects.   First,  the  undertaking 
was  to  be  encouraged,  for  which  purpose  the  tolls  (then 
considered  rateable  per  se)  were  exempted.  Secondly, 
the  parish  was  not  to  lose  its  vested  right  in  the  im- 
proveable  value  of  the  surface;  for  which  reason  the  cri- 
terion of  the  value  at  any  time  is  declared  to  be  the  value 
of  adjacent  property  "for  the  lime  being."    This  was 
Vol.  IIL  T  t  the 
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the  construction  put  upon  a  similar  provision,  not,  how- 
ever, containing  the  words  "  for  the  time  being,^'  in  Rea: 
V.  The  Regent's  Canal  Compani/  («),  where  the  judgment 
of  Bayley  J.  explains  the  principle  upon  which  the 
legislature  introduce  such  clauses.  The  land  is  rateable 
for  its  value  as  land,  without  taking  into  consideration 
its  use  as  a  canal ;  Rex  v.  The  Leeds  and  Liverpool 
Canal  Company  [h] :  now  that  is  a  fluctuating  value. 
The  Court  will  construe  the  ambiguity,  if  there  be  one, 
against  the  party  obtaining  the  act ;  Rex  v.  The  Bir-* 
mingham  Canal  Company  [c\  Stourbridge  Canal  Company 
V.  Wheeley  (d).  This  is  the  first  time  that  any  attempt 
has  been  made  to  construe  a  clause  of  this  kind  so  as  to 
limit  the  rate  to  the  value  which  the  canal  possessed 
before  the  act  passed :  hitherto,  the  attempt  has  always 
been  to  limit  it  to  the  value  which  it  possessed,  as  land, 
at  the  time  of  the  rating.  Thus,  in  Rex  v.  The  Grand 
Junction  Canal  Company  {e%  the  company  succeeded  in 
reducing  the  rate  to  the  value  which  adjacent  lands  then 
had  :  but  it  was  never  suggested  that  it  could  be  reduced 
to  the  value  which  it  or  they  formerly  had.  The  same 
remark  applies  to  Rex  v.  St,  Peter  the  Great,  Worcester- 
shire [g\  Rex  V.  Stt  Mary,  Leicester  (h),  and  Rex  v.  The 
Chelmer  and  Blackwater  Navigation  Company  (?),  where 
Lord  TenterderHs  judgment,  p.  18,  19.,  bears  closely  on 
the  point.  The  land  is  to  be  rated  on  the  same  principle 
as  at  the  time  of  its  being  taken  for  the  act,  not  on  the 
same  value.    The  case  states  that  the  appellants  have 


(a)  6B.  4;  a  720. 
(c)  2B.  4;  Aid.  570. 
(e)  1  B.  4;  Aid.  289. 
(A)  6M.  4  S.  400. 


(6)  3East,S25. 
(d)  2B.  4;  Ad.  792. 
(g)  5  B.  4  0.473. 
(0  2B.  4  Ad.  14. 
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hitherto  been  rated  only  at  the  51.  5s,  It  is  true  that,  in 
Rea^  V.  The  Calder  and  Hebhle  Navigation  Company  (a), 
Lord  Ellenhorough  seems  to  have  held  that  an  exemption 
of  duties  taken  in  respect  of  the  navigation  of  a  canal, 
was  an  absolute  exemption  of  the  land  used  for  the 
canal,  on  the  ground  that  the  land  had  not  been  rated 
since  the  act  passed,  which  was  nearly  fifty  years.  [Lord 
Denman  C.  J.  I  think  such  a  fact  as  that  ought  not  to 
be  taken  into  consideration  in  construing  an  act  of  par- 
liament.] Even  if  it  could,  the  acquiescence  in  a  par- 
ticular value  proves  much  less  than  the  acquiescence  in 
an  absolute  exemption  from  rates. 

Thirdly.  It  is  against  general  principles  to  rate  the 
property  at  the  value  which  the  adjacent  lands  would 
have  possessed  if  the  undertaking  had  not  been  effected. 
Such  a  value  cannot  be  estimated.  If  the  works  had 
not  been  constructed,  and  all  other  events  had  been  the 
same,  the  effect  might  have  been  different  in  different 
years.  But  the  hypothesis  cannot  be  reasoned  upon  at 
all.  Perhaps  the  want  of  a  canal  might  have  produced 
a  railroad,  which  might  have  raised  the  value;  perhaps, 
instead  of  this,  trade  might  have  been  diverted  to  other 
quarters  for  want  of  communication,  which  would  have 
lowered  the  value.  It  would  be  as  practicable  to  assess 
according  to  the  value  which  the  lands  would  bear  forty 
years  after  the  time  of  rating. 
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Greaves^  contra,  was  desired  by  the  Court  to  confine 
himself  to  the  second  and  third  questions  stated  in  the 
case. 

As  to  the  second  question.    The  stat.  32  G.  3.  c,  102, 


(a)  1  B.  4;  ^d,  26V. 
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was  passed  at  a  time  when  tolls  were  considered  rate*^ 
able.  Rex  v.  Page  {a),  in  which  that  doctrine  was 
upheld,  was  decided  on  the  3d  of  February  1792.  Ac- 
cordingly, sect.  101.  clearly  exempts  the  tolls  from 
being  rated,  which,  as  the  law  was  then  understood, 
amounted  to  an  absolute  exemption  of  the  lands  taken 
for  the  purposes  of  the  act.  The  arguments  on  the 
other  side  would  go  the  length  of  shewing  that  the  tolls 
are  not  exempted  by  this  section ;  for,  according  to 
Meoc  V.  The  Calder  and  Hehble  Navigation  Company  {b\ 
the  rate  now  contended  for  would  be  an  indirect  rate 
upon  the  tolls.  It  is  clear,  however,  that  the  first 
words  of  the  section  repealed,  so  far,  the  statute  43  Eli:2, 
c.  2,  The  affirmative  part  of  the  section,  by  which 
the  rate  is  imposed,  must  be  construed  strictly.  The 
statute  recites  (c)  that  the  undertaking  will  be  of  great 
public  utility;  and  it  is  very  natural  that  the  parish 
should  have  consented  never  to  receive  a  rate  upon 
a  higher  than  the  present  value,  on  condition  of  never 
receiving  it  upon  a  lower,  especially  as  the  value  of 
the  lands  adjacent  to  the  canal  would  be  raised  if  the 
undertaking  were  profitable.  The  value  which  the 
lands  possessed  at  the  time  of  the  act  passing  would  be 
easily  ascertained.  Again,  as  these  statutes  are  in  the 
nature  of  a  bargain  between  the  parties,  the  usage  is 
entided  to  some  weight,  as  interpreting  the  intention. 
[Lord  Denman  C.  J.  The  usage  may  have  been  the 
result  of  a  composition,  or  of  many  other  circumstances 
of  which  we  know  nothing.]  The  later  words  of  the 
clause,  "  would  have  been  rateable  in  case  the  same 
had  continued  in  their  former  state,  and  not  been  used 


(a)  4  T.  R.  543. 

(c)  32  G.  3,  c.  102.  s.  1. 


(6)  1  B.  ^  Aid.  263. 
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for  the  purposes  of  the  said  navigation  and  undertaking," 
are  strongly  in  favour  of  the  appellants.  The  expres- 
sion *'for  the  time  being,"  does  not  mean  for  all  future 
time;  that  meaning  is  expressed  in  the  101st  section 
by  the  phrases  "  at  any  time  or  times  hereafter,"  and 
"  from  time  to  time."  The  words  "  for  the  time 
being "  mean,  either  the  time  at  which  the  lands  were 
first  taken,  or  that  at  which  they  were  first  rated ;  and 
the  object  of  inserting  these  words  may  have  been  to 
prevent  the  company  from  insisting  that  they  were  not 
to  be  rated  at  all  for  lands  which  might  happen  not  to 
be  rated  when  the  act  passed.  It  clearly  could  mean 
only  one  particular  time.  The  attempt  is  to  import  a 
subsequent  value,  accruing  from  the  conversion  of  the 
lands  into  a  canal  and  railway,  into  an  estimate  which, 
by  the  express  words,  is  to  be  made  as  if  the  lands 
had  not  been  so  used.  Suppose,  by  the  formation  of 
a  new  railroad,  or  any  other  circumstance,  the  canal 
were  to  become  unprofitable,  while  the  lands  main- 
tained their  present  value;  then,  on  the  construction 
contended  for  on  the  other  side,  the  company,  although 
losers,  would  be  rated  on  the  improved  value.  [Lord 
Denmmi  C.  J.  You  might  as  well,  on  the  other  hand, 
suppose  an  event  to  take  place  which  made  the  adjacent 
lands  untenantable.]  Then,  according  to  the  appel- 
lants' construction,  the  parish,  so  far  as  relates  to  the 
canal,  would  be  protected  from  loss. 

As  to  the  third  question.  Objections  have  been 
made  to  the  precise  test  suggested.  But,  at  all  events, 
it  is  sufficient  for  the  appellants  to  shew  that  the  rate 
is  not  to  be  imposed  according  to  the  whole  improved 
value  of  the  adjacent  lands,  and  that  therefore,  by  some 
rule  or  other,  the  value  of  the  adjacent  land,  independ- 
T  t  3  ent 
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etit  of  the  result  of  the  undertaking,  must  be  recurred 
to.  The  first  act,  by  section  1.,  empowers  the  com- 
pany to  make  reservoirs  and  aqueducts.  These  of 
themselves  produce  no  profit.  Suppose  the  canal,  by 
passing  a  reservoir,  rendered  it  highly  profitable: 
would  the  company  be  rateable  for  such  an  increase  in 
value  ?  Lord  Ellenbot^ougk,  in  Rex  v.  The  Leeds  mid 
Liverpool  Canal  Company  («),  said,  "  The  meaning  of 
the  clause  of  exemption  was,  that  the  land  or  space 
occupied  by  the  canal  should  be  liable  to  be  taxed  as  it 
was  before;  "  and  Laurence  J.  said,  "As  to  the  exemp- 
tion itself,  the  object  of  the  clause  was  to  take  care  that 
when  the  company  were  engaging  in  a  hazardous  un- 
dertaking which  was  considered  to  be  beneficial  to  the 
public,  they  should  not  be  liable  to  any  other  taxes 
than  those  which  the  land  they  made  use  of  in  their 
undertaking  was  before  liable  to."  That  is  inconsistent 
with  a  progressive  value.  In  Rex  v.  The  Grand  Junction 
Canal  Company  {h)  Bayley  J.  says,  that  the  rate  was 
imposed  according  to  the  value  of  the  land  "  when  first 
taken  for  the  purposes  of  the  canal."  In  Rex  v.  »SV. 
Peter  the  Great  (c)  Bayley  J.  says,  that  in  some  canal 
acts  the  clauses  of  exemption  are  so  framed  "  as  to 
leave  land  upon  the  same  footing  in  this  respect,  as  it 
was  when  first  taken  for  the  purposes  of  the  canal."  In 
Rex  V.  The  Chelmer  and  Blachjoater  Navigation  Com'- 
pany  (d)  Lord  Tenterden  considered  that  the  object  con- 
templated was,  that  no  parish  should  "  become  a  loser 
by  the  diminution  of  the  value  of  rateable  property 
within  it,  at  whatever  period  of  time  such  diminution 
might  happen  to  take  place."    That  is  all  which  the 


(«)  5East,S3l. 
(c)  SB.^C.  478. 
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appellants  ask.    And  no  one  of  the  local  acts,  upon  ISM, 
which  the  above  decisions  took  place,  contained  words 
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Lord  Denman  C.  J.  I  cannot  think  that  there  is  any 
substantial  ground  of  doubt  as  to  any  of  the  questions. 
As  to  the  first,  the  exemption  is,  I  think,  incorporated 
in  the  two  later  statutes.  It  is  not,  however,  necessary 
to  detail  the  reasons  for  my  opinion  on  this  point,  nor 
to  point  out  the  distinction  between  this  case  and  that 
in  which  the  certificate  was  given.  As  to  the  second 
question,  if,  as  the  appellants  argue,  the  legislature 
meant  that  the  land  was  to  be  estimated  according 
to  the  value  which  it  bore  when  taken  for  the  purposes  of 
the  acts,  I  must  say  that  it  would  have  been  much  better 
that  an  estimate  should  have  been  put  on  the  land  by  the 
legislature  at  the  time ;  for  it  would  now  be  a  very  diffi- 
cult inquiry  for  the  parish  officers.  But  it  is  said  that 
the  words  are  clear :  if  they  be,  they  are  clear  against 
the  appellants.  The  words  are,  not  at  any  higher 
value  than  other  lands  adjacent  are  or  shall  for  the 
time  being  be  rated.  The  legislature  contemplated,  not 
merely  the  time  at  which  the  act  passed,  but  all  the  time 
during  which  the  property  was  to  be  raced.  If  the  value 
of  the  adjacent  lands  fluctuated,  how  could  that  of  the 
lands  taken  for  the  canal  be  exempt  from  fluctuation? 
It  is  true  that  the  section  goes  on  to  add,  "  and  as  the 
lands,"  &c.  "  would  have  been  rateable  in  case  the  same 
had  continued  in  their  former  state,  and  not  been  used 
for  the  purposes  of  the  said  navigation  or  undertaking.** 
It  does  not  prescribe  that  the  land  shall  be  rated  at  the 
value  which  it  would  have  borne  if  the  undertaking  had 
T  t  4  never 
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never  been  carried  into  effect,  but  only  at  that  which  it 
would  have  borne  if  never  used  for  the  purposes  of  the 
act.  The  language  of  the  clause  is  not  critically  or 
grammatically  correct.  But  I  think  the  meaning  is, 
merely,  that  the  land  shall  be  rated  as  it  would  have 
been  if  it  had  remained  in  the  hands  of  individuals.  As 
to  the  cases  cited,  they  have  been  very  industriously  col- 
lected, and  very  ingeniously  commented  upon ;  but  the 
Judges  who  decided  those  cases  were  deciding  on  a 
different  question.  Where  they  say  that  the  improved 
value  is  not  to  be  taken  into  the  estimate,  they  do  not 
refer  to  the  improvement  in  the  value  of  the  land  as 
land,  but  to  the  improvement  arising  from  its  being  used 
for  the  particular  undertaking,  and  they  decide  against 
such  improvement  being  liable  to  rate.  Their  attention 
was  not  directed  to  the  distinction  now  suggested,  though 
the  expressions  which  they  use  certainly  have  the  ap- 
pearance of  bearing  the  sense  attributed  to  them.  As 
to  the  third  question,  I  do  not  know  whether  that  too 
be  not  answered  by  what  has  already  been  said.  The 
words  certainly  do  not  naturally  bear  the  meaning  con- 
tended for;  and  there  is  no  reason  for  our  introducing 
such  a  meaning.  On  the  contrary,  the  parish  and  the 
neighbouring  proprietors  would  be  losers  if  their  lands 
were  to  be  rated  on  their  improved  value,  but  those 
used  for  the  canal  only  on  the  old  value.  The  result  is 
that,  though  the  appellants  are  right  on  the  first  ques- 
tion, the  other  two  questions  must  be  decided  in  favour 
of  the  order  of  sessions ;  and  the  order,  therefore,  must 
stand. 


LiTTLEDALE  J.  As  to  the  first  point,  I  have  no 
doubt.    It  seems  to  me  that  the  later  acts  incorporate 
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the  exemption  given  by  the  first.  Allusions  have  been 
made  to  a  case  on  which  a  certificate  was  sent  from 
this  Court.  There  the  question  was,  whether  a  power 
given  to  proprietors  within  eight  miles  of  the  canal  was, 
under  the  particular  circumstances,  continued  with  re- 
spect to  an  additional  undertaking.  I  suppose  that  it 
would  not  be  so  continued ;  but  that  case  has  nothing  to 
do  with  the  present.  It  is  not,  however,  necessary  to 
go  at  length  into  the  first  question.  As  to  the  second, 
it  does  not  admit  of  the  slightest  possible  doubt.  There 
might  have  been  some  doubt  if  the  words  "  for  the  time 
being"  had  not  been  introduced ;  but  these  words  shew 
that  the  future  value  was  contemplated.  It  is  now  more 
than  forty  years  since  the  act  was  passed:  how  could 
the  original  value  be  ascertained  forty  years  hence? 
There  certainly  is  more  difficulty  as  to  the  third  ques- 
tion. The  case  states  that  the  value  of  the  adjacent 
land  has  been  increased  by  various  circumstances,  some 
of  which  are  independent  of  the  canal;  and  it  is  con- 
tended that  the  advance  in  value  only  which  these 
circumstances  have  caused  should  be  taken  into  the 
estimate.  The  last  words  of  the  101st  clause  may 
create  some  doubt  as  to  this.  But  I  think  we  must 
take  the  improved  value  as  it  is.  When  the  act  passed, 
it  was  thought  that  tolls  were  rateable  per  se;  the  act 
therefore,  in  the  first  place,  exempts  the  tolls  from  rate. 
Then,  as  to  the  part  which  follows,  there  have  been 
cases  in  which  the  question  has  been  whether,  under 
such  clauses  as  this,  the  value  of  the  land  was  to  be 
estimated  as  increased  by  the  tolls ;  here  the  act  says  that 
the  company  are  to  be  rated  in  respect  of  their  lands, 
not  as  raised  in  value  by  the  tolls,  but  as  mere  land, 

taken 
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taken  at  the  value  of  the  adjacent  lands.  This  is  highly 
reasonable.  The  clause  is  indeed  not  accurately  worded, 
and  may  give  rise  to  some  doubt.  The  phraseology 
varies  throughout :  the  clause  first  speaks  of  "  lands  and 
grounds  to  be  purchased  or  taken,"  and  of  "  warehouses 
and  other  buildings  to  be  erected  or  set  up;"  but  after- 
wards it  says  that  these  are  to  be  rated  "  as  the  lands, 
grounds,  warehouses,  and  other  buildings  so  to  be  pur- 
chased and  taken,  and  erected,  would  have  been  rate- 
able in  case  the  same  had  continued  in  their  former 
state."  The  buildings  to  be  erected  could  not  exist  in 
any  former  state.  We  may,  however,  take  the  meaning 
to  be,  that  all  is  to  be  estimated  according  to  the  value 
of  adjacent  lands  and  buildings.  Then  is  that  value  to 
be  taken  at  the  present  increased  value  or  not  ?  The 
increase  is  produced  by  the  canal  and  other  causes.  But 
how  can  you  discriminate  ?  I  think  the  meaning  is, 
simply,  that  the  estimate  of  the  value  is  not  to  be  in- 
creased by  reason  of  the  tolls. 


Patteson  J.  As  to  the  first  question,  I  think  it 
must  be  answered  in  favour  of  the  appellants.  We  do 
not  know  the  precise  ground  of  the  case  in  which  the 
certificate  was  given;  it  arose  on  the  128th  section, 
which  is  not  like  the  101st.  I  think  that  the  general 
provisions  in  the  101st  section  are  incorporated  in  the 
later  acts.  As  to  the  second  question,  I  certainly  can- 
not make  sense  of  all  the  words ;  yet  I  think  that  the 
words  approach  nearer  to  sense  than  the  words  of  such 
acts  sometimes  do.  It  is  true,  as  Mr.  Greaves  remarks, 
that  tolls  were  thought  to  be  rateable  at  the  time  when 
the  act  passed.    The  meaning  of  the  legislature  was  to 
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exempt  the  tolls  from  rate,  and  to  exempt  the  lands 
from  being  rated  in  respect  of  the  tolls.  In  almost  all 
the  cases  cited,  the  question  was  whether,  in  rating  the 
premises,  the  additional  value  arising  from  the  tolls 
was  to  be  taken  into  consideration ;  certainly  it  is  not  to 
be  so  taken  here.  Mr.  Greaves  says  that  the  variation 
of  expression  from  the  phrases,  "  at  any  time  or  times 
hereafter,"  and  "  from  time  to  time,"  to  the  phrase  "  for 
the  time  being,"  shews  that  the  last  phrase  does  not 
refer  to  a  future  time.  I  think  the  phrases  all  mean 
the  same  thing.  "  For  the  time  being"  sometimes  means 
identit}'  of  time:  but  it  often  means  continuity;  and  that 
is,  I  think,  the  meaning  here,  "  as  they  shall  be  rated 
from  time  to  time."  Then  what  is  the  value  referred 
to?  (His  Lordship  then  read  the  101st  section.)  As  for 
the  buildings  to  be  erected,  they  had  no  "  former  state." 
But  if  the  clause  had  stopped  at  the  words  "  are  or 
shall,  for  the  time  being,  be  rated,"  there  could  have 
been  no  doubt:  and  I  think  that  the  following  words 
mean  that  the  value  is  to  be  taken  which  the  lands 
would  have  had  in  t  he  hands  of  any  other  person.  The 
second  question,  therefore,  must  be  decided  against  the 
appellants.  As  to  the  third  question,  how  can  a  man  tell 
what  the  value  would  have  been  in  the  case  supposed  ? 
That  question,  therefore,  must  be  answered  against  the 
appellants. 
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Williams  J.  I  am  of  the  same  opinion.  First,  as 
to  the  question  of  incorporation,  I  have  no  doubt  what- 
ever. The  words  themselves  remove  all  difficulty.  That 
unprofitable  point,  therefore,  is  in  favour  of  the  appel- 
lants. As  to  the  second  question,  Mr.  Greaves  brought 
forward  many  cases  to  induce  us  to  think  that  the 

proper 
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proper  time  for  fixing  the  value  was  that  of  the  form- 
ation of  the  canal.  All,  however,  turns  upon  the  lan- 
guage of  the  particular  act.  One  argument  is  sufficient, 
to  my  mind,  to  shew  that  it  is  impossible  to  suppose 
that  the  value  was  to  be  fixed  as  the  appellants  con- 
tend. How  is  the  value  of  the  adjacent  lands  to  be 
estimated  ?  Clearly  by  the  fluctuating  value;  and  that  is 
the  value  assigned  by  the  sessions.  As  to  the  third 
question,  all  the  reasons  applicable  to  the  second  apply 
there  also,  with  this  besides,  that  the  test  introduced  is 
quite  unmanageable.  I  do  not  know  how  it  could  be 
dealt  with.  The  second  and  third  questions  must, 
therefore,  be  decided  against  the  appellants. 

Rate  confirmed,  (a) 

(a)  The  following  is  the  case  referred  to  in  the  arguments  and  judg- 
ments in  the  text. 


The  SiRHowy  Tramroad  Company  against  Jones  and  Others. 

AND 

HoMFRAY  against  Jones. 


By  an  order  of  the  Lord  Chancellor,  made  in  these  causes,  9th  March 
1822,  a  case  for  the  opinion  of  this  Court  was  stated,  substantially  as 
follows :  — 

In  32  G.  3.  an  act  of  parliament  passed  (c.  102.  ante,  p.  620.  and 
note(c)  p.  627.),  for  making  and  maintaining  certain  navigable  cuts  or 

canals, 


An  act  of  par- 
liament em- 
powered a  canal 
company  to 
construct  cer- 
tain canals  and 
railroads,  pay- 
ing compensa- 
tion to  the 

owners  of  lands  used ;  and  also  to  make  railroads  to  iron  works,  &c.  within  eight  miles 
of  the  canals  or  railroads  first  mentioned;  and  it  provided  that,  if  the  owners  of  certain 
species  of  property  situate  within  eight  miles  from  any  part  of  the  canals  or  railways  before 
particularly  described  and  authorized  to  be  made,  should  think  it  expedient  that  railways 
should  be  made  through  the  lands  of  other  persons,  for  the  purpose  of  conveying  goods 
from  the  canals  or  railways  before  pamicularly  described,  and  if  the  company  should  refuse 
to  make  such  railways  under  the  powers  given  them  by  the  act,  such  owners  might,  at 
their  own  cost,  make  the  railways,  paying  compensation  to  the  proprietors  of  the  lands  over 
which  they  were  to  be  made ;  and  that  the  railways  so  made  should  be  open  to  the  public, 
on  payment  of  such  tolls  as  the  company  could  demand. 

A  subsequent  act  incorporated  a  tramroad  company,  and  gave  them,  or  the  canal  com- 
pany, power  to  make  certain  railways,  and  to  take  thereon  the  tolls  authorized  by  the 
former  act ;  and  it  provided,  that  the  companies  should  have  the  same  powers  for  re- 
covering the  tolls  as  were  given  by  the  first  act ;  and  that  the  several  clauses,  powers, 
authorities,  regulations,  limitations,  exemptions,  restrictions,  privileges,  penalties,  forfeitures, 
punishments,  and  provisions  therein  contained,  should,  as  far  as  the  same  would  apply  and  the 
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canals,  from  and  to  certain  places  in  the  county  of  Monmouth;  and  for  [[J  823.] 

making  and  maintaining  railways  or  stone  roads  from  such  cuts  or  canals 

to  several  iron-works  and  mines  in  the  counties  of  Monmouth  and  Brech-  The  Sirhowy 

nock.  Tram  road 

In  37  G.  3.  an  act  of  parliament  (c.  100.  ante,  p  621.)  passed,  for  ^^^aiml 

extending  the  Monmouthshire  canal  navigation ;  and  for  explaining  and  Jones. 

amending  the  act  first  mentioned,  for  making  the  said  canal.  , . 

°  °  case  would 

In  42  G.  3.  an  act  of  parliament  (c.  cxv.  local  and  personal,  public,  admit  extend 

ante,  p.  622.)  passed,  for  making  and  maintaining  certain  railways  to  to  the  works 

communicate  with  the  Monmouthshire  canal  navigation :  and  for  ex-  ^^^"'^^''"cted 

°        '  under  the  new 

plaining  and  amending  the  two  statutes  previously  mentioned.    Either  act,  and  should 

party  was  to  be  at  liberty  to  refer  to  these  three  acts.  take  effect. 

The  tramroad  authorized  to  be  made  by  the  last  of  these  acts  was  ^P^J"^^^' 

put  in  execu- 

completed  some  years  since,  and  is  called  the  Sirhowy  Tramroad.    It  no  tion  and  used 

where  communicates  or  forms  a  junction  with  the  canals  or  tramroads  and  exercised, 

made  under  the  act  of  32  G.  3.    John  Jones,  Esquire,  was,  at  the  time  of  ^PP^^^^ 

^  '  and  enforced, 

making  the  application  and  request  hereinafter  mentioned,  and  still  is,   in  respect  of 

the  owner  of  certain  lands  called  Tir  Lewis  David,  containing  unopened  making, 

coal  mines.    These  are  situate  within  much  less  than  eight  miles  of  part  ^'^'""^"f'**"'^' 

°  ^       and  using  the 

of  that  proportion  of  the  Sirhowy  tramroad  which  is  below  a  place  called  said  ivorks,  and 
The  Nine  Mile  Point,  mentioned  in  stat.  42  G.  3.  c  cxv.,  and  are  within  regulating  the 
eight  miles  of  the  main  canal  made  in  pursuance  of  stat.  32  G.  3.  c.  102.   ^g^Q^s  thereon 
s,  1.    (The  case  gave  other  details  as  to  the  situation  of  the  lands,  which  J'or  punishing 
are  not  material  here.)    The  said  John  Jones  deemed  it  expedient  that  offences  relat- 
a  railway  or  waggon  road  should  be  made  from  his  lands  for  the  pur-  for  purchadng 
pose  of  conveying  the  coals  in  his  lands  to  a  part  of  the  Sirhowy  tram-  and  selling 
road  which  is  immediately  below  The  Nine  Mile  Point,  over,  through, 

ccTtoititTi^  the 

and  along  the  lands  of  several  other  persons,  owners  of  lands  situate  ^alue  thereof, 

between  his  lands  and  the  said  Nine  Mile  Point,  and  who  refused  to  and  determin- 

consent  to  the  making  of  the  said  railway  or  waggon  road ;  a,nd  he,        ""^^  assess^ 

.  .  .  V  ^ng  damages, 

being  advised  that  the  provisions  of  section  128.  (ante,  p.  627.  note  (c) )  ^if/^ 

of  stat,  32  G'  3.  c.  102.  were  to  be  considered  as  incorporated  into  stat.   sped  to  all  mat* 

42  G.  3.  c.  cxv.,  so  as  to  authorise  the  making  of  such  railway  or  ^f^^  whatsoever 

m  anywise  con* 

waggon  road  from  his  lands  to  any  part  of  the  said  Sirhowy  tramroad  cerniriir  the 
within  eight  miles  of  his  lands,  made  an  application  and  request  in  writ-  works  made 
ing  to  the  company  of  proprietors  of  the  Monmouthshire  canal  navigation,  ^^^^  the  new 
at  a  general  assembly  or  meeting,  &c.,  to  make  such  railway  or  waggon   and  efFectuallyj 
road.    (The  case  then  stated  the  steps  taken  by  Mr.  Jones,  and  also  stated  to  all  intents 
particulars  respecting  the  road  which  he  proposed  to  make,  and  other  j^f^J^g^g^^^ 

clauses,  &c. 

had  been  repeated  and  enacted  in  the  new  act,  and  as  if  the  works  authorized  by  the  new 
act  had  been  part  of  the  undertaking  authorized  by  the  first  act,  and  as  if  the  tramroad 
company  had  been  therein  named  instead  of  the  canal  company : 

Held,  that  this  did  not  authorize  owners  of  the  specified  kind  of  property  within  eight 
miles  of  the  new  works  (unless  authorized  by  the  first  act)  to  make  railways,  &c.  from  their 
property  to  the  new  works. 

circumstances 
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circumstances  which  became  unimportant  from  the  decision  of  the  Court, 
and  as  to  which  no  opinion  was  pronounced. ) 

The  questions  for  the  opinion  of  the  Court  were, 

Whether  the  provisions  of  the  128th  section  of  the  32  G.  3.  are,  by  the 
force  and  eflPect  of  any  clause,  enactment,  or  words,  in  the  act  of  the 
42  G'  3.,  to  be  considered  as  so  incorporated  into  and  made  part  of  the 
provisions  of  the  act  of  the  42  G.  3.,  as  that  the  whole,  or  any  and  what 
part  or  parts,  of  the  Sirhowy  tramroad  is  or  are  to  be  taken  and  considered 
as  a  railway  to  which  the  said  provisions  are  applicable,  so  as  to  au- 
thorize the  making  of  such  railways  or  waggon  roads  to  the  said  Sirhowy 
tramroad,  or  such  part  or  parts  thereof,  from  any  lands  within  eight  miles 
thereof,  as  are  authorized  to  be  made  by  the  said  128th  section,  to  any  of 
the  railways  mentioned  in  the  act  of  the  32  G.  3.,  from  any  lands  situate 
within  eight  miles  of  such  last-mentioned  railways ;  and,  if  the  Judges 
of  this  Court  shall  be  of  opinion  in  the  affirmative,  then,  &c.  (The 
other  questions  became  unimportant,  from  the  decision  on  the  first.) 

The  case  was  argued  at  the  sittings  in  banc,  after  Hilary  term  {^Fe- 
bruary 20th)  1823. 

Puller,  for  the  Sirhowy  Tramroad  Company  and  Mr.  Homfray,  con- 
tended that  Stat.  42  G.  3.  c.  cxv.  s.  3.  applied  only  to  powers  to  be 
exercised  by  the  companies. 

Campbell,  for  Mr.  Jones,  contended  that  the  objects  of  the  three  acts 
were  the  same,  and  that  the  intention  of  the  legislature  was  to  place  the 
works  executed  under  each  of  the  acts  under  the  same  circumstances 
with  respect  to  the  lands  in  the  neighbourhood ;  that  the  words  of  stat. 
42  G.  3.  c.  cxv.  s.  3.  were  sufficiently  ample  to  effect  this ;  and  that,  if 
the  128th  section  of  stat.  32  G.  3.  g.  102.  had  been  inserted,  mutatis 
mutandis,  in  stat.  42  G.  3.  c.  cxv.,  the  power  now  claimed  would  have 
been  expressly  conferred. 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us  by  counsel ;  and  we  are  of  opi- 
nion that  the  provisions  of  the  128th  section  of  the  32  G.  3.  are  not, 
by  force  and  effect  of  any  clause,  enactment,  or  words,  in  the  act  of 
42  G.  3.,  to  be  considered  as  so  incorporated  into  and  made  part  of  the 
provisions  of  the  act  of  the  42  G.  3.,  as  that  the  whole,  or  any  parts, 
of  the  Sirhotoy  tramroad  is  to  be  considered  a  railway  to  which  the 
said  provisions  are  applicable,  so  as  to  authorise  making  of  such  rail- 
ways or  waggon  roads  to  the  said  Sirhowy  tramroad,  or  any  part  thereof' 
from  any  lands  within  eight  miles  thereof,  as  are  authorized  to  be  made 
by  the  said  1 28th  section,  to  any  of  the  railways  mentioned  in  the  said 
act  of  the  32  G.  3.,  from  any  lands  situate  within  eight  miles  of  such 
last-mentioned  railways,  unless  the  lands  from  which  such  railways  are  to 
be  made  to  the  Sirhowy  tramroad  are  within  eight  miles  from  some  part  of 

the 
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the  canals  or  of  the  railways  particidarly  described  in  the  S2  G.  3, ^  so  as  to 
warrant  making  a  railway  therefrom  under  the  32  G.  3. 

J.  Bay  LEY. 

G.  S.  HOLROYD. 

W.  D.  Best. 

The  Lord  Chancellor  (Lord  Eldon)  subsequently  made  the  following 
observations,  which  were  handed  with  the  certificate  to  Mr.  Justice 
Bayley :  — 

"  This  matter  has  come  again  before  me,  Mr.  Puller  and  Mr.  Camp- 
bell  attending  with  the  Chancery  counsel.  On  neither  side  are  they  able 
to  state  what  is  meant  by  the  words  scored  under"  [printed  in  italics], 
"  If  they  except  any  railways  to  be  made  to  the  Sirhowy  tramroad  out  of 
the  negative  answer  contained  previously  in  the  certificate,  then,  as  to 
such  railways,  the  other  questions  in  the  case  stated,  which  have  not 
been  answered,  should  receive  an  answer  from  the  Judges,  but  are  not 
noticed  in  the  certificate  at  all.  If  the  words  scored  under  do  not  im- 
port that  some  railways  are  such  as  do  not  fall  within  the  preceding 
negative  answer,  what  is  the  exact  meaning  of  the  words 

Mr.  Justice  Bayley's  answer  was  as  follows :  — 

**  The  Judges  before  whom  the  case  of  the  Sirhowy  tramroad  was  ar- 
gued were  of  opiaion  that  the  l^rkowy  tramroad  was  not  under  42  G.  3. 
made  a  new  terminus,  so  as  to  warrant  railways  upon  all  lands  within 
eight  miles  thereof ;  and  that  the  42  G.  3.  gave  no  right  to  make  a  rail- 
way to  the  Sirhowy  tramroad  upon  lands  which  before  that  act  were  not 
liable  to  that  burthen. 

**  But,  as  there  might  be  lands  within  eight  miles  of  the  termini  specified 
in  the  32  G.  3.  (viz.  the  canals  and  the  railways  specially  described  in  that 
act),  and  railways  over  those  lands  to  those  termini  might  touch  upon  or 
fall  in  with  the  Sirhowy  tramroad,  the  qualification  at  the  end  of  our 
certificate  was  intended  to  intimate  that  such  railways  as,  independently 
of  the  42  G.  3.,  could  have  been  made  under  32  G,  3.,  might  still  be 
made.^ 


[1823.] 
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June  10th. 

Leicester. 


On  appeal  an  appeal  ao^ainst  an  order  of  two  justices,  re- 

againstare-        \J  rr  ta  j  J 

moval,  the  moving  Johii  CutJibeH  from  the  parish  of  Swepstone 

respondents 

proved  that  the  in  Leicestershire  to  the  parish  of  St.  Mary  in  the  bo- 
pauper  was  ^      r  T   ■  .1  1 

born  in  the  rough  ot  Leicester^  in  the  same  county,  the  sessions  con- 

parish^j'^the  firmed  the  order,  subject  to  the  following  case, 

proved  thit  '^^^  respondents,  on  the  hearing  of  the  appeal,  proved 

^"^'de'n ^settle  ^^^^         pauper  was  born  in  the  appellant  parish; 

ment  was  in  a  which  was  met  bv  the  appellants  province  that  the  pau- 

different parish;  ^    ^  ^  ... 

but  neither  side  per^s  mother,  before  her  marriage  with  his  father,  ac- 

gave  any  evi- 
dence of  the      quired  a  settlement  by  hiring  and  service  in  the  parish 

ment^  oi^of  any  of  St.  Martin  in  the  borough  and  county  aforesaid. 

t"ascertain1t:    '^^^  court  of  quarter  sessions  confirmed  the  order,  on 

Held  that,  ffround  that  no  evidence  was  offered  to  shew  that 

as  against  the  ^ 

birth  settlement  the  pauper's  father  had  no  settlement. 

relied  upon  by  ^  * 

the  respondents, 
proof  of  the 

mother's  Humfrey  and  Burtiahy  in  support  of  the  order  of 

maiden  settle-  .  i    i  i  r  ^ 

ment  was  suffi-  sessions.  It  must  be  contended,  on  the  part  or  the  ap- 
validatethe  pellants,  that  every  settlement,  however  remote,  as  that 
of  a  grandmother,  for  instance,  may  be  relied  upon, 
without  tracing  the  settlement  of  the  father  of  the  pauper. 
In  Reoc  v.  St, ^Matthew,  Bethnal  Green  (a),  it  is  said  by 
fVilmotJ.,  "The  positive  law  in  these  cases  of  settlements, 
is  that  the  child's  settlement  follows  that  of  its  father, 
if  the  father  can  be  found ;  and  that  no  recourse  shall 
be  had  to  the  mother's  settlement,  till  that  of  the  father 
can  be  traced  no  further."    The  party,  therefore,  who 

(a)  Bur.  S.  C  485. 

insists 
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insists  on  the  settlement  which  cannot  be  set  up  till  1835. 
that  of  the  father  has  been  enquired  into,  is  the  party  '  7" 
bound  to  trace  that  of  the  father.     Here  the  ap-  against 

The  Inhabit- 

pellants  call  upon  the  sessions  to  presume  that  the  ants  of 
father  had  no  settlement;  whereas  the  presumption  is  Leicester. 
that  every  person  has  a  settlement.  The  necessity  of 
adhering  to  the  rule  laid  down  in  Bex  v,  Sf,  Matthew, 
Bethnal  Green  (a),  appears  from  the  liability  to  surprise 
which  there  would  be  if  it  were  enough,  in  order  to 
meet  a  birth  settlement,  to  shew  any  settlement,  how- 
ever remote.  In  Rex  v.  Harherton  {b)  it  was  said 
by  the  Court,  that  evidence  of  the  wife's  maiden  set- 
tlement (in  a  question  as  to  the  settlement  of  wife  and 
daughters)  was  prim^  facie  sufficient,  and  that  it  lay 
upon  the  other  side  to  rebut  it  by  giving  evidence  of 
the  husband's  settlement  in  a  different  parish.  But  Rex 
v.  St.  Matthew,  Bethnal  Green  (a),  was  not  cited  there  : 
and  the  actual  decision  may  be  explained  on  other 
grounds ;  for,  there,  unless  the  wife's  settlement  was 
effectual,  no  settlement  at  all  appeared;  but  here  the 
birth  settlement  was  proved.  In  Rex  v.  St.  Mary,  Be- 
verley [c)^  it  was  held  that  proof  of  the  maiden  settlement 
of  a  married  woman  was  not,  of  itself,  sufficient  to 
establish  her  settlement  in  the  appellant  parish  ;  but, 
there,  proof  was  given  that  the  husband  was  born  in 
another  parish,  though  it  could  not  be  discovered  what 
the  other  parish  was ;  and  there,  also.  Rex  v.  St,  Matthew, 
Bethnal  Green  [a),  was  not  cited.  In  Rex  v.  Wester-^ 
ham  [d)  the  maiden  settlement  of  a  wife  was  held  good, 
as  to  herself  and  her  child,  upon  its  being  shewn  that  the 
husband  had  run  away,  and  that  his  settlement  was  not 

(a)  Bur.  S.  C.  485.  (6)  13  East,  311. 

(c)  1  B.  <|-  Ad.  201.  (d)  2  Bott,  68.  pi.  108.  (6th  ed.) 

Vol.  hi.  U  u  known, 
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known,  which  satisfied  the  requisite  that  the  father's  set- 
tlement must  be  traced,  or  evidence  be  given  of  a  reason- 
able attempt  to  discover  it,  before  the  mother's  settlement^ 
be  resorted  to.  If  this  order  were  quashed,  the  result 
would  be  conclusive  as  between  the  two  parishes ;  and, 
if  hereafter  the  husband's  settlement  should  be  dis- 
covered to  be  in  the  appellant  parish,  the  respondents 
could  not  avail  themselves  of  it. 


Hildyard  and  G.  T,  White,  contra.  The  order  of  re- 
moval is  wrong,  upon  any  supposition.  If  the  father 
had  a  settlement,  then  the  removal  to  the  birth  settle- 
ment was  wrong;  if  he  had  not,  then  the  child's  settlement 
is  that  of  the  mother.  The  parish  removing  is  thus  the 
party  upon  whom  it  lay  to  trace  the  father's  settlement. 
But,  again,  as  the  father's  settlement  was  not  shewn,  it  is 
as  if  he  had  none ;  this  is,  indeed,  the  very  principle  upon 
which  the  removal  to  the  birth  settlement  must  be  de- 
fended. The  appellants  are  entitled  to  have  the  order, 
removing  to  the  birth  settlement,  quashed,  if  either; 
father  or  mother  had  a  settlement  ;  and  they  have 
proved  one  alternative  which  entitles  them  to  succeed, 
whether  the  other  be  true  or  not.  Bex  v.  St,  Mary, 
Beverley  (a),  shews  that  here  the  removing  parish,  being 
bound  to  prove  the  last  legal  settlement,  are  the  party 
on  whom  it  lies  to  support,  if  possible,  the  birth  settle- 
ment, by  proving  the  absence  of  settlement  by  parentage. 
In  Bex  V.  St,  Matthe^w,  BetJmal  Green  (Z>),  the  first 
husband's  settlement  was  expressly  found  to  be  not 
known ;  and  the  second  husband  had  no  settlement : 
it  did  not  become  a  question  which  was  the  party  on 


(a)  1  B.  ^  Ad.  201. 


(b)  Bur.  S.  C.  485. 

whom 
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whom  the  onus  of  tracing  the  husband's  settlement  lay. 
The  appellants  could  not  here  be  called  upon  to  dis- 
prove every  possible  species  of  settlement  which  the 
father  might  have  had.  In  Bex  v.  St,  Mart/,  Beverley  («), 
the  authorities  are  discussed  by  Bayley  J.;  and  he 
afterwards  says,  "  They  prove  at  the  utmost  that  where 
there  is  no  sufficient  evidence  of  any  settlement  in 
the  husband,  and  where  the  only  settlement  as  to 
which  there  is  any,  is  the  wife's  maiden  settlement, 
the  wife  may  be  removed  to  that  settlement."  The 
general  rule  is  that  proof  of  a  negative  is  not  re- 
quired :  this  case  is  not  among  the  exceptions  to  that 
rule.  In  Bex  v.  Wakefield  [h]  Le  Blanc  J.  said,  "  The 
place  of  birth  is  the  weakest  evidence  of  settlement;" 
and  thus  the  proof  of  the  mother's  settlement  here 
destroyed  the  prim^  facie  case  of  the  respondents. 
\_Williams  J.  referred  to  Rex  v.  Whixley  {c).']  That 
case  shews  that  proof  of  the  birth  settlement  is  "  suf- 
cient  to  throw  the  burthen  on  the  other  side,  of 
proving  a  different  place  of  settlement  by  parentage:" 
here  the  appellants  have  given  a  proof  of  settlement  by 
parentage,  which  is  sufficient  till  it  is  met.  The  rule 
laid  down  in  Nolan  on  the  Poor  Lam  is  {d\  "  Where 
the  father  has  not  a  known  settlement  before  his  chilid 
becomes  chargeable,  that  which  the  mother  had  pre- 
vious to  her  marriage  is  communicated  in  the  same 
manner,  and  subject  to  the  same  rules." 


1835.1 

The  KiKG 
against 
The  Inhabits 
ants  of 
Sx.  Mary, 

LEIGES1?£a. 


Lord  Denman  C.  J.  My  first  impression  was  that, 
upon  the  authority  of  the  rule  laid  down  in  Rex  v.  St, 

(a)  1  B:  ^  Ad.  206.  (6)  5  East,  338. 

(c)  2  Bott,  13.  pi.  30.  (61h  ed.)  {d)  Vol.  i.  p.  307.  (4th  ed.). 

U  u  2  Matthew^ 
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MattheWy  Bethnal  Green  («),  it  was  incumbent  upon  the 
appellants  to  prove  either  the  father's  settlement,  or  that 
inquiries  had  been  made  as  to  his  settlement  and  that 
none  had  been  found  ;  neither  of  which  has  been  done. 
But  the  respondents  rely  upon  the  birth  settlement.  If 
the  father  had  a  settlement  in  the  same  place,  they 
should  have  shewn  it;  but  they  rely  upon  the  prima 
facie  case  of  the  birth.  That  is  good  till  a  settlement 
by  parentage  be  shewn.  Here,  that  is  shewn  by  proof 
of  the  mother's  settlement.  It  is  argued  that  the  mo- 
ther's settlement  cannot  be  taken  to  be  that  of  the  child, 
till  the  fact  of  the  father's  settlement  be  disproved :  but 
that  is  not  so  here,  because  the  mother's  is  good  as 
against  a  birth  settlement. 

LiTTLEDALE  J.  The  I'espondeuts,  without  giving  any 
account  of  the  parents,  shew  a  prim^  facie  settlement  by 
birth.  The  appellants,  to  get  rid  of  that,  shew  a  settle- 
ment in  one  parent,  the  mother :  but  neither  party  gives 
any  proof  as  to  the  father.  The  father's  setdement 
would  displace  that  of  the  mother;  but  it  would  also 
displace  the  birth  settlement.  How,  then,  does  the  case 
stand  ?  It  may  be  presumed,  indeed,  that  every  man 
had  a  settlement;  but,  if  the  father  had  one,  it  would 
displace  the  settlement  relied  upon  by  the  respondents, 
as  that  of  the  mother  will  do  in  the  absence  of  the 
father's  settlement. 

Patteson  J.  The  birth  settlement  is  the  lowest  and 
weakest.    If  you  shew  a  better,  you  get  rid  of  that: 


1835. 
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fcttoatg  m'^  'f  il- 


ia) Bur.  S.  a  485. 


the 
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the  birthplace  is  the  place  of  settlement,  because  no 
better  settlement  can  be  found.  Here,  a  better  is 
found. 

Williams  J.  I  accede  to  the  view  of  the  case  taken 
by  Mr.  Hildyard,  How  do  the  respondents  make  good 
a  settlement  by  birth?  Only  by  supposing  that  the 
father  has  no  settlement.  Then  the  appellants  shew 
the  mother's  setdement.  On  what  supposition  is  that 
a  good  settlement  ?  On  the  very  supposition  necessarily 
made  by  the  other  side. 

Order  of  sessions  quashed. 


1835. 

The  Kino 
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The  Inhabit- 
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Doe  on  the  Demise  of  Chandler  and  Another 
against  Ford. 

J7JECTMENT  for  a  barn,  stable,  and  land.  The 
cause  was  tried  before  Lord  Denman  C.  J.  at  the 
Winchester  Summer  assizes,  1834.  The  lessor  of  the 
plaintiff',  Chandler,  claimed  as  trustee  under  an  annuity 
deed  for  the  yearly  payment  of  20/.,  executed  by  the  de- 
fendant in  1826.  The  defence  was,  that  the  deed  was 
void,  not  having  been  properly  enrolled  pursuant  to 
Stat.  53  G.  3.  c.  14fl.  s.  2.  In  answer,  it  was  alleged  that 
the  deed  came  within  sect.  10.,  which  exempts  from  the 
operation  of  the  act  any  annuity  secured  upon  freehold 

Annuity  Act,  53  G.3.  c.  141.,  the  premises  being  of  greater  value  than  the  annuity,  in  proof 
of  which  he  relied  on  a  clause  in  the  annuity  deed,  wherein  the  defendant  covenanted  that 
the  premises  were  of  more  than  sufficient  value  to  answer  and  pay  the  annuity.  The  de- 
fendant offered  evidence  to  prove  that  the  premises  were  not  of  such  value  when  the 
annuity  was  granted. 

Quaere,  whether  a  covenant,  as  above,  is  a  declaration  which  estops  the  party  making  it 
from  afterwards  disputing  in  an  action  the  fact  covenanted  for.  But,  assuming  that  it 
were  so  in  other  cases, 

Held,  that  it  could  not  preclude  a  party  from  giving  proof  that  the  annuity  was  granted 
in  contravention  of  the  statute. 

U  u  3  or 


Thursday, 
June  11th. 
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2'  iS^J5.  or  copyhold  lands,  &c.  "  of  equal  or  greater  annual 
'^DoE  dem  ^^^^^  ^^^^  the  said  annuity,  over  and  above  any  other 
"IpiiAUDLER     annuity,  and  the  interest  of  any  principal  sum  charjred 

dgdinsl  & 

Ford.       or  secured  thereon,"  &c.    To  prove  this,  the  plaintiff 
relied  upon  the  following  covenant  by  the  defendant  in 
the  deed  in  question.  "  And  moreover,  that  now,  and  at 
the  time  of  the  sealing  and  delivering  these  presents,  the 
said  barn,  stable,  buildings,  pieces  or  parcels  of  land, 
hereditaments  and  premises  hereby  demised  or  intended 
so  to  be,  are  of  more  than  sufficient  annual  value  to  answer 
and  pay  the  said  annuity  or  clear  yearly  sum  of  20L 
hereby  granted,  over  and  above  all  reprises,  charges 
and  incumbrances  whatsoever,  payable  out  of,  or  affect- 
ing the  same."    For  the  defendant  it  was  urged  that  this 
covenant  was  not  evidence  of  the  value ;  for  that  an 
annuity  deed  could  not  be  exempted  from  the  operation 
of  the  statute  by  a  clause  which  the  parties  thought 
proper  to  insert  in  the  deed  itself,  perhaps  with  that 
very  intention.    The  objection  was  over-ruled,    A  wit- 
ness was  also  called,  who  proved  that  the  defendant  had 
represented  the  value  as  exceeding  20L  to  a  party  acting 
on  behalf  of  the  lessor  of  the  plaintiff.  Chandler,  and  had 
referred  that  agent  to  another  person,  who  said  the  state- 
ment was  correct.    It  was  then  proposed,  on  behalf  of 
the  defendant,  to  prove  that  the  actual  value  of  the  pre- 
mises in  1826  was  below  10/.;  but  it  was  urged,  on  the 
other  side,  that  his  covenant  estopped  him  from  shewing 
this.    The  Lord  Chief  Justice,  however,  admitted  the 
evidence,  giving  leave  to  move  upon  the  point;  and  he 
left  the  case  to  the  jury  upon  the  question  of  value. 
The  jury  found  that  the  premises  were  not  worth  20/. 
a  year,  and  gave  a  verdict  for  the  defendant.    In  Mi- 
chaelmas term,  1834,  Coleridge  Serjt.  obtained  a  rule  to 

shew 
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shew  cause  why  a  verdict  should  not  be  entered  for  the 
plaintiff. 

Erie  (with  whom  were  Bingham  and  Dampier)  now 
shewed  cause.  The  covenant  that  this  property  was  of 
a  certain  value,  cannot  be  deemed  equivalent  to  a  direct 
allegation  that  it  was  so.  But,  assuming  this  to  be  other^ 
wise,  although  in  ordinary  cases  a  party  is  estopped 
from  giving  evidence  in  direct  contradiction  to  the  state- 
ment of  his  own  deed,  that  rule  cannot  prevail  here, 
where  an  act  of  parliament  has  been  manifestly  infringed, 
and  might  be  altogether  evaded  by  means  of  covenants 
like  the  present,  if  they  created  an  estoppel.  Saunders 
v.  Wright  {a)  shews  that  the  grantor  of  an  annuity  may 
prove  the  land  to  be  of  inadequate  value,  though  by 
evidence  contrary  to  his  own  representations,  and  even 
to  the  recital  of  his  deed.  A  covenant,  for  a  pur* 
pose  against  law,  is  void  and  does  not  bind;  Shepp, 
Tauchst*  163.  Where  the  consideration  of  a  bond  is 
illegal  (as  simony,  usury,  or  compounding  of  felony), 
the  defendant  may  plead  the  fact,  although  there  be 
a  different  and  legal  consideration  recited  in  the  bond ; 
Bull  N.  P.  173.  In  Hill  v.  The  Manchester  Water- 
xvorks  Company  {b),  it  was  considered  clear  that  a 
deed  does  not  estop  where  the  matter  relied  upon  as 
creating  the  estoppel  has  been  introduced  to  effect  a 
fraud  or  a  purpose  contrary  to  act  of  parliament  In 
Paxton  V.  Popham  (c),  where  it  was  observed  in  argu- 
ment that  in  cases  of  usury,  gaming,  and  stock-jobbing, 
a  bond  is  constantly  framed,  stating  a  legal,  but  untrue 
consideration,  yet  the  courts  always  allow  the  true  one 
to  be  shewn,  Le  Blanc  J.  said,  "  This  has  frequently 

(c)  1  Taunt.  2,^^.  (6)  <2.B.  <^  Jd.  5^4.  (c)  9  East,  419. 

U  u  4?  occurred 
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occurred  in  cases  of  annuity  transactions,  where,  as  in 
cases  of  usury,  goods  have  been  given  to  the  obligors 
instead  of  money,  as  stated  in  the  condition  of  the  bonds." 
The  Court  here  called  upon 

Mannhig^  contra.  The  doctrine  in  Hill  v.  The 
Manchester  Waterworks  Comipany  [a)  might  have  applied 
if  the  annuity  act  had  required  every  deed  to  be  regis- 
tered. But  it  requires  registration  in  those  cases  only, 
where  the  property  is  below  a  certain  value:  and,  there- 
fore, unless  the  grantee  knew  that  the  property  was  so 
here,  there  is,  in  him,  no  fraud  or  evasion  of  the  act, 
and,  consequently,  the  estoppel  as  against  him  ought  not 
to  be  defeated.  The  representation  made  to  him,  and 
which  he  believed,  was,  that  the  property  was  of  suffi- 
cient value  to  answer  the  annuity.  If  he  had  known 
the  contrary,  he  had  no  motive  for  permitting  the  deed 
not  to  be  registered,  as  the  expense  of  registration  would 
have  been  borne  by  the  grantor.  The  cases,  in  which 
statements  have  been  inserted  in  deeds  as  a  colour  for 
usury  or  other  illegal  transactions  between  the  parties, 
have  no  application  here.  If  this  had  been  an  action  of 
covenant,  and  the  defendant  had  pleaded  the  want  of  a 
memorial,  the  plaintiff,  to  make  the  estoppel  conclusive, 
must  have  replied  it,  Vooght  v.  Winch  {b) ;  but,  in  an 
action  where  there  is  no  opportunity  of  pleading  the 
estoppel,  it  is  conclusive  if  raised  by  evidence  under 
the  general  issue. 

LiTTLEDALE  J.  I  am  of  Opinion  that  the  defendant 
was  not  precluded  from  offering  this  evidence.  It  is 
not  necessary  to  decide  whether  this  covenant  amounted 

^     .  (a)  2  B.  ^  Ad.  544.  (6)  2B.  ^  Aid.  662. 

to 


1835. 

Doe  dem. 
Chandler 
against 
Ford, 
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to  an  estoppel  or  not.  At  all  events  it  could  not  have 
that  operation  here.  The  effect  of  that  which  took 
place  was  to  prevent  the  deed  from  being  registered. 
The  parties  were  in  fact  doing  something  by  which  the 
act  would  be  evaded.  It  is  urged  that  the  lessor  of  the 
plaintiff  had  no  motive  for  permitting  the  deed  not  to 
be  registered.  I  cannot  say  how  this  may  have  been ; 
the  motive  may  have  been  kind  feeling  towards  the 
grantor,  and  a  desire  to  save  him  expense  ;  but,  however 
this  may  be,  if  the  grantee  chose  to  rely  upon  the 
accounts  given  him  by  the  grantor,  he  must  be  bound 
by  the  consequence.  It  was  his  duty  to  inquire  more 
strictly  as  to  the  value :  if  he  had  done  so,  the  result 
would  probably  have  been  a  discovery  of  that  which  now 
appears  by  the  verdict.  The  effect  of  his  omission  was 
to  prevent  the  enrolment  of  the  deed,  and  any  in- 
quiries to  which  that  might  have  led. 

Patteson  J.  I  do  not  say  whether,  in  a  different 
case,  this  covenant  would  have  been  an  estoppel  or  not. 
But  the  question  here  arises  on  a  statute  which  says 
that  an  annuity  deed,  if  no  memorial  is  enrolled,  shall 
be  void,  unless  it  falls  under  certain  provisions,  con- 
tained in  the  tenth  section.  To  enforce  the  deed,  where 
there  is  no  memorial,  the  parties  must  shew  that  it 
comes  within  one  of  these  provisions  ;  in  the  present 
case,  that  the  lands  are  of  equal  annual  value  with 
the  annuity,  or  greater.  To  establish  that  here,  the 
defendant  refers  to  a  covenant,  by  which,  as  he  says,  it 
is  stated  that  the  lands  are  of  such  value.  But  that  is 
not  sufficient  for  the  purpose.  If  it  were  held  so,  an 
instrument  which  the  parties  might  choose  to  prepare 
would  defeat  the  statute  from  beginning  to  end.  They 
insert  a  covenant  that  the  land  is  of  the  requisite 

value ; 


1835. 


Doe  dem 
Chandle 
against 
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1835.      value;  they  might  equally  well  put  in  a  statement  that 
the  annuity  was  given  by  marriage  settlement,  or  with- 

DoE  dem. 

Chandler  out  regard  to  pecuniary  consideration,  and  then  contend 
Ford*.  that  the  grantor  was  estopped  to  shew  the  contrary.  It 
is  argued  that  the  grantee  could  have  no  motive  for 
allowing  the  enrolment  not  to  take  place.  I  cannot  say 
what  the  motive  may  have  been  here,  but  many  reasons 
may  be  suggested ;  as  to  save  expense,  to  avoid  pub- 
licity, or  to  frustrate  inquiry  by  persons  who  may 
subsequently  wish  to  have  annuities  secured  on  the  same 
land.  The  security  of  such  persons  is  one  object  of  the 
statute.  It  could  not  be  contended,  on  motion  to  set 
the  deed  aside,  that  the  grantor  was  estopped  from 
taking  this  objection ;  and  I  do  not  see  why  it  should 
be  more  available  here. 

Williams  J.  Hill  v.  The  Manchester  Water  Works 
Compajiy  {a)  is  an  authority  against  the  plaintiff,  because 
it  was  held  there  that  the  pleas  might  have  been  an  an- 
swer if  they  had  disclosed  that  the  bonds  were  given  for 
an  immoral  purpose,  or  in  contravention  of  a  statute  [h), 
or  of  public  policy.  The  judgments  of  the  Court  pro- 
ceed expressly  on  the  ground  that  the  pleas  do  not,  upon 
the  face  of  them,  present  any  sufficient  statement  of  that 
kind,  and  are  therefore  no  defence.  Here,  the  evidence 
in  question  was  offered  to  shew  that  the  act  of  parlia- 
ment had  been  evaded ;  and  it  was  admissible  for  that 
purpose. 

Lord  Denman  C.  J.  I  should  not  have  reserved  the 
point,  but  for  the  advantage  which  the  grantor  of  the 
annuity  was  probably  about  to  derive  from  his  own 

(a)  2B.^  Ad.  544. 

(6)  See  Fairtitle  dem,  Mytton  v.  Gilbert t  2  T,  JR.  169. 

wrong. 
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wrong.    I  doubt  whether  a  covenant  can  operate  as  an  1835. 
estoppel  at  all ;  but  at  any  rate  this  covenant  could  not 

Doe  dem. 

have  the  effect  of  preventing  the  defendant  from  shewing  Chandler 
that  the  deed  was  not  within  the  clause  of  exemption.  I^or^! 

Rule  discharged. 


Elizabeth  Pound  asrainst  Penfold  and  Wife.  Thur&day, 

^  June  nth,  ' 

CASE  for  slander.    The  cause  was  tried  before  PaU  Where  the  de- 
1  •  •  TT7-     7  fendant  in  a 

ieson  J.  at  the  Spring  assizes  at  Winchester^  1835,  country  cause 

and  the  plaintiff  had  a  verdict  for  50/.   In  the  ensuing  time°to  pTead, 

term  a  rule  nisi  was  obtained  for  a  new  trial,  upon  affi-  condition^of^ 

davits.   The  material  facts,  as  stated  in  the  affidavits  for  '^'"/."S  "  ^^ort 

'  notice  of  trial 

and  against  the  rule,  were  as  follows  :  —  necessary ; '» 

°  ^  and  the  plain- 

The  slanderous  words  complained  of  imputed  to  the  tiff  delivered  a 

replication 

plaintiff  that  she  had  been  dismissed  from  a  service  for  tendering  issue, 
certain  improper  conduct.     The  summons  was  served  trial,  to  the  de- 
ISih.  September         \  defendant  appeared  on  the  27th.  inLondon^^^^ 
The  declaration,  laying  the  venue  in  Hampshire,  was  onThe*97th^f 
delivered  January  30th  1835,  and  a  plea  demanded  on  February,  for 

^  .  theSdofilfarcA, 

the  31st.    Time  to  plead  was  obtained,  on  summons,  the  commission 

day  of  the 

February  7th,  on  the  usual  terms  in  country  causes ;  viz.  assizes,  and  on 
to  plead  issuably,  rejoin  gratis,  and  take  short  notice  of  trkl  took^^ 
trial,  if  necessary,  for  the  next  assizes.    A  summons  for  fe^ant^not 
further  time  was  served  F^^.  1 1th,  and  a  week  granted,  appefriro^-^'the 
on  the  former  terms,  Feb,  12th.    On  the  19th,  at  half-  C:°"r^'  M"^^'^ 

special  circum- 

past  seven  in  the  evening,  the  defendants'  ajjents  de-  stances  shewn 

.  ^'  ^  by  affidavit, 

livered  the  pleas,  filling  twenty  folios,  to  the  plaintiff's  held  itself  not 

precluded  by 

agents,  who,  on  the  next  day,  sent  a  copy  to  the  plaintiff's  the  General 
attorney  at  Ringxvood,  Hants.  He  received  it  on  the  21st.  2  ^.'^I'.ss. 
The  pleas  contained,  besides  the  general  issue,  justifi-  a  nevfSal!"^ 
cations,  in  which  it  was  stated  that  the  plaintiff  had  been 

turned 
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1835.  turned  away  from  the  service  of  a  Mrs.  Osei/ for  the  im~ 
p^^^^  proper  conduct  imputed  by  the  words  complained  of. 
against      This  rendered  it  necessary  for  the  plaintiff's  attorney  to 

Penfold. 

make  certain  inquiries,  particularly  2ii Southampton,  where 
Mrs.  Osey  lived.   The  answer  to  those  inquiries  was  re- 
ceived February  25th  ;  and  the  plaintiff's  attorney,  upon 
that  day  (which  he  stated  to  have  been  the  earliest  possible 
time  after  the  justification  was  ascertained  to  be  untrue), 
wrote  to  his  agents  in  London  to  prepare  the  replication, 
issue,  and  notice  of  trial.    The  agents  obtained  a  draft 
of  the  replication,  which  was  de  injuria,  on  the  27th,  and 
on  that  day  gave  the  draft  of  the  issue  to  a  clerk  to  be 
copied.  The  issue  extended  to  sixty  folios,  and  was  there- 
fore not  ready  tjU  the  evening  of  the  27th.    It  was  deli- 
vered, with  notice  of  trial,  to  the  defendants'  agents  at  a 
quarter-past,  or  (as  they  stated)  half-past,  seven.  In  the 
morning  of  the  27th  the  plaintiff's  agents  had  told  the 
agents  for  the  defendants  that  the  issue  was  engrossing  and 
would  be  delivered,  with  notice  of  trial,  before  post-time 
if  possible,  but  that  they  might  write  to  their  client  and 
inform  him  that  the  issue  and  notice  would  be  delivered 
that  day.    The  defendants'  attorney  lived  at  Salisbury, 
On  the  28th  the  defendants'  agents  told  the  plaintiff's 
agents  that  they  should  treat  the  notice  as  a  nullity,  to 
which  the  latter  replied  that  they  should  send  down  the 
record  that  night,  and  should  rely  upon  the  notice  of  trial 
as  being  sufficient  under  the  new  rules  of  Court.  They 
did  accordingly  send  down  the  record  and  jury  process, 
and  copies  of  the  issue  and  notice  of  trial,  by  that  night's 
mail  to  the  plaintiff's  attorney,  who  received  them  on  the 
1st  of  March,    No  summons  was  taken  out  for  setting 
aside  the  notice  of  trial. 

It  appeared,  by  the  affidavits  in  support  of  the  rule, 
that,  on  the  morning  of  February  28th,  the  defendants' 
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attorney  at  Salisbury  received  a  letter  from  his  agents, 
stating  that  the  plaintiff  had  given  no  notice  of  trial ;  and 
the  attorney,  in  consequence,  subpoenaed  no  witnesses. 
On  the  1st  of  March^  which  was  Sunday,  he  received 
another  letter  from  his  agents,  stating  that  notice  of  trial 
had  been  given,  but  he  considered  it  then  too  late  to 
subpoena  his  witnesses,  several  of  them,  whose  evidence 
was  material,  living  in  different  places,  and  many  at  a 
considerable  distance  from  Salisbury  and  Winchester. 

The  cause  was  tried  on  the  3d  of  March^  the  commis- 
sion day  of  the  assizes,  when  the  plaintiff  gave  the  evi- 
dence which  had  been  inquired  for,  as  above  stated,  after 
the  delivery  of  the  pleas.  The  defendant  Penfold  and 
his  attorney  were  in  Court  till  the  verdict  was  given,  but 
made  no  defence,  or  application  to  put  off  the  trial. 
The  defendants'  attorney  now  deposed  that  they  did 
not  appear,  in  consequence  of  his  belief  that  the  notice 
was  improper:  and  he  and  the  defendant  Penfold  made 
affidavit  of  merits. 

Dampier  now  shewed  cause,  and  contended  that  the 
notice  of  trial  was  sufficiently  early,  under  the  circum* 
stances.  By  the  rule  of  Court,  Hil.  2  W.  4.  L  58.  {a) 
*'  short  notice  of  trial  shall,  in  country  causes,  be  taken 
to  mean  four  days.'*  That  rule  is  peremptory  ;  Lawson  v. 
Robinson  {b).  And,  by  rule  viii.,  of  the  same  series  (c), 
the  days  must  be  reckoned  exclusively  of  the  first,  and 
inclusively  of  the  last.  Here  the  notice  was  given  on 
the  27th  of  February,  for  the  3d  of  March.  And  by 
the  rule  of  Court,  Hil.  2  W.  4. 1. 50.  {d\  "  service  of  rules 
and  orders,  and  notices,  if  made  before  nine  at  night, 

{a)  3  jB.  ^  Jd.  381.        (6)  1  Cro.  ^  M.  499.    S.  C.  3  Tyrwh.  490. 
(g^  SB.  ^  Ad.  393.       (d)  3  5.  4f  Ad.  380. 

shall 
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shall  be  deemed  good,  but  not  if  made  after  that  hour." 
The  defendants  obtained  time  to  plead  upon  the  very 
terms  now  complained  of ;  and  an  extension  of  that  time 
was  granted  them  afterwards.  If,  nevertheless,  they 
felt  themselves  prejudiced  by  the  notice  of  trial,  they 
might  have  applied  to  a  judge  at  chambers. 


Kelly^  contra.  The  shortness  of  the  notice  arose 
from  the  plaintiff's  own  delay.  At  least  the  defendants 
should  have  been  allowed  twenty-four  hours  to  rejoin. 
The  four  days  here  include  a  Sunday  and  the  day  of 
the  trial.  The  terms,  on  which  time  to  plead  was  granted, 
were,  to  take  short  notice  of  trial,  "  if  necessary."  The 
short  notice  here  insisted  upon  would  not  have  been 
necessary  if  the  plaintiff  had  used  due  diligence.  The 
time  taken  for  replying  was  much  more  than  could  be 
necessary  for  a  replication  of  "  de  injuria." 


Lord  Denman  C.  J.  On  the  whole,  the  trial  does 
not  appear  satisfactory,  though  neither  party  has  much 
to  complain  of.  The  rule  must  be  absolute ;  the  costs 
to  abide  the  event  of  the  next  trial. 


LiTTLEDALE,  Patteson  and  Williams  Js.  concurred. 

Rule  absolute. 
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How,  Clerk,  against  Kennett  and  Gough.  juZ'nth, 

ASSUMPSIT  for  use  and  occupation  of  a  dwelling-  Where  a  termor 
assigns  his 

house  and  land.  Plea,  that  the  defendants  did  not  goods,  estate 
use  and  occupy,  &c.    The  particular  of  demand  was  trusteerforThe 
for  rent,  from  December  25th  1832,  to  March  25th  1834,  credhors!^ 
of  premises  formerly  occupied  by  George  Hawkins,  and  t^erTheTrutl 
since  by  the  defendants,  assignees  of  G.  H,  On  the  trial       have  the 

*=*  same  option  of 

before  Lord  Denman  C.  J.,  at  the  Hampshire  summer  as-  accepting  or 

rejecting  the 

sizes  1834,  the  material  facts  appeared  to  be  as  follows : —  term,  with  as- 
Haw/cins  took  the  premises  of  the  plaintiff  from  year  to  bankrupt  ;^and 
year,  commencing  at  Midsummer  1831,  at  a  rent  payable  ^n^divest^^^ 
quarterly,  under  a  written  agreement.    He  carried  on  Jt^^thluTa^^ 
business  as  a  grocer  in  the  house,  and  underlet  the  land,  ^^^'^al  dis- 

claimer  ? 

In  1832,  being  in  diflSculties,  he  executed  a  deed  of    But, although 

the  assignment 

assignment  to  the  defendants  of  all  his  stock  in  trade,  be  sufficient  to 

vest  the  term  in 

household  goodss  debts,  estate  and  effects,  in  trust  to  the  trustees  un- 
sell  for  the  benefit  of  his  creditors.  No  express  mention  an^d  they  donot 
was  made  in  the  deed  of  his  interest  in  the  premises  sumpskforuse 
demised  to  him  by  the  plaintiff.    The  defendants  ex-  occupation 

^  cannot  be 

ecuted  the  deed  on  the  20th  of  December  1832.    Haw-  "maintained 

against  them 

kins's  family  continued  on  the  premises  a  short  time  without  proof 

that  they  have 

after  the  assignment,  carrying  on  the  business  and  ac-  actually  occu- 
counting  to  the  defendants.    On  the  22d  {Hawkins  and  ^  ^t  is  not 
his  family  having  then  gone  away)  the  assignees  put  in  twTpurpote^to 
a  shopman  who  continued  to  carry  on  the  business,  pJaJeVpersons 
accounting  to  them,  for  about  a  week.    No  new  stock  temporarily 

°  '  upon  the  pre-  \ 

came  in.    On  the  29th  the  shop  was  shut  up  ;  but  the  ^^^es  to  take 

*  ^  care  of  and 

man  slept  at  the  house  for  the  purpose  of  taking  care  of  sell  goods 

which  were  part 

of  the  assigned  property,  and  which  were  accordingly  sold  on  the  premises;  and  that, 
under  a  mistake  of  the  law,  they  paid  rent  to  the  landlord  for  the  half  year  in  which  the 
assignment  took  place. 

the 


m 
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1 835,       the  goods,  till  the  following  Februari/,  when  the  property 
— remaining  on  the  premises  was  sold  by  auction,  by 

How 

against  Kennetfs  order.  On  the  19th  of  March^  1833,  Kennett 
a-m%vi&A  wrote  to  the  plaintiff  as  follows  :  - —  "  Sir,  I  beg  to  say  I 
am  prepared  to  settle  the  half  year's  rent  for  Hawkins's 
house,  which  the  trustees  consider  themselves  accountable 
for:  please  say  if  I  shall  wait  on  you  this  morning,  or 
whether  you  wish  to  go  into  the  house  before  I  deliver 
you  the  keys.  I  am,"  &c.  The  plaintiff  wrote  in 
reply  {March  19th),  that  he  was  ready  to  receive  the  rent, 
but  had  nothing  to  do  with  the  keys  till  Midsummer 
1834.  He  added,  in  another  note  on  the  same  day,  "I 
beg  leave  to  inform  you  that  if  the  trustees  see  fit  (any 
time  betwixt  this  and  Saturday)  to  offer  an  acceptable 
proposal,  I  may  thereby  be  induced  to  relieve  them  very 
considerably  as  to  the  tenancy  with  which  they  have 
burthened  themselves."  On  the  23d,  Kennett^  having  in 
the  mean  time  tendered  the  keys,  which  were  refused, 
wrote  as  follows  :  "  Dear  Sir,  not  having  an  opportunity 
of  consulting  my  partner  trustee  on  the  subject  of  re- 
plying to  your  proposition,  I  take  upon  myself  to  offer, 
for  the  trustees,  half  a  year's  rent,  without  prejudice,  in 
lieu  of  holding  possession  such  time  as  they  may  be 
liable."  On  the  25th,  the  plaintiff  not  having  agreed  to 
this  proposal,  Kennett  paid  the  rent  up  to  that  day,  and 
*  tendered  the  keys,  which  were  again  refused.    On  the 

^9th  of  January  1834?  the  plaintiff's  solicitor  gave  notice 
to  the  defendants  to  repair  the  premises,  threatening 
an  action  if  any  damage  ensued  from  nonrepair. 

King^  the  auctioneer  who  sold  the  goods  by  order  of 
Kennett^  stated  that,  a  few  days  before  they  were  sold,  the 
plaintiff  told  him  that  the  premises  were  for  sale,  and 
asked  him  to  procure  a  purchaser;  and  he  further  de- 

posed 
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posed,  that  in  January  1834,  in  a  conversation  respect-  1835. 

ing  the  sale  of  them,  the  plaintiff  gave  King  the  sell-       ^  ^ 

ing  price,  but  desired  him  to  keep  secret  his  having  against 

Kennxtt. 

done  so. 

On  behalf  of  the  defendants,  it  was  first  contended 
that  there  must  be  a  nonsuit,  inasmuch  as  the  general 
words  used  in  the  deed  of  assignment  were  not  sufficient  . 
to  pass  Haivkins^s  interest  to  the  assignees ;  in  answer 
to  which  Carter  v.  Warne  (a)  was  cited.  The  defend- 
ants' counsel  then  submitted  to  the  jury  that  no  suf- 
ficient evidence  appeared  of  an  occupation,  or  contract 
to  occupy.  The  Lord  Chief  Justice,  after  observing 
that  there  was  no  evidence  of  an  actual  occupation, 
except  the  sending  in  of  a  shopman  by  Kennett  for  a 
week,  left  it  to  the  jury  to  say  whether  there  had  been 
a  contract  by  which  the  defendants  had  adopted  the 
tenancy.  He  explained  this  by  asking  whether  the  jury 
thought  the  defendants  had  so  conducted  themselves  as 
to  lead  the  plaintiff  reasonably  to  believe,  and  whether 
he  did  believe,  that  they  intended  to  become  tenants 
upon  the  terms  of  Hawkins's  agreement,*  and  he  relied 
strongly  upon  King\  evidence  of  the  conversation  in 
1834,  as  shewing  that  this  was  not  really  the  plaintiff's 
own  understanding  of  the  transaction.  The  defendants 
had  a  verdict. 

Coleridge  Serjt.,  in  the  ensuing  term,  moved  for  a  new 
trial  on  the  ground  of  misdirection.  The  question  upon 
the  evidence  was  not,  whether  the  parties  considered 
themselves  as  entering  into  a  particular  contract,  but, 
whether,  if  the  jury  believed  the  evidence,  the  conduct 
of  the  defendants  had  not  amounted  to  an  actual  taking 


Vol,  nr. 


(a)  M.  4;  M.  479. 

Xx 


of 
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of  possession :  Thomas  v.  Pemherton  {a\  Hanson  v.  »S/^-f 
mnson  (b),  Clark  v.  Hume  {c),  [Taunton  The  case 
of  assignees  of  a  bankrupt  does  not  illustrate  the  present, 
because  they  are  enabled  by  statute  to  elect  whether 
they  will  accept  a  lease  held  by  the  bankrupt.]  The 
difference  is  in  favour  of  the  plaintiff.  A  rule  nisi  was 
granted,  against  which 

Barstow  now  shewed  cause.   The  direction  was  riffht. 
No  terra  vested  in  the  assignees  by  the  deed  of  assign- 
ment ;  that  made  no  mention  of  the  leasehold  interest, 
or  of  any  thing  to  be  done  by  the  assignees  except  selling 
the  stock.    Nor  was  there  any  term,  which  could  vest 
by  the  deed.    [Littledale  J.  A  tenancy  from  year  to 
year  is  a  term.]    But,  at  all  events,  it  was  for  the  plain* 
tiff  to  shew  that  the  defendants  had  done  some  act  which 
amounted  to  a  substitution  of  themselves  for  Hamkins* 
(He  then  commented  on  the  facts,  with  reference  to  this 
point)    \Patteson  J.  Assuming  that  the  legal  interest 
once  passed  to  the  defendants,  is  there  any  authority  to 
shew  that  trustees  for  the  benefit  of  creditors  may  elect 
to  take  or  refuse  a  lease,  like  assignees  of  a  bankrupt  ? 
Lord  Denman  C.  J.  referred  to  the  summing  up  of  Lord 
Tenterden  in  Carter  v.  War7ie  {d),  as  recognising  such  a 
right.]    In  the  present  deed  the  conveyance  is  only  of 
stock,  goods,  and  debts,  specifically,  the  mention  of 
these  being  followed  by  general  words.    At  most  it  can 
only  be  said  that  this  might  or  might  not  pass  the  lease- 
hold interest.    The  jury  were  to  say  whether  or  not  the 
assignees  meant  to  accept  it :  they  had  done  no  act  of 
acceptance,  and  there  was  strong  evidence  that  the 

(a)  7  Taunt.  206.  (b)  1  B.  ^  Aid.  303. 

(c)  By.  ^  M.  207.  (rf)  M.  ^  M.  481. 

plaintiff 


How 
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plaintiff  did  not  believe  them  to  have  adopted  the  tenancy.  1835, 
The  whole  difficulty  upon  the  defendants  arises  from 
their  having  honestly  paid  the  rent  up  to  Lady-dayy  against 
which  they  were  not  bound  to  do. 


Manning,  contra.  The  defendants  have  decided  this 
case  against  themselves,  by  paying  the  rent  to  Lady^day 
1833.  The  words  of  the  assignment  do  not  materially 
differ  from  those  of  the  deed  in  Carter  v.  Warne  {a\ 
which  was  held  clearly  sufficient  to  pass  the  leasehold 
property ;  and  the  case  was  cited  to  this  point  at  the 
trial.  But  the  assumption  of  Lord  Tenterden  there,  that 
trustees  to  whom  a  term  passes  by  such  a  deed  have  the 
same  power  of  accepting  or  refusing  the  term  with  assig- 
nees of  a  bankrupt,  is  questionable.  At  corqmon  law, 
a  term  assigned,  as  in  this  case,  vests  in  the  assignee 
unless  disclaimed.  But  the  interest  which  assignees  of 
a  bankrupt  take  is  not  at  common  law,  nor  does  it  result 
from  the  act  of  an  assignor.  The  statute  law  takes  the 
property  out  of  the  bankrupt,  and  vests  it  in  the  assig- 
nees, sub  modo.  The  object  for  which  it  vests,  namely 
a  rateable  distribution  for  the  benefit  of  creditors,  is  de- 
fined by  the  act  itself.  The  assignees  are  not  bound  to 
accept  a  property  not  available  for  that  object;  as  i^ 
clearly  the  case,  for  example,  where  the  bankrupt  is 
obligee  of  a  bond  for  the  benefit  of  another  person ;  so  it 
is  also  if  the  property  would  be  damnosa  haereditas; 
and  the  assignees  are  allowed  a  reasonable  time  to  ascer- 
tain whether  it  would  be  so  or  not.  These  are  statutory 
rules,  and  do  not  apply  to  the  case  of  trustees  for  the 
benefit  of  creditors*    And,  even  if  they  did,  the  trustees 


(o)  M.  (J-  M.  479. 
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in  this  case  have  taken  the  property  to  themselves.  The 
auction  in  February  1833  was  not  for  the  purpose  of  as- 
certaining whether  the  lease  could  be  rendered  profitable, 
but  for  that  of  selling  the  stock.  The  house  was  used 
then  by  the  trustees,  as  a  warehouse  for  the  goods.  And 
further.  Lord  Tenterden^s  language  in  Carter  v.  Warne  {a) 
is  that,  if  assignees  have  acted  "  so  as  to  render  the 
premises  of  less  value  to  the  landlord,  they  must  be  con- 
sidered as  having  taken  to  them  which  means,  not  if 
the  assignees  have  damaged  the  premises,  but  if  they 
have  done  any  thing  by  which  the  landlord  is  put  in  a 
worse  situation  as  to  the  disposal  of  them.  Here  the 
landlord  would  have  been  in  a  better  situation  for  ob- 
taining a  new  tenant,  if  the  defendants  had  given  up  the 
premises  at  Christmas  1832,  by  which  time  they  might 
have  ascertained  that  it  would  not  suit  them  to  continue 
the  holding.  Even,  therefore,  if  the  present  conveyance 
had  stood  upon  the  footing  of  an  assignment  in  bankruptcy, 
the  defendants  would  have  been  liable.  But  in  this 
case  the  effect  of  the  assignment  would  have  been,  with- 
out any  act  on  the  part  of  the  assignees,  to  vest  the  pro- 
perty in  them  until  disclaimer.  And,  supposing  that 
a  disclaimer  might  be  made  in  the  informal  manner  here 
attempted,  a  man  cannot  disclaim  a  property  in  part,  and 
adopt  it  in  part,  as  the  defendants  seek  to  do  here. 
The  property  having  vested  in  them  by  the  deed,  they 
have  sold  the  goods  and  used  the  premises  for  the 
purpose  of  the  sale.  They  have,  then,  taken  to  the 
premises ;  and  they  have  rendered  themselves  liable 
in  an  action  for  use  and  occupation.  [Lord  Den- 
man  C.  J.  Suppose  Kennett  had  said,  "  I  will  send 
my  servant  to  the  premises,  and  he  will  look  after  the 

(a)   M.^M.  482.  ^    '  '^^^'^  "  ^ 

sale," 
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sale,"  and  that  had  been  done  with  the  landlord's  con-  1835. 

sent,  would  it  have  been  a  taking  possession  ?  What 

passed  here  is  equivalent  to  that.     A  sale  of  goods  by  against 

auction  upon  the  premises  is  a  proceeding  well  known.     7  ^  -  '* 

Patteson  J.    In  Carter  v.  Warne  [a)  Lord  Tenter deri 

thought  the  terms  of  the  deed  sufficient  to  pass  the  lease; 

but  still  that  it  was  a  question  of  fact  for  the  jury,  whe^ 

ther  the  defendants  had  so  dealt  with  the  property  as  to 

make  themselves  assignees  of  it.    According  to  you,  the 

interest  vested  in  the  assignees  by  the  mere  assignment, 

so  that  covenant  would  have  lain  against  them  if  the  lease 

had  been  by  deed ;  whether  use  and  occupation  lies  is  a 

different  question.]    The  doctrine  of  Lord  Tenter  den 

in  Carter  v.  Warne  (a)  was  new,  and  contrary  to  the  now 

recognised  principles  of  law.    It  was  not  questioned, 

because  the  general  effect  of  the  summing  up,  and  the 

verdict,  were  in  favour  of  the  party  who  would  otherwise 

have  taken  the  objection. 

LiTTLEDALE  J.  I  am  of  Opinion  that  this  rule  must  be 
discharged.  I  agree  with  Mr.  Manning,  that  an  assign- 
ment at  common  law  charges  the  assignee  with  the 
premises  unless  he  disclaims.  But  the  question  here  is, 
I  whether  an  action  for  use  and  occupation  lies  (b).  The 
defendants  became  assignees  of  a  yearly  term  in  the  pre- 
mises, but  did  they  actually  enter  and  take  possession  ? 
Mr  Manning  contends  that  they  did  so ;  but  it  was  a 
question  for  the  jury,  whether  in  fact  they  occupied  the 
premises  as  tenants,  or  merely  for  the  purpose  of  selling 

(a)  M,  4-  M.  480. 

(6)  The  learned  Judge  here  referred  to  a  case,  as  illustrative  of  the 
present,  where  an  action  was  brought  against  assignees  of  a  bankrupt, 
upon  their  continuance  of  a  possession  begun  by  another  person ;  pro- 
bably Naish  V.  Tatloch,  2  H".  J?.  319. 

X  X  3  the 
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the  goods*  If  they  took  to  the  premises  under  the  as- 
signment, use  and  occupation  lies ;  if  they  merely  used 
them  to  sell  the  goods,  it  does  not  necessarily  follow,  in 
point  of  law,  that  they  are  liable  in  this  form  of  action. 
Perhaps  an  action  of  debt  might  lie,  the  declaration 
stating  that  the  term  was  assigned  to  the  defendants ;  but, 
in  an  action  for  use  and  occupation,  it  must  be  shewn 
that  the  defendants  in  fact  occupied.  The  question  was 
for  the  juiy,  and  was  rightly  left. 

Patteson  J.  I  am  of  the  same  opinion.  It  is  not 
necessary  to  say  whether  by  this  deed  the  term  be- 
came vested  in  the  assignees  unless  they  disclaimed ;  or 
whether  the  opinion  of  Lord  Tenterden,  as  to  the  vest-^ 
ing  of  a  term  under  such  circumstances,  be  a  wrong  one ; 
though  it  is  a  new  proposition  to  me,  that,  where  property 
is  assigned  by  deed  to  a  trustee,  the  assignee  can  re- 
pudiate it.  But  I  view  this  as  the  case  of  an  action  for 
use  and  occupation.  No  person  can  be  sued  in  that 
form  who  does  not  use  and  occupy.  Perhaps  an  action 
of  debt  might  be  maintained  as  has  been  suggested  by 
my  brother  Littledale ;  but  not  an  action  for  use  and 
occupation,  unless  an  actual  occupation  were  proved. 
That  was  a  question  for  the  jury.  And,  as  to  the  facts 
(his  Lordship  here  commented  on  the  evidence,  and  stated 
that,  in  his  opinion,  the  acts  of  the  defendants,  as  proved, 
tvere  most  reasonably  attributable  to  the  intention  of 
xnaking  what  they  could  of  the  goods).  Then,  was  the 
ease  properly  left  to  the  jury  ?  I  see  no  misdirection. 
My  Lord  Chief  Justice  left  it  to  the  jury  to  say  whether 
the  defendants  had  held  themselves  out  to  the  plaintiff 
as  intending  to  continue  the  tenancy  on  the  former 
terms ;  and  whether  the  plaintiff  so  understood  their  in* 

tention. 


aguifist 
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tention.  If  possession  was  taken  by  them  on  such  an  1835. 
understanding,  a  new  tenancy  was  commenced,  inde- 

How 

pendent  of  the  assignment ;  and  if  they  occupied  on  such  against 
a  tenancy,  they  could  not  give  up  the  term  without 
notice  to  quit.  It  has  been  urged  that  the  question  to 
the  jury  should  have  been,  whether  the  conduct  of  the 
defendants  did  not  amount  to  an  actual  taking  of  posses- 
sion. If  that  mean,  whether,  in  point  of  law,  the  result 
of  their  conduct  was  not  such,  the  question  was  not  for 
a  jury.  If  it  mean,  whether  the  parties  so  understood 
the  transaction,  that  question  was,  in  effect,  left. 
On  the  question  as  to  use  and  occupation.  Nation 
V.  Tozer  (a)  is  a  strong  authority.  There  it  was  held 
that,  although  one  executor  had  entered  and  taken  pos- 
session, his  co-executor  was  not  liable  in  action  for  use 
and  occupation,  no  occupation  in  fact  being  proved 
against  him,  and  the  act  of  one  executor  not  being  for 
this  purpose  the  act  of  both. 

Williams  J.  I  am  of  the  same  opinion.  The  case 
was  submitted  to  the  jury  perhaps  more  favourably  to 
the  plaintiff  than  was  necessary. 

Lord  Denman  C.  J.  It  gives  me  great  satisfaction  that 
we  are  enabled  to  maintain  this  verdict,  because  other- 
wise the  plaintiff  would  take  an  undue  advantage  of 
very  honourable  conduct  on  the  part  of  the  defendants. 
They  took  the  premises  only  for  the  purpose  of  selling 
the  goods.  Their  letter  to  the  plaintiff,  offering  the  rent 
and  keys,  was  written  under  a  mistake  of  the  law ;  and 
he  in  his  answer  should  have  informed  them  of  their 

{a)  I  Cro.  M.  4;  R»  112.    4  2>n561.  ^^^^^^^ 
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1835.  error.  The  action  is  brought,  without  any  ground,  for 
use  and  occupation  during  a  period  in  which  the  de- 
fendants did  not  occupy.  It  is  an  unrighteous  attempt. 
The  rule  must  be  discharged. 

Rule  discharged. 


How 
against 


ThuTsdayy  COPELAND  a£!;amst  NeVILL. 

June  11th.  ^ 

To  obtain  an  ^  B.  HARRISON  moved  to  enter  an  appearance  for 

Tng^a/appeS-"  '  the  defendant,  under  stat.  2  JT.  4.  c.39.  s.  3.  It 

stet!2  r!4.  stated  on  affidavit  that,  a  distringas  having  issued 

not suffidentto  ^g^"^st  the  defendant  to  compel  his  appearance  in  the 

state  on  affi-  s^jf       officer  of  the  sheriff  of  Middlesex  went  to  a 

davit  that 

«  diligent  in-     house  which  he  understood  to  be  the  dwelling-house  of 

quiry"  has 

been  made  to  the  defendant,  for  the  purpose  of  executing  the  writ,  and 

fendant  and  was  informed  by  a  man  servant  on  the  premises  that  the 

but^thTw^  in  defendant  and  his  family  had  recently  left  the  house,  and 

has  been^made  ^^^^  there  were  no  effects  or  property  belonging  to  the 

scribe?  to'  defendant  on  the  premises.    The  officer  deposed  that 

satisfy  the  had  made  "diligent  inquiry"  to  find  the  defendant. 

Court  that  pro-  r>  -i     ^  ? 

per  means  have  in  order  to  serve  him  with  a  copy  of  the  writ ;  but  was 

been  used  to 

serve  and  ex-  unable  to  find  him,  or  discover  his  abode,  or  any  goods 
or  chattels  belonging  to  him.  The  sheriff  returned  non 
est  inventus,  and  nulla  bona.  The  clerk  to  the  plain- 
tiff's attorney  deposed  that  he  believed,  from  inform- 
ation he  had  received,  that  the  defendant  had  absconded 
to  avoid  proceedings  at  law  by  his  creditors.  No  ap- 
pearance had  been  entered  in  this  action. 


afi  ja-iS  i»-  LiTTLEDALE  J.  (a)  An  affidavit  of  "  diligent  inquiry  " 

&«;*sa  Bits  ^oa     (a)  Lord  Denman  C.  J.  had  left  the  Court.  l 

'  science 


is  not  sufficient;  that  is  merely  leaving  it  to  the  con- 


against 
NeVh-l. 
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science  of  the  deponent.  He  should  shew  that  he  has  4§§l. 
inquiried  at  the  twopenny  and  general  post  offices,  the  q~~^^ 
butcher's,  baker's,  and  so  on.  giMabofil  ""^^"^^ 

Pattteson  J.  Applications  are  frequently  made  to 
me  on  such  affidavits ;  but  I  always  reject  them. 

Williams  J.  concurred. 

Rule  refused  {a), 

{a)  See  Sanderson  v.  Bourn,  2  Cro,  ^  M.  5 1 5. 


Martha  Worley  against  Harrison  and  Friday, 
Black. 


A  SSUMPSIT.    The  first  count  stated  that  whereas,  ].  Byan  in- 

-  .  .  ...         strument  in 

by  a  certam  agreement  or  mstrument  m  writmg,  writing,  the 
made  heretofore,  to  wit,  14th  of  May  1832,  and  dated  j^ntfy  smd^"*^ 
that  day,  the  said  defendants  iointly  and  separately  pro-  ^^P^^^tely  pro- 

'  J         J  r  J  r        mised  to  pay  to 

mised  to  pay  unto  the  plaintiff  or  her  order  the  sum  of  plaintifF,  or 

^  ^  order,  50/.  by 

50/.,  in  the  parts  and  proportions,  on  the  several  days,  instalments  for 

value  received  J 

and  at  the  times,  thereunder  mentioned,  being  for  value  and  it  was  de- 

'o    1  -  clared  that  it 

received  by  sundry  household  goods,  &c.,  specified  m  an  was  intended, 
inventory  &c.  thereunto  annexed,  by  way  of  instalments,  and^g^iveTs^of 

that  note  of 

hand,  that  all  instalments  should  cease  at  plaintiff's  death.  PlaintiflP  declared  in  as- 
sumpsit, the  first  count  being  on  the  instrument,  and  calling  it,  in  the  declaration,  an 
agreement  or  instrument  in  writing,  except  where  the  above  language  of  the  instrument 
itself  was  set  out  in  the  declaration.  Defendants  pleaded  that  they  did  not  make  the  pro- 
missory note  mentioned  in  the  first  count,  as  there  alleged  :  Held,  that  the  instrument 
was  not  a  promissory  note,  as  it  created  only  a  contingent  liability  ;  that  the  language  used 
in  the  declaration  did  not  authorise  the  defendants  to  call  it  a  promissory  note ;  and,  con- 
sequently, that  the  plea  was  bad  on  special  demurrer. 

2.  There  was  a  second  count  on  an  account  slated.  The  defendants  pleaded  first  as 
above,  without  commencing  the  plea  by  actionem  non,  or  expressly  confining  it  to  the  first 
count  (except  by  the  language  of  the  traverse  as  above)  ;  and  they  also  pleaded  to  the  last 
count  expressly.  Semble,  per  Littledale  and  Patteson  Js.,  that  the  first  plea  was  in  form 
pleaded  to  the  whole  declaration,  and  was  tbg^efore  bad  for  not  answering  the  second 
count.  4i.aa-J  a:-  -  .  ^.z^i;^.^  ^^^^  ^ 

in 
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1835. 


WOKLEY 

against 
Haarisok. 


in  manner  and  form  following,  that  is  to  say,  the  suui 
of  5/.,  part  of  the  said  sum  of  50Z.,  at  or  on  the  1 1th  day 
of  October  then  next  ensuing  the  day  of  the  date  thereof ; 
the  further  sum  of  5/.,  other  part  of  the  like  sum,  at  or 
on  the  6th  day  of  April  1833  (and  so  on  by  half-yearly 
instalments  of  61.  every  6th  of  April  and  11th  of  Oc- 
tober)  I  and  the  further  sum  of  5/.,  other  and  remaining 
part  of  the  like  sum  of  50/.,  at  or  on  the  6th  day  of 
April  1837 ;  "  but  nevertheless  it  was  by  the  said  agree- 
ment or  instrument  declared,  that  it  was  thereby  con- 
sidered and  fully  intended,  both  by  the  receiver  as  well 
as  the  givers  of  that  note  of  hand,  that  all  installed 
payments  thereupon  whatsoever,  from  and  immediately 
after  the  decease  of  the  said  plaintiff,  should  cease  and 
become  null  and  void  to  all  intents  and  purposes,  against 
the  executors,  administrators,  representatives,  or  rela- 
tives of  the  said  plaintiff,  in  respect  to  her  personal 
estate,  as  well  as  all  effects  named,  stated,  and  contained 
in  the  said  inventory,  and  that  no  claim  should  be  made 
or  had  thereupon as,  by  the  said  agreement  or  in- 
strument, reference  &c. :  and  the  said  agreement  or  in- 
strument being  made  as  aforesaid,  afterwards  to  wit,  &c. 
in  consideration  of  the  premises,  and  that  the  said 
plaintiff,  at  the  request  of  the  said  defendant,  had  then 
promised  the  said  defendant  to  perform  and  fulfil  the 
said  agreement  or  instrument  in  all  things  on  her  part 
to  be  performed  and  fulfilled  (mutual  promises) ;  breach, 
non-payment  of  the  instalments  which  by  and  according 
to  the  said  agreement  or  instrument  respectively  be- 
came due  and  were  to  be  paid  on  the  6th  of  April  and 
11th  of  October  1834,  contrary  to  the  tenor  and  effect  of 
the  said  agreement  or  instrument,  and  of  the  said  promise 

of 
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of  the  said  defendants.  Second  count,  on  an  account  1835 
stated. 


WORLKY 

Plea.  The  said  defendants,  by  F,  J,  their  attorney,  agaimt 
say  that  the  said  defendants  did  not  make  the  said  sup^ 
posed  promissory  note  in  the  said  first  count  mentioned, 
in  manner  and  form  as  the  plaintiff  hath  in  the  said  first 
count  alleged  (conclusion  to  the  country) ;  and  as  to  the 
said  last  count  of  the  said  declaration  &c.  (non  as- 
sumpsit). 

The  plaintiff^  demurred  specially  to  the  first  plea,  as- 
signing for  causes,  that  the  said  plea,  not  being  other- 
wise expressed,  and  not  being  pleaded  as  to  any 
particular  count  or  part  of  the  declaration,  is  to  and 
must  be  deemed  and  taken  as  pleaded  to  the  whole  of 
the  said  declaration,  and  in  bar  of  the  whole  action; 
whereas  that  plea  would  at  the  most  be  an  answer  only 
as  to  the  first  count  of  the  said  declaration.  And  also 
that  the  defendants  have  in  that  plea  alleged  that  they 
did  not  make  the  said  supposed  promissory  note  in  the 
said  first  count  mentioned,  whereas  that  count  does  not 
mention  any  promissory  note,  but  is  a  count  upon  the 
agreement  or  instrument  in  writing  therein  mentioned, 
and  which  agreement  or  instrument  is  not,  nor  can  it 
operate  as,  a  promissory  note;  and  also  that  the  said 
plea  purports  to  take  issue  upon  a  certain  fact,  but  which 
fact  is  not  alleged  in  the  said  first  count  of  the  said 
declaration.  Joinder  in  demurrer.  Issue  was  joined  on 
the  second  plea. 

Wightman  in  support  of  the  demurrer.  First,  the  first 
plea  is  pleaded  to  the  whole  declaration,  but  ofi^ers  no 
answer  to  the  second  count.  Secondly,  it  offers  no 
answer  to  the  first  count;  for  it  merely  denies  the 

making 


Harrison. 


iff  :n  leASEs  in  trinity  term^^  m 

1835.  making  of  the  promissory  note  mentioned  in  the  first 
*~  count,  whereas  the  first  count  mentions  no  promissory 

against  notc,  Dor  is  the  instrument  there  described  in  effect  a 
promissory  note,  because  the  payments  are  contingent 
upon  the  continuance  of  the  life  of  the  plaintiff ;  Carlos 
V.  Fancourt  [a\  Roberts  v.  PeaJce  (Z>),  Leeds  v.  Lanca- 
shire {c\  Williamson  v.  Bennett  (d\  Kingston  v.  Long  (e)y 
Bolton  V.  Diigdale  (g).  The  principle  was  also  admitted 
in  the  judgment  in  Richards  v.  Richards  [h).  This  is  a 
mere  agreement. 

Miller  contra.  First,  the  rule  of  HiL  4?  W,  4.  General 
Rules  and  Regulations^  9.  (2)  does  not  make  the  first  plea 
a  plea  to  both  counts,  but  to  the  whole  cause  of  action 
contained  in  that  count  which  the  plea  professes  to 
answer.  Now  the  traverse  here  is  expressly  of  the  fact 
alleged  in  the  first  count.  The  only  object  of  the  rule 
was,  that  the  party  might  know  what  his  adversary 
professed  to  answer:  that  is  not  left  in  doubt  here; 
especially  as,  upon  looking  at  the  whole  record  (which 
may  be  done  to  explain  the  meaning  of  an  allegation), 
a  separate  answer  appears,  in  the  second  plea,  to  the 
second  count.  Secondly,  if  the  instrument  be  not  tech- 
nically a  promissory  note,  (though  it  may  be  observed 
that  the  contingency  was  one  upon  which  the  liability 
was  to  cease,  not  to  arise)  still  the  first  plea  sufficiently 
traverses  the  allegation  in  the  first  count.  It  may 
be  admitted  that  the  plaintiff  was  not  bound  to  treat 
it  as  a  technical  promissory  note ;  but  the  plea  does 

(a)  5  T.  R.  482.  (b)  1  Bur.  323. 

(c)  2  Campb.  205.  (d)  2  Campb.  417. 

(e)  Bai/le2/  on  Bills,  p.  16.  not.  (30),  (5th  ed.).  {g)  4B,  ^  Ad.  619. 

(A)  2  B.  ^  4d,  454.  {i)  5  B,  ^  Ad.  v. 

s'xi'tfj  not 
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riot  necessarily  mean  that  it  is  so.  In  the  body  of  the 
instrument  itself  it  is  called  a  note  of  hand;  and  it 
clearly  contains  a  promise.  To  a  reasonable  intent,  the 
plea  sufficiently  traverses  the  cause  of  action. 

Wightman  in  reply.  First,  the  rule  Hit,  4  W.  4» 
General  Rules  and  Begulations,  9.  (a),  is  express :  the 
formal  parts  of  the  ancient  introduction  to  a  plea  not 
being  introduced,  the  plea  must  be  understood,  not  being 
otherwise  expressed,  to  be  in  bar  of  the  whole  action. 
\_Patteson  J.  But,  looking  at  the  whole  language  of  the 
rule,  is  not  the  sense  of  it,  that  the  plea  shall  be  held 
to  be  in  bar  of  the  whole  count  to  which  it  is  pleaded  ? 
There  was  a  case  to  that  effect  (6).  I  can,  however, 
conceive  a  case,  for  instance,  where  there  might  be  two 
counts  on  the  same  policy  of  insurance,  in  which  a 
plea,  that  the  defendant  did  not  make  the  policy  in  the 
first  count  mentioned,  might  be  an  answer  to  the  whole ; 
and  from  this  it  seems  to  follow,  that  the  language  of  the 
plea  here  does  not  confine  the  answer  to  the  first  count*] 
The  objection  then  rests,  not  on  the  new  rules,  but  on 
the  plea  being  not  confined  by  its  form  or  matter  to  the 
first  count,  yet  affording  an  answer  to  the  first  count 
only.  The  second  plea  cannot  be  taken  into  consider- 
ation to  explain  the  first.  Secondly,  the  defendant  ought 
to  have  followed  the  language  of  the  declaration,  unless 
the  legal  effect  justified  a  variation  from  it,  which  is  not 
the  case  here.  It  is  not  necessary  to  consider  whether, 
on  general  demurrer,  the  plea  might  not  have  been  sup- 
ported :  it  is  clearly  informal ;  and,  as  such,  bad  on 
special  demurrer. 

(a)  5  5.^  Ad.  V. 

(6)  Probably  Bird  v.  Higginson,  ^  A.  ^  E.  696. 

LlTTLE- 


1835. 


WORLEY 

against 


1835.         LiiTLEDALE  J.  (a)  As  to  the  first  objection,  I  am  disposed 

to  think  that  the  first  plea,  though  it  expressly  refers  to 

against  the  first  count,  and  answers  that  only,  is  pleaded  to  the 
Harrison. 

whole  declaration.  But  on  this  point  I  give  no  opinion, 
for  I  have  no  doubt  on  the  second.  The  declaration 
does  not  call  the  instrument  a  promissory  note,  nor  does 
the  plaintiff  say  that  the  defendants  made  any  promissory 
X  note.  It  is  true  that  in  the  instrument  itself  the  words 
"  note  of  hand  "  are  used,  and  it  is  said  also  that  the  de- 
fendants "  promised  to  pay but  the  declaration  sets  the 
whole  out,  and  it  then  appears  to  be  on  a  contingency. 
It  has  been  remarked  that  the  contingency  was  one  upon 
which  the  liability  was  to  cease,  not  to  arise :  but  that  is 
the  same  thing ;  it  is  not  an  engagement  to  pay  at  all 
events.  The  calling  it  a  "  note  of  hand  "  is  nothing :  we 
see  that  it  is  not  the  instrument  which  is  technically 
called  a  promissory  note.  The  plea  therefore  denies  a 
fact  which  is  not  in  issue  at  all.  If  this  be  merely  an 
agreement,  the  defendants  had  no  right,  by  tlieir  plea,  to 
put  such  a  technical  construction  on  it. 

Patteson  J.  The  instrument  makes  the  instalments 
payable  on  a  contingency :  it  might  have  happened  that 
not  one  farthing  might  have  become  due,  as  if  the  plain- 
tiff had  died  between  the  14th  of  Mat/  1832,  and  the  1 1th 
of  October  following.  That  is  clearly  a  contingent  liabil- 
ity ;  and  the  instrument  is  therefore  not  a  promissory 
note.  Then  is  it  so  called  in  the  declaration?  No. 
That  is  studiousl}'^  avoided,  except  where,  from  the  ne- 
cessity of  following  the  language  of  the  instrument,  the 
words  "  note  of  hand  "  are  used.    Then  the  first  plea 


(a)  Lord  Denrmn  Cj  J.  had  left  the  Court. 
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says  that  the  defendants  did  not  make  the  said  promis- 
sory note  in  manner  and  form  as  the  plaintiff  hath  in  the 
first  count  alleged ;  but  the  first  count  contains  no  such 
allegation :  the  plea  therefore  tenders  no  issue  on  any 
allegation  in  the  declaration.  As  to  the  other  objection, 
I  wish  not  to  be  supposed  to  think  that  it  is  not  a  good 
ground  of  special  demurrer ;  since,  if  the  first  were  the 
only  plea  on  the  record,  it  could  hardly  be  considered 
so  necessarily  confined  to  the  first  count,  as  that  the 
plaintiff  might  sign  judgment  for  want  of  a  plea  to 
the  second.  I  can  conceive,  though  with  some  diffi- 
culty, a  case  in  which  a  plea,  in  the  same  form  as  the 
first  plea  here,  would  answer  more  counts  than  one. 

Williams  J.  As  to  the  first  objection ;  the  language 
of  the  instrument  certainly  is,  that  the  defendants  jointly 
and  separately  promised  to  pay  (which  is  the  common 
form  of  a  promissory  note),  and  the  instrument  is  called 
"  a  note  of  hand this  expression  is  not  given  in  the 
declaration,  but  in  the  instrument  itself,  which  is  there 
set  out.  The  defendants  assume  that  they  have  a  right 
to  call  this  a  promissory  note.  Taking  the  instrument 
altogether,  the  money  is  payable  upon  a  contingency. 
The  first  plea  follows  neither  the  language  of  the  instru- 
ment, nor  the  description  of  it  given  in  the  declaration. 
As  to  the  other  point  on  which  my  learned  brothers 
entertain  a  doubt,  I  shall  decline  giving  any  opinion. 

Judgment  for  the  plaintiff. 


1835. 
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Hakrisok^' 


676 


CASES  IN  TRINITY  TERM 


1835. 


Saturday, 
June  13th. 


HiscocKs  and  Another  against  Kemp. 


It  is  not  ne- 
cessary to  revive 
a  judgment  by 
scire  facias  for 
the  purpose  of 
issuing  execu- 
tion after  a  year 
and  a  day, 
where  the  ex- 
cution  has  been 
suspended  by 
agreement  of 
the  parties. 

Such  agree- 
ment suffi- 
ciently appears, 
where  the  judg- 
ment is  upon  a 
warrant  of 
attorney  dated 
June  1 824,  em- 
powering the 
plaintiff  to 
enter  up  judg- 
ment at  his 
pleasure,  but 
stating,  in  the 
defeasance,  that 
the  warrant  of 
attorney  is  given 
to  secure  pay- 
ment of  a  cer- 
tain sum,  with 
costs  of  judg- 
ment if  signed, 
on  the  5th  of 
December  IS26 


RULE  nisi  was  obtained  for  setting  aside  the  exe- 
cution issued  against  the  defendant  upon  judgment 
on  a  warrant  of  attorney,  and  for  discharging  him  out  of 
custody.  The  warrant  of  attorney  was  dated  Ju7ie  5th 
1824,  and  authorised  the  attornies  to  appear  for  the 
defendant  as  of  the  last  preceding  or  any  subsequent 
term,  and  thereupon  to  receive  a  declaration  and  suffer 
judgment  to  be  entered  up  against  the  defendant  at  the 
suit  of  the  plaintiff  Hiscocks  and  another  for  900/. 
Judgment  was  signed.  May  27th  1825.  The  defendant 
was  taken  on  a  ca.  sa.  for  360/.  on  the  5  th  o{  February 
1827,  and  had  remained  in  custody  ever  since.  No 
scire  facias  had  ever  issued  to  revive  the  judgment. 
The  warrant  of  attorney  bore  the  following  defeasance. 

"  The  within  warrant  of  attorney  is  given  to  secure  the 
payment  by  the  within  named  William  Kemp^  his  exe- 
cutors or  administrators,  to  the  within  named  Thomas 
Phipps  and  JoJin  Hiscocks,  their  executors,  adminis- 
trators or  assigns,  of  the  sum  of  420/*,  together  with  costs 
of  judgment  if  signed,  on  the  5th  day  of  December  1826. 
And  it  is  hereby  agreed  that  the  said  71  P.  and  J,  H.,  or 
the  survivor  of  them,  his  executors  or  administrators,  shall 
be  at  liberty  to  enter  up  judgment  hereon  at  their  pleasure, 
and,  in  case  of  default  in  payment  as  aforesaid,  to  issue 
execution  and  levy  for  the  said  sum  of  420/.  or  so  much 
as  shall  remain  unpaid,  and  all  costs  and  expenses 
whatsoever :  provided  always  that  the  within  warrant  of 
attorney  and  the  above  defeasance  are  given  and  exe- 
cuted, 
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ciited,  and  also  accepted,  without  prejudice  ,to  the  suit 
now  depending  in  the  Court  of  Chancery,  wherein  the 
said  William  Kemp  is  plaintiff  and  Luke  Evill  and  the 
said  T.  P.  and  J,  H.  are  defendants  :  provided  also 
that,  if  any  part  of  the  said  sura  of  420/.  shall  be  re- 
ceived from  Sir  William  Mansell  Baronet,  who  is  also 
liable  to  part  of  the  same,  the  money  so  received  shall 
be  deducted  from  and  allowed  to  the  said  William  Kemp 
out  of  the  sum  hereby  secured." 

The  ground  of  motion  was  that  the  judgment  ought 
to  have  been  revived  by  sci.  fa.  before  execution  issued. 
In  last  Easter  term  (a).  Sir  W,  W.  Follett  shewed  cause 
against  the  rule,  which  was  supported  by  Sir  John 
CampbelU  Attorney-General,  and  Helps,  The  case  is  so 
fully  discussed  in  the  judgment  of  the  Court  that  a 
report  of  the  arguments  of  counsel  is  unnecessary. 

Cur.  adv,  mlf>. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  This  was  a  motion  to  set  aside  the  execution 
upon  a  judgment  signed  under  a  warrant  of  attorney; 
and  the  only  question  was,  whether,  under  the  circum- 
stances, it  was  necessary  to  have  revived  the  judgment 
by  scire  facias  prior  to  the  issuing  of  the  execution.  The 
warrant  was  dated  5th  of  June  1824> ;  the  defeasance  was 
upon  the  payment  of  420/.,  with  the  costs  of  judgment 
if  signed,  on  the  5th  of  December  1826.  The  plaintiffs 
were  to  be  at  liberty  to  enter  up  judgment  at  their  pleasure, 
and,  in  case  of  default  in  payment  as  aforesaid,  to  issue 
execution  and  levy  for  the  said  sum,  or  so  much  thereof 
as  should  remain  unpaid.    The  judgment  was  in  fact 

(a)  May  13th.  Before  Lord  Denman  C.  J.,  Litlledale,  Patteson,  and 
Coleridge  Js. 

Vol.  IIL  Y  y  signed 
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1835.  signed  on  the  27th  of  May  1825,  and  the  execntion 
"  issued  in  February  1827. 

HiSCOCKS 

against  For  the  plaintiffs  it  was  contended  that,  whenever  the 

Kemp. 

execution  was  suspended  beyond  the  year  and  day  after 
,  signing  the  judgment  by  the  agreeement  of  the  partiesj 
the  dekiy  so  occasioned  would  not  compel  the  plaintiff 
to  revive  the  judgment,  and  that  the  facts  of  this  case 
brought  it  within  that  exception  to  the  general  rule. 
The  defendant  denied  that  any  such  agreement  appeared 
in  the  case ;  and  further  that,  if  it  did,  it  could  not  waive 
a  necessity  imposed  expressly  by  statute ;  the  authorities 
on  which  such  a  practice  was  founded  were  asserted  not 
to  warrant  it  when  duly  examined,  and  in  particular  it 
was  contended  that  the  case  of  Withers  v.  Harris  {a) 
was  a  decision  direcdy  in  point  and  the  other  way.  We 
have  looked  into  the  facts  and  the  authorities,  and  are 
of  opinion  that  on  neither  ground  is  there  any  reason 
for  disturbing  the  execution. 

Upon  reading  the  warrant  of  attorney  and  the  de- 
feasance, it  appears  that,  although  judgment  might  be 
signed  at  the  pleasure  of  the  plaintiffs  at  any  time  after  the 
date  of  it,  5t,h  of  Ju7ie  1824?,  yet  that  they  were  restrained 
from  issuing  execution  before  the  5th  December  1826. 
It  was  therefore  in  the  contemplation  of  the  parties, 
that  the  judgment  might  remain  more  than  a  year 
v/ithout  execution ;  and  that  it  might  do  so  was  a 
restraint  imposed  upon  the  plaintiffs'  right  by  the  de- 
fendant. It  cannot  therefore  be  denied  that  the  delay 
of  the  execution  in  this  case  was  by  agreement  with  the 
defendant  at  least,  if  not  a  term  imposed  by  him  upon 
the  plaintiffs. 

(o)  7  Mod.  64. 


With 
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With  respect  to  the  practice,  it  has  long  been  clearly  1835. 
understood  in  the  profession  that  "  if  the  plaintiff  has 

HiSCOCKS 

judgment  with  a  cesset  execidio,  or  stay  of  execution  for  against 

Kemp. 

a  year,  he  may  after  the  year  take  out  his  execution 
without  a  scire  facias,  because  the  delay  is  by  consent  of 
parties,  and  in  favour  of  the  defendant."  This  is  the 
language  of  Mr.  Serjt.  Williams  in  the  notes  on  Under- 
hill  V.  Devereux  (a),  and  we  should  be  very  unwilling 
to  disturb,  except  on  the  clearest  grounds,  a  practice,  now 
well  recognised,  on  which  all  persons  have  acted  for  a 
long  series  of  years,  and  neither  unreasonable  nor  in- 
convenient in  itself. 

The  objections  made  were  threefold.  First,  that  it 
was  contrary  to  the  express  provisions  of  the  statute  of 
Westminster  2.  (13  Ed,  1.  stat.  1.)  {h).  This  appears  to  us 
to  be  a  mistake;  the  scire  facias  in  personal  actions 
was  given  by  that  statute  rather  in  aid  of  plaintiffs  than 
in  restraint  of  them.  At  the  common  law  a  presump- 
tion arose  from  a  plaintiff's  delay  beyond  a  year,  that 
his  judgment  either  had  been  satisfied,  or  from  some 
supervening  cause  ought  not  to  be  allowed  to  have  its 
effect  in  execution.  After  such  delay,  therefore,  he  was 
not  allowed  to  issue  execution  as  a  matter  of  course, 
but  was  driven  to  bring  a  new  action  on  the  judgment. 
The  scire  facias,  which  had  been  in  use  at  the  common 
law,  for  the  purpose  of  executing  judgments  in  real 
actions  after  a  year  and  day's  delay,  was  therefore 
adopted  by  the  statute  as  a  less  expensive  and  dilatory 
course  for  the  plaintiff,  and  as  equally  affording  pro- 
tection to  the  defendant,  if  he  had  any  reason  to  shew 
why  the  execution  should  not  issue.  It  is  not  then  in  ' 
contravention  of  the  statute,  to  hold  that  a  scire  facias, 


(fit)  2  Wms,  Saund.  12  e.  not.  (4). 

Yy  2 


(b)  c.  45. 

given 
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1835.      given  in  lieu  of  the  action  on  the  judgment,  is  not  ne-? 

cessary,  where  such  action  would  not  have  been  so;  and 
a'jainst       what  ai'ffuments  could  a  defendant  have  used  to  induce 


K 
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the  setting  aside  an  execution,  on  the  ground  of  delavj 
and  the  legal  presumption  consequent  thereon,  when 
such  delay  was  shewn  to  have  originated,  and  the  pre- 
sumption therefore  to  fall  to  the  ground,  by  his  own 
act  ? 

The  second  objection  was,  that  the  case  of  Withers  v, 
Harris  (a)  was  an  authority  directly  opposed  to  the 
practice.  The  facts  of  that  case  are  reported  in  7  Mod, 
thus.  "  Judgment  was  given  in  ejectment  upon  terms, 
that  there  should  not  be  execution  until  such  a  time, 
which  was  a  year  and  a  half  after.  The  sole  question 
was,  Whether  this  judgment  could  be  executed  without 
a  scire  facias  and  the  report  concludes,  "  the  execu- 
tion was  set  aside  as  irregular,  and  restitution  granted." 
There  are  seven  other  reports  of  this  case  referred  to  in 
the  margin,  one  in  the  same  volume  (6),  three  in 
Salkeld  (c),  two  in  Holt  {d),  and  one  in  Lord  Mai/' 
mond  {e)  :  in  no  one  of  these  is  the  fact  stated  that  the 
execution  was  stayed  on  terms,  nor  in  the  report  cited 
at  the  bar  is  it  mentioned  in  the  arguments  or  judgment. 
The  point  in  discussion  was,  whether  a  scire  facias  either 
at  common  law  or  by  the  statute  was  necessary  for  the 
purpose  of  suing  an  habere  facias  possessionem  in  eject- 
ment. It  was  admitted  that  a  scire  facias  was  necessary 
in  the  principal  case,  so  far  as  regarded  the  damages  to 
be  levied  by  fieri  facias ;  whereas  that  point  would  have 

(a)  7  Mod.  64.  (6)  Page  50. 

(c)  1  Salh.  258,  2  Salk.  600,  3  Salic.  319. 

(rf)  Holty  77,  265.  In  the  latter  report  it  is  stated  that  the  judgment 
was  "  upon  conditional  terms"  &c.,  but  no  other  notice  is  taken  of  the 
fact. 

{e)  2M'  Raym.  806. 

been 
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been  equally  debateable,  if  the  question  had  been  what  1835. 
was  the  effect  of  the  execution  having  been  stayed  on 

HiSCOCKS 

terms.    The  circumstances  under  which  tlie  delay  of  against 
execution  had  taken  place  were  not  even  alluded  to, 
unless  Lord  Holt  was  speaking  of  them,  when  he  said  [a) 
"  The  party  has  delayed  himself  by  not  suing  execution 
in  time,"  language  scarcely  applicable  to  the  case  of 
a  judgment    given  upon  terms,''  which  terms  would  have 
been  wrongfully  broken  if  the  execution  had  been  sued 
out  earlier.    It  should  be  observed,  too,  that  Lord  Holt 
in  the  same  judgment  speaks  of  it  as  clear  law,  that  if  a 
plaintiff  be  delayed  beyond  the  year  by  a  v/rit  of  error, 
he  may  have  execution  after  the  year  {a);  an  undoubted 
position,  which  in  truth  stands  upon  the  same  principle, 
though  another  and  a  wholly  unsatisfactory  reason  is 
assigned  for  it  in  some  of  the  older  authorities. 

The  case  therefore  of  Withers  v.  Harris  {b)  cannot, 
when  it  comes  to  be  examined,  be  considered  an  au- 
thority to  shew  that  the  present  execution  is  irregular; 
but  it  may  be  conceded  that  other  dicta,  and  even  de- 
cisions, may  be  found  in  the  older  books,  which  cannot 
easily  be  reconciled  with  the  present  practice.  Some 
such  may  be  seen  in  1  Roll.  Abr.  Execution,  Scire  Facias, 
(N.),  (O.),  p.  899,  and  even  in  the  commentary  of  Lord 
Coke  on  the  statute,  2  Inst.  47  L    It  is  by  no  means  to  be 
wondered  at  that  such  instances  should  be  found  in  the 
progress  of  the  courts  to  the  establishment  of  the  present 
rule.    But  they  will  not  be  found  on  examination  so 
satisfactory  or  consistent,  as  to  form  a  ground  for  the 
Court's  retracing  its  steps  at  this  time  of  day. 

The  last  objection  was,  that  the  practice  rested  on  no 


(a)  7  Mod.  67.  (6)  7  Mod.  64. 

Y  y  S  sufficient 
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sufficient  authority.    The  truth  isj  as  it  often  happens 
in  points  of  practiccj  that  the  written  authority  for  it  is 
not  so  much  to  be  found  in  any  one  or  more  express  de- 
cisions, as  to  be  collected  from  the  analogies  of  other 
decided  points  within  the  same  principle,  and  from  the 
undisputed  dicta  of  counsel  or  judges,  scattered  through 
the  books.    Thus,  as  early  as  the  reign  of  Edward  III., 
we  find,  that  "  if  judgment  be  given  in  a  writ  of  an- 
nuity, the  plaintiff  shall  have  execution  within  the  year 
after  every  day  of  payment  hy Jierifac\  or  elegit,  though 
it  be  many  years  after  the  judgment;"  2lnst,^l\.  The 
same  rule  prevailed  very  early  where  the  delay  was  by 
a  writ  of  error.   At  first  it  was  denied  that  a  stay  of  exe- 
cution by  injunction  out  of  Chancery  should  have  the 
same  effect,  Booth  v.  Booth  {a) ;  but  in  Mitchell  v.  Cue 
et  U.v.  {b)  good  sense  determined  that,  being  within  the 
same  reason,  the  same  rule  ought  to  prevail,  and  a  rule 
to  set  aside  an  execution  stayed  by  injunction  and  by 
obtaining  time  for  payment  was  discharged  with  costs. 
In  Dillon  v.  Browne  (c),  where  the  suggestion  was,  that 
it  was  agreed  between  the  parties^  at  the  execution  of 
the  warrant  of  attorney,  that  no  execution  should  be 
taken  out  till  a  year  after,  the  Court  denied  neither  the 
legality  nor  validity  of  such  agreement,  but  reflected  only 
"  upon  a  gentleman  at  the  bar,  who  was  said  to  be  ad- 
vised with  in  the  transaction,  because  the  agreement  was 
not  by  deed."    And  in  Booth  v.  Booth  {d\  before  cited, 
when  the  counsel  for  the  execution  argued  that,  if  the 
cesset  executio  were  for  a  year  after  the  judgment,  yet 
the  plaintiff,  within  the  next  year,  might  take  out  exe- 


(a)  6  Mod.  288. 
(c)  6  Mod.  14. 


(b)  2  Burr.  660. 
{d)  6  Mod.  288. 
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cution  without  a  scire  facias,  the  reporter  adds,  "  quod  1835. 
fuit  concessum."  ~ 

HiSCOCKS 

We  cite  these  as  specimens  of  what  may  be  found  in  against 
the  books  on  this  subject;  but  we  pronounce  our  judg- 
ment, that  this  execution  ought  not  to  be  disturbed,  on 
the  principle  that  it  has  issued  in  accordance  with  the 
practice  of  the  Courts,  long  considered  as  established, 
not  inequitable  or  inconvenient  in  itself,  nor  at  variance 
with  any  legal  principle,  statute,  or  decided  authority. 

Rule  discharged  («). 

(a)  Sir  W.  W.  Follett  in  the  course  of  the  argument,  referred  to  Powis 
V.  Powis,  6  B.  Moore,  511.  where  it  was  held  unnecessary  to  revive  a 
judgment  by  sci.  fa.  after  a  year  and  a  day,  the  defendant  himself  having 
caused  the  delay  of  execution  by  filing  a  bill  for  an  injunction ;  and 
where  the  Court  observed,  that  the  reviving  a  judgment  by  sci.  fa.  was  in- 
tended to  prevent  a. surprise  on  the  defendant,  but  that,  in  this  case,  there 
could  be  no  such  surprise.     See.  Heath  v.  Brindley,  2  A.  ^  E.  363. 


The  King  against  The  Leeds  and  Selby  ;^7/;f;h. 
Railway  Company. 

BY  stat.  1 1  G.  4.  &  1       4.  (local  and  personal,  pub-  A  railway 
company  were 

lie),  c.  lix.,  sects,  1.  &  2.,  The  Leeds  a7id  Selby  Rail^  empowered,  by 

•  1  1  1         statute,  to  enter 

"way  Company  were  mcorporated,  and  empowered  to  upon  and  use 

lands  for  the 
railway,  and  to 

purchase  and  hold  lands ;  they  were  also  bound  to  make  such  alterations  as  were  necessary 
for  the  enjoyment  of  the  railways  then  in  use  for  a  coal  mine  belonging  to  /.,  over  the 
works  of  which  the  railway  was  to  pass  :  the  act  was  not  to  give  them  the  mines  under  any 
land  purchased  by  them,  but  the  mine-owners  might  work  them,  doing  no  damage  to  the 
works  of  the  company,  or  making  good  the  same-,  the  company  was  to  compensate  any 
party  interested  for  any  damage  or  inconvenience  sustained  by  the  execution  of  any  of 
the  works  authorised  by  the  act;  such  compensation  to  be  assessed,  if  necessary,  by  a  jury, 
which  the  company  were  required  from  time  to  time  to  summon,  and  which  should  assess 
compensation  for  damages  already  sustained,  and  for  future  temporary  perpetual  or  re- 
curring damages. 

J.,  being  owner  of  land  over  the  said  coal  mine,  and  which  land  was  leased  to 
sold  the  land  to  the  company,  the  coal  mine  not  being  taken  into  account.  Afterwards 
B.,  in  working  the  coal  mine,  damaged  the  railway,  and  was  unable  to  work  so 
profitably  as  he  otherwise  could,  lest  he  should  do  further  damage:  Held,  that  5.  was 
not  entitled  to  compensation,  either  for  the  sum  which  it  cost  him  to  repair  the  damage 
done,  or  for  the  interruption  to  the  working  of  his  mine. 

Y  y  4  hold 
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1835.       hold  lands,  &c.,  and  to  make  a  railway  through  certain 

T^Ko     t°^^"^hips>  &c. 

against  Section  3.  empowers  them  to  enter  upon  and  use 

Leeds  and 

Selby  Railway  lands  for  the  purpose,  and  to  do  all  things  necessary  or 

Company. 

convenient  for  making,  maintaining,  altering,  and  re- 
pairing the  railway ;  "  making  full  satisfaction  in  man- 
ner hereinafter  mentioned  to  all  persons  interested  in 
any  lands,  tenements,  or  hereditaments  which  shall  be 
taken,  used,  or  injured,  for  all  damages  to  be  by  them 
sustained  in  or  by  the  execution  of  all  or  any  of  the 
powers  hereby  granted.'^ 

Section  18.  "  And  whereas  the  making  of  the  said 
railway  in,  over,  and  through  the  lands  of  the  said  Sir 
Charles  IhheUon^^  "  will  intersect  and  interrupt  the 
present  communications  by  railways  between  different 
parts  of  the  lands  of  the  said  Sir  C.  /.,  in  which  he  or 
his  lessees  are  now  working  a  coal-mine  or  coal-mines 
in  his  said  lands,  near  to  the  said  railway,  to  the  injury 
of  the  said  Sir  C /.,  his  heirs,  executors,"  &c. ;  "  be  it 
therefore  enacted,  That  the  said  company  shall  and  they 
are  hereby  required,  at  their  own  expence,  to  make 
such  alterations  in  and  accommodations  as  may  be 
necessary  for  the  convenient  occupation  and  enjoyment 
of  the  several  railways  now  in  use  for  the  purposes  of 
the  colliery  working  on  the  lands  of  the  said  Sir  C  7." 

Section  30.  enacts,  "  That  nothing  in  this  act  con-- 
tained  shall  extend  to  give  to  the  said  company  any 
mines,  or  any  coals,  stone,  slate,  or  other  minerals, 
under  any  land  purchased  by  the  said  company  under 
the  provisions  of  this  act,  except  only  so  much  of  such 
coals,  stone,  slate,  or  minerals  as  may  be  necessary  to 
be  dug  or  carried  away  or  used  for  the  purposes  of 
this  act,  but  all  such  mines,  coals,"  &c.,      shall  be 

deemed 
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deemed  to  be  excepted  out  of  the  purchase  of  such  1835. 
land,  and  may  be  worked  by  the  respective  owners  or 

'  .  .  The  King 

lessees  thereof  under  the  said  lands,  or  the  railway  or  against 

•£•!•  11  Lekds  and 

Other  works  of  the  said  company,  as  ir  this  act  had  not  Selby  Railway 
passed,  so  that  no  damage  or  obstruction  be  thereby  Company, 
done  or  occur  to  or  in  such  railway  or  works :  Provided 
nevertheless,  that  in  case  any  damage  or  obstruction 
shall  be  so  done  or  occur  to  or  in  such  railway  or  works, 
the  same  shall  be  forthwith  repaired  or  removed  (as  the 
case  may  be)  by  and  at  the  expense  of  the  respective 
owners  or  lessees  of  such  mines,  coals,"  &c.,  "  as  afore- 
said;  and  if  the  same  shall  not  be  forthwith  done,  it 
shall  be  lawful  for  the  said  company  to  repair  such 
damage,  or  to  remove  such  obstruction,  and  to  recover 
the  expences  attending  the  same,"  by  distress  or  action 
of  debt. 

Section  31.  enacts,  that  "the  respective  owners  and 
occupiers  of  any  lands,  tenements,  or  hereditaments 
through,  under,  in,  or  upon  which  the  said  railway  or 
other  works  hereby  authorized  are  intended  to  be  made, 
may  accept  and  receive  satisfaction  for  the  value  of  such 
lands,  tenements,  and  hereditaments,  or  the  interest  or 
interests  therein  by  them,  him,  or  her  conveyed,  and 
also  compensation  for  any  damage  by  them  sustained  by 
reason  of  the  execution  of  any  of  the  works  by  this  act 
authorized,  and  also  by  reason  of  the  severing  or  divid- 
ing such  lands,  tenements,  or  hereditaments,  and  also 
for  and  on  account  of  any  damage,  loss,  or  inconveni- 
ence which  may  be  sustained  by  such  bodies  or  other 
parties  by  reason  of  the  execution  of  any  of  the  powers 
of  this  act,  in  such  gross  sums  as  shall  be  agreed  upon" 
between  such  owners,  &c.  and  the  company ;  and  in 
case  they  shall  not  so  agree,  the  compensation  shall  be 

settled 
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1835.       settled  by  the  verdict  of  a  jury,  if  required,  as  is  after 
directed. 

The  King 

against  Section  32.  enacts,  that,  if  the  person  interested  in 

Leeds  and 

Selby  Railway  the  land  should  not  agree  with  the  company  "  as  to  the 
amount  of  such  purchase  money  or  satisfaction  or  other 
compensation,"  or  should  refuse  to  accept  the  amount 
offered,  the  company  "  shall  and  they  are  hereby  re- 
quired from  time  to  time  to  issue"  their  warrant  to  th®: 
sheriff  to  summon  a  jury,  which  jury  shall  assess  the  sum 
or  sums  to  be  paid  for  the  purchase  of  such  lands,"  &c., 
except  for  such  interest  or  interests  therein  as  shall  have 
been  of  right  purchased  by  the  said  company  from  any 
other  person  or  persons,  and  also  the  separate  and  dis- 
tinct sum  or  sums  of  money  to  be  paid  by  way  of  satisfac- 
tion or  compensation,  either  for  the  damages  which  shall 
before  that  time  have  been  done  or  sustained  as  afore- 
said, or  for  the  future  temporary  or  perpetual  or  for  any 
recurring  damages  which  shall  have  been  so  done  or  sus- 
tained as  aforesaid,  and  the  cause  or  occasion  of  which 
shall  have  been  in  part  only  obviated,  removed,  or  re- 
paired by  the  said  company,  and  which  cannot  or  will 
not  be  further  obviated,  removed,  or  repaired  by  them." 

Section  33.  enacts,  that  the  jury  shall  also  assess  the 
compensation  for  any  damage  sustained  by  owners  or 
occupiers  of,  or  persons  interested  in,  lands,  &c.,  "  for 
or  by  reason  of  the  severing  or  dividing  the  same  from 
other  lands,"  &c.,  in  which  such  persons  are  interested ; 
"  and  also  for  or  on  account  of  any  injury  or  loss  what^ 
soever  which  shall  or  may  accrue"  to  any  such  person 
"  by  reason  of  the  execution  of  any  of  the  powers  of 
this  act." 

Section  34-.  empowers  the  juries,  if  required,  to  ap- 
portion the  assessed  damages  to  persons  having  a  par- 
ticular estate  or  interest. 

At 
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At  the  time  of  the  passing  of  the  act,  Sir  Charles  1835. 
Jbbetson  was  owner  of  a  coal  mine,  then  imder  lease  to     _  ~ 

The  King 

George  Bates,  for  a  term  to  expire  in  1852.    By  in-  against 

Leeds  and 

denture  of  9th  of  March  1831,  Sir  Charles  Ibbetson  con-  Selby  Railway 

Company, 

veyed  certain  land  in  Yorkshire  to  the  company,  the 
surface  of  which  was  above  a  part  of  the  coal  mine  not 
then  reached  by  the  workings  of  the  colliery.    No  com- 
pensation was  claimed  on  his  part  for  the  mine,  nor  for 
any  present  or  future  effect  which  the  railroad  might  have 
upon  the  mine.    The  company  afterwards  carried  their 
raih'oad  across  this  land,  and  over  the  above  mentioned 
part  of  the  mine.    About  the  end  of  May  1834,  the 
workings  of  the  mine  arrived  at  the  line  of  the  railwayj 
and  it  was  then  first  discovered  that  the  coal,  under  and 
near  the  line  of  the  railway,  could  not  be  gotten  without 
letting  down  or  otherwise  injuring  the  railway  ;  and  that 
the  part  of  the  mine  beyond  the  railway  must  also  be 
worked  in  a  more  expensive  way  than  would  have  been 
requisite  if  the  railroad  had  not  been  constructed.  Some 
damage  was  in  fact  done  by  the  works  of  the  colliery  to 
the  railway,  which  the  company  required  Bates  to  repair, 
under  sect.  30.  of  the  act;  and  Bates  claimed  from  the 
company  compensation  for  the  alleged  injury  sustained 
by  liim,  in  consequence  of  the  interruption  of  the  works 
of  the  colliery  occasioned  by  the  railway  as  above,  and 
also  for  the  expense  of  repairing  the  damage  done  by  the 
colliery  works.     The  company  having  refused  to  make 
compensation,  or  to  issue  a  warrant  for  impannelling  a 
jury.  Sir  F,  Pollock,  Attorney-General,  in  Hilary  term 
last,  obtained  a  rule  nisi  for  a  mandamus  to  the  company 
to  cause  a  jury  to  be  impannelled  for  the  purpose  of 
assessing  compensation  to  be  paid  by  the  company  to 
George  Bates,  for  the  loss,  damage,  injury,  and  incon- 
venience 
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18 35.      venience  sustained  by  him  in  consequence  of  the  execu- 
tion  of  the  powers  siven  to  the  companv  bv  the  statute. 

The  King  '  ^  r     j     j  J 

against      and  by  reason  of  the  works  authorised  by  the  said  act. 

Leeds  and 
Selbt  Railway 

Company.        Qresswell  (with  whom  was  Sir  TV.  W.  Follett)  now 
shewed  cause.    The  company  are  not  bound  to  make 
any  compensation  for  the  damage  complained  of.  If 
the  thirtieth  section  had  stopped  at  the  words    as  if  this 
act  had  not  been  passed,"  it  might  have  been  contended 
that  Mr.  Bates  was  entitled  to  complain  of  not  being  able 
to  carry  on  the  mine  in  the  line  proposed;  and  the  act 
would  have  stopped  there,  had  it  been  meant  that  the 
owner  of  the  mine  should  be  left  in  the  same  situation 
as  before.    But,  by  the  words  following,  the  mine  is  to 
be  worked,  only  on  the  condition  that  no  damage  be 
be  done  to  the  railway ;  and  the  owner  or  lessee  of  the 
mine  is  to  make  good  any  damage  so  done.    The  legis- 
lature did  not  intend  that  the  risk  attendant  upon  the 
working  of  the  mine  should  ultimately  fall  upon  the  com- 
pany.    Had  that  been  meant,  the  provision  would  have 
simply  been  that  the  owner  or  lessee  of  the  mine  should 
not  be  liable  for  the  damage  which  he  mi^fht  do  to  the 
railway ;   but  it  would  be  contradictory  to  make  him 
liable  for  the  injury  to  the  company,  and  then  to  make 
the  company  liable  to  compensate  him  for  his  liability. 
*         The  company,  by  section  30.,  cannot  take  the  minerals, 
but  only  the  land  without  them ;  the  owner  of  the  mine 
is  therefore  in  the  situation  of  a  party  selling  the  land 
for  the  railway.    If  a  party  sell  land  for  the  purpose  of 
enabling  the  vendee  to  build  on  it,  and  then  dig  so  near, 
on  contiguous  land  of  his  own,  as  to  injure  the  house, 
he  is  hable  for  the  injury.    The  proprietor  of  the  mine 
has  sustained  no  inconvenience  contemplated  by  sec- 
tion 
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tion  31.    It  is  not  sustained  "by  reason  of  the  execu-  1835. 
tion  of  any  of  the  works"  authorised  by  this  act.    The  ' 

The  Kino 

compensation  claimed  is  for  the  risk  which  the  party  agrdnst 

Leeds  and 

may  incur  by  an  act  of  his  own,  producing  damage  to  Selby  Railway 
the  company.    And  the  risk  is  quite  incapable  of  esti-  ^°""P^"y- 
mation,  before  the  event  happens.  Supposing  the  ground 
to  give  way,  it  is  impossible  to  say  beforehand  what 
the  extent  or  nature  of  the  damage  will  be ;  or  whether 
there  will  be  any. 


Sir  F.  Pollock  and  Milner  contra.  The  railway  cuts 
in  two  the  course  of  the  workings  of  the  mine.  What 
is  sought  is,  not  indemnity  against  risk  (though  no  reason 
can  be  assigned  why  that  should  not  be  given),  but  a 
compensation  for  the  injury  suffered  by  the  course  being 
interrupted.  The  effect  of  this  interruption  has  been 
that  the  lessee  of  the  mine  will  be  compelled  to  work  in 
a  more  expensive  way  ;  or,  if  the  lessee  were  to  build  an  ^ 
archway  under  the  railroad,  that  is  also  a  damage  to  him. 
It  is  said  that  the  thirtieth  section  precludes  the  com- 
pany from  buying  minerals ;  but  the  true  construction 
of  this  clause  appears  to  be,  that  the  company,  when 
they  purchase  the  land,  are,  as  an  advantage  conferred 
on  themselves,  exempted  from  the  necessity  of  buying 
the  minerals,  not  prohibited  from  doing  so.  There  is 
no  inconsistency  in  interpreting  the  act  to  give  the  com- 
pany the  right  of  recovering  from  any  mine  owner  who 
does  them  damage,  and  yet  to  compel  them  to  compen- 
sate any  mine-owner  whom  they  by  their  works  prevent 
from  carrying  on  his  workings  wit^iout  doing  such 
damage.  As  for  the  analogy  suggested  between  the  situ- 
ation ^of  the  mine-owner,  ^and  that  of  a  party  selling 
Wid  adjacent  to  his  own  to  be  built  upon  by  the  vendecj 

the 
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1835.  the  answer  is,  that  the  company  are  in  the  situation  of  a 
'  party  taking  a  title  to  the  lands,  with  an  express  excep- 

The  King      *      ^  c.  i  r 


against       tion  as  to  the  mines  below  :  and  they  have  no  right,  inde- 

Leeds  and 

Selby  Railway  pendently  of  the  provision  in  section  30.,  to  complain  of 
Company.  mining  going  on.    Then  that  provision  gives  them 

a  right  to  compensation  for  any  damage  done  to  them 
by  the  mining :  they,  on  the  othei?  hand,  being  bound 
by  section  31.  to  compensate  for  any  inconvenience  pro- 
duced by  their  exercise  of  this  or  any  other  of  their 
privileges.  The  injury  contemplated  in  section  31.,  is 
not  merely  that  done  at  the  time  of  purchasing  the  land, 
or  constructing  the  railway.  By  section  32.,  the  com- 
pany are  required  "  from  time  to  time"  to  issue  their 
warrant,  and  the  jury  are  to  assess  compensation 
"  either  for  the  damages  which  shall  before  that  time 
have  been  done  or  sustained  as  aforesaid,  or  for  the 
future  temporary  or  perpetual  or  for  any  recurring 
damages."  That  is  an  answer  to  any  argument  found- 
ed upon  the  damage  to  the  mine-owner  being  merely 
prospective. 

Lord  Denman  C.  J.  It  appears  to  me,  that  this  claim 
for  compensation  cannot  be  supported.  The  act  does 
not  contemplate  a  future  inconvenience  of  the  kind  which 
is  the  subject  of  this  complaint. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The  ex- 
tent of  the  colliery  was  capable  of  being  known  at  the 
time  of  the  purchase  of  the  land  ;  and  the  claim  ought 
then  to  have  been  brought  forward.  It  may  be  true 
that,  in  that  case,  the  proprietor  of  the  mine  might  have 
got  compensation  for  what  he  did  not  ultimately  want. 
That,  however,  cannot  be  helped.  It  would  be  very  in- 
convenient 
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convenient  if  a  party  could  be  continually  claiming  fresh  1835. 
compensation  from  time  to  time.    There  is  nothing  in  jj^^^^^ 
the  act  to  authorise  this.  against 

Leeds  and 
Selby  Railway 

Patteson  J.  The  claim  has  been  very  ingeniously  ^°"*P^"y- 
supported  ;  but  it  is  quite  contrary  to  the  act.  The 
thirtieth  section  clearly  says,  that  the  mine-owner  is  to 
do  no  damage  to  the  railway;  and,  if  he  does,  he  is  to 
repair  it.  The  other  parts  of  the  act,  which  have  been 
referred  to  in  support  of  the  claim,  relate  to  different 
matters. 


Williams  J.  concurred. 


Rule  discharged. 


Chittenden  against  Walker.  Tuesday, 

June  16th. 

BY  agreement  between  the  parties  in  this  cause,  it  Parties  in  a 
was  ordered,  by  the  Lord  Chief  Justice,  that  all  all  matters  in 
matters  in  difference,  as  well  legal  as  equitable,  between  arbiTrator,  with 
them,  should  be  referred  to  a  barrister,  who  should  say  to  dh-eJt  a  v«-- 
whether  a  verdict,  and  if  so  for  what  sum,  should  be  die j ornon suit, 

and  to  order 

entered  for  the  plaintiff,  or  whether  the  plaintiff  should  defendant, 

although  there 

be  nonsuited,  or  a  verdict  entered  for  the  defendant,  should  be  a 

•  11'  I    •  Ti  II  nonsuit  or  a 

"  the  said  arbitrator  being  at  liberty,  although  he  shall  verdict  for  him, 

find  that  a  nonsuit  or  verdict  ought  to  be  entered  for  the  moneyfor  do 

defendant,  to  direct  him  the  said  defendant  to  pay  any  ^hich'should 

sum  of  money,  or  to  do  any  such  act  as  he  sliall  consider  eqj^able"^the 

costs  of  the 

suit  and  the  costs  of  the  reference  to  abide  and  follow  the  event  of  the  award.  The 
arbitrator  directed  a  nonsuit ;  but  awarded  that  the  defendant  ought  to  pay  the  plaintiff 
25/.,  and  ordered  him  to  do  so  : 

Held,  that  the  defendant  was  entitled  to  his  costs  of  the  suit,  and  the  plaintiff  to  those 
of  the  reference. 

just 
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18S5,  just  and  equitable."  And  it  was  ordered,  "  that  the 
,        ~      costs  of  the  said  suit  and  the  costs  of  the  reference  shall 

/HITTENDEN 

against      abide  and  follow  the  event  of  the  said  award." 
Walker. 

The  arbitrator  awarded  as  follows  :  —  "I  do  find 
that  the  said  action  is  not  maintainable,  and  I  do  award 
and  direct  that  a  judgment  of  nonsuit  be  entered  therein  ; 
but  I  do  also  find  that  the  said  defendant  ought  to  pay 
the  sum  of  25/.  to  the  said  plaintiff,  and  I  do  award  and 
direct  that  the  said  defendant  do  pay  to  the  said  plaintiff 
the  sum  of  25/.  on  or  before  "  &c.  On  taxation  of  costs, 
the  Master  allowed  the  plaintiff  his  costs  of  the  refer* 
ence,  and  allowed  the  defendant  no  costs,  either  of  the 
reference  or  of  the  action. 

Sir  W»  W.  Follett  now  moved,  on  behalf  of  the  de- 
fendant, for  a  rule  to  shew  cause  why  the  Master  should 
not  review  his  taxation.  He  contended  that,  upon  the 
finding  of  the  arbitrator,  it  was  impossible  to  say  that 
the  event  of  the  award  was  in  favour  of  one  party  or 
the  other,  and  therefore  the  plaintiff  could  not  be  en- 
titled to  costs  ;  In  re  Leeming  arid  Fearnleij  {a),  Boodle 
V,  Davics  (b)  t  and  that  no  distinction  could  be  drawn 
between  the  costs  of  the  suit  and  of  the  reference,  both 
being,  by  the  order,  dependent  together  upon  one  and 
the  same  event. 

Piatt  shewed  cause  in  the  first  instance.  It  is  erro- 
neously assumed  that  there  can  be  no  award  here  as  to 
any  matter  apart  from  the  action.  All  matters  in  dif- 
ference are  referred  ;  and  here  is  a  distinct  award  that  the 
defendant  ought  to  pay,  and  that  he  do  pay,  25/.  to  the 


(«)  5B.  <^  Ad.  40S. 


{h)  3  A.  §;  E.  20t)* 

plaintiff* 
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plaintiff.  Upon  the  whole,  then,  the  plaintiff  has  sue-  1835. 
ceeded,  and  ought  to  have  costs,  thouojh  the  award  does    ^  ' 

"  '  o  Chittenuen 

'not  ffive  him  the  verdict ;  Anon.  1  SmU/i  (a).    It  is  as  against 

^  '  ^  ^  Walker. 

if  there  were  a  declaration  with  several  counts,  and  he 
had  recovered  upon  one. 

Lord  Denman  C.  J.  The  Master  has  thought  that 
he  could  not  divide  the  costs  of  the  reference  from  those 
of  the  action.  We  think  he  may ;  and  that  the  plaintiff 
ought  to  have  the  costs  of  the  reference  on  which  he  has 
succeeded,  and  the  defendant  those  of  the  action  which 
has  been  found  not  maintainable. 

LiTTLEDALE,  Patteson,  and  Williams  Js.  con- 
curred. 

Rule  accordingly  {b). 

(a)  1  Smith,  426. 

(b)  See  Eardley  v.  Steer,  2  Cro.  M.  ^  R.  327 ;  Dawson  v.  Garrett, 
8  Dowl.  P.  C.  624. 


Smith  against  Sandys,  Bart.  junfieL 

THE  defendant  had  given  a  warrant  of  attorney  to  If  a  party,  in 
.         custodv  of  the 

the  plamtiff,  to  secure  the  payment  of  an  annuity  ;  marshal,  at  the 

1    .  r   1  •      I    •         t        suit  of  Jlf.,  be 

and,  in  1821,  some  arrears  or  the  annuity  beuig  then  charged  in  cus- 

due,  the  plaintiff  entered  up  judgment.    The  defendant  cutfon^at^the 
was  at  that  time  a  prisoner  in  custody  of  the  marshal  of  ^mt  of  by 

a  side-bar  rule, 

the  King's  Bench,  at  the  suit  of  some  other  persons;  without  habeas 

corpus,  such 
proceeding  is 

wholly  void,  and  the  party  will  be  discharged  out  of  custody  at  the  suit  of  A.,  at  any  dis- 
tance of  time  from  his  having  been  charged  in  that  custody. " 

Although  a  9omuiitment  at  the  suit  of  A.  be  entered  on  the  roll,  the  defendant  may  shew- 
that  the  commitment  was  by  a  side-bar  rule,  and  not  by  habeas  corpus,  the  form  of  entry 
being  the  same  in  both  cases.  '  . 

And  if,  after  the  expiration  of  a  year  and  a  day  from  the  judgment  at  the  suit  of  A.,  the 
party  be  brought  up  by  habeas  corpus  and  charged  in  execution  at  the  suit  of  A.,  before 
he  appUes  for  his  discharge  on  the  above  objection,  it  lies  on  A.  to  shew  that  the  judgment 
at  his  suit  has  been  revived  by  scire  facias,  otherwise  the  objection  is  not  answered. 

Vol.  III.  Z  z  and 
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and  the  plaintiff,  for  the  purpose  of  charging  him  -in  ex- 
ecution for  the  arrears  then  due,  obtained  a  side  bar 
rule,  requiring  the  marshal  to  acknowledge  the  defend- 
ant to  be  in  his  custody ;  the  marshal  indorsed  upon  it 
an  acknowledgment,  that  the  defendant  was  then  in  his 
custody,  "  but  not  at  the  suit  of  the  said  plaintiff." 
This  the  plaintiff  took,  together  with  a  comraittitur  piece, 
to  the  treasury,  and  procured  the  usual  entry  to  be 
made  upon  the  roll.  Archbold  for  the  defendant,  in  last 
term,  obtained  a  rule  nisi  to  discharge  him  out  of  cus- 
tody in  this  action,  on  the  ground  that,  as  the  defend- 
ant, at  the  time  of  the  proceeding  above  mentioned,  was 
not  in  custody  of  the  marshal  at  the  plaintiff's  suit,  the 
only  mode  of  charging  him  in  execution  was  by  having 
him  brought  up  by  habeas  corpus  ad  satisfaciendum,  and 
thereupon  committed,  in  execution  in  this  action,  to  the 
custody  of  the  marshal.  That  rule  was  afterwards  dis- 
charged, for  a  defect  in  the  affidavit  upon  which  it  was 
obtained.  On  the  first  day  of  this  term,  the  plaintiff 
had  the  defendant  brought  up  by  habeas  corpus  ad  satis- 
faciendum, and  there  charged  in  execution  for  the  ar- 
rears of  the  annuity  which  had  subsequently  accrued. 
Afterwards,  during  the  present  term  (27th  May),  Arch- 
hold  obtained  another  rule  nisi  to  discharge  the  defend- 
ant out  of  custody,  on  the  ground  above  mentioned, 
upon  an  amended  affidavit.  In  this  term  {Tuesday, 
June  9  th), 

W,  Watson  shewed  cause  («),  and  contended  that 
the  rule  of  practice  was  not  as  above  alleged.  A 
prisoner  may  be  charged  in  execution,  at  the  suit  of  the 
same  plaintiff  or  another  plaintiff,  either  by  habeas  or  by 

{a)  Before  Lord.  Denman  C.  J.,  Littledalej  Fatteson,  and  Williams  Js. 

a  side 
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a  side  bar  rule.  The  books  of  practice  state  it  otherwise,  1835. 
but  no  authority  is  cited ;  nor  can  any  reason  be  as- 

Smith 

signed  why  a  prisoner  may  not,  in  one  case  as  well  as  against 
another,  be  charged  in  execution  by  a  side  bar  rule. 
But  the  present  rule  cannot  be  made  absolute ;  for  the 
record  of  the  committitur,  now  in  Court,  states  that  the 
defendant,  being  in  Court,  was  properly  delivered  to  the 
custody ;  and  this  record  is  conclusive,  until  set  aside, 
that  the  defendant  was  regularly  charged  in  execution. 
The  motion  should  first  have  been  to  set  aside  the  entry 
on  the  roll.  Moreover,  after  a  lapse  of  fourteen  years, 
this  motion  is  too  late.  There  is  nothing  substantially 
wrong  in  the  proceedings;  the  record  shews  that  the 
defendant  was  committed  in  execution,  and  this  is, 
therefore,  mere  matter  of  irregularity.  The  defendant, 
however,  before  this  rule  nisi  was  granted,  was  brought 
up  by  habeas  corpus  and  charged  in  execution  in  this 
action.  [Patteson  J.  You  do  not  shew  that  the  judg- 
ment was  revived  by  scire  facias.]  That  is  not  neces- 
sary ;  for  the  irregularity  pointed  out  by  the  defendant's 
affidavits  is  the  want  of  a  habeas  corpus.  The  plaintiff 
is  not  bound,  in  answer  to  that,  to  go  through  all  the 
proceedings. 

Archbold,  contra.  The  proceedings  in  1821,  to  charge 
the  defendant  in  execution,  were  not  only  irregular,  but 
altogether  defective  and  void.  To  charge  a  prisoner  in 
custody  of  the  marshal,  there  must  be  some  authen- 
ticated act  of  the  Court,  by  which  the  marshal  is  ap- 
prised of  his  responsibility.  Formerly,  in  order  to 
commence  an  action  against  a  prisoner  in  such  custody, 
a  bill  was  first  filed:  then,  in  order  to  apprise  the 
marshal  and  the  prisoner  of  the  proceeding,  the  affidavit 
Z  z  2  of 
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1835.      of  debt  and  a  copy  of  the  bill  were  taken  to  the  clerk  of 
the  rules,  who  filed  the  affidavit,  and  indorsed  on  the 

Smith 

against  copj  of  the  bill  the  amount  of  the  debt  sworn  to  ;  and, 
upon  this  copy,  thus  indorsed,  being  delivered  to  the 
marshal,  he  entered  it  against  the  prisoner  in  his  books, 
and  delivered  the  copy  to  him.  The  course  now  is  to 
deliver  a  writ  of  detainer  and  copy  to  the  marshal  {a),  who 
enters  and  returns  the  writ,  and  serves  the  copy  on  the 
prisoner.  So  when  a  prisoner,  against  whom  a  bailable 
action  is  pending,  is  to  be  placed  in  the  custody  of  the 
marshal,  charged  with  that  action,  he  must  be  brought 
before  a  judge,  and  by  him  committed  to  the  custody  of 
the  marshal,  the  committitur  apprising  the  marshal  of 
the  cause  of  action,  and  the  sum  for  which  the  party  is  to 
be  detained.  And  so,  if  a  person  already  in  the  custody 
of  the  marshal  is  to  be  charged  in  execution  in  a  suit  in 
which  he  is  not  yet  detained,  he  must  be  brought  up  to 
the  Court  by  habeas  corpus  ad  satisfaciendum,  and  by 
the  Court  committed  to  the  custody  of  the  marshal  in 
execution ;  TiddCs  Practice,  SS*,  9th  ed,  {b).  This  is 
the  practice  of  the  Court,  and  essentially  necessary  in 
order  to  apprise  the  marshal  of  his  new  responsibility, 
and  the  prisoner  of  the  proceeding  had  against  him. 
If,  indeed,  the  marshal  be  already  charged  with  the 
prisoner  in  the  particular  action  by  writ  of  detainer  or 
commitment,  in  that  case,  as  he  is  already  aware  of 
his  responsibility,  the  course  of  proceeding  to  charge  the 
defendant  in  execution  is  different,  namely,  by  the  mode 
adopted  in  the  present  case,  which,  however,  is  wholly 
inapplicable  to  the  circumstances  here  stated,  inasmuch 
as  the  defendant,  at  the  time  he  was  charged  in  execution 


(a)  2  r.  4.  c.  39.  s.  8, 


(6)  Chapter  xv. 

in 
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in  1821,  was  not  in  the  custody  of  the  marshal  at  the  1835. 
suit  of  the  plaintiff.    As  to  the  entry  on  the  roll,  it  is 

Smith 

always  in  the  same  form,  whether  the  prisoner  be  against 
actually  brought  up  by  habeas  and  committed  in  execu- 
tion, or  merely  charged  in  execution  by  means  of  the 
side  bar  rule.  The  length  of  time  since  this  proceeding 
was  had  is  no  objection :  a  mere  irregularity  must  be 
taken  advantage  of  promptly,  and  before  the  other 
party  takes  any  further  step  in  the  cause;  but  where 
the  proceeding  complained  of  is  defective  and  void,  the 
objection  is  never  deemed  to  be  waived  by  lapse  of  time 
or  otherwise ;  Hussey  v.  Wilson  (a\  and  the  cases  there 
cited.  Here  the  proceeding  is  wholly  void,  being  un- 
sanctioned by  the  practice  of  the  Court,  and  inappli- 
cable to  the  circumstances  of  the  case. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

It  seems  in  this  case  that,  the  defendant  being  in  cus- 
tody in  the  year  1821  at  the  suit  of  some  person,  but 
not  being  in  custody  in  the  action  in  which  this  appli- 
cation is  made,  the  plaintiff  in  this  action  obtained  a 
side  bar  rule  for  the  marshal  to  acknowledge  him  to  be 
in  his  custody,  which  acknowledgment  was  made,  and 
the  committitur  entered  on  the  roll ;  but  the  defendant 
was  not  then  brought  up  by  habeas  corpus  to  be 
charged  in  execution.  By  the  practice  of  this  Court, 
the  proceeding  by  side  bar  rule  does  not  operate  to 
charge  a  prisoner  in  execution,  unless  he  be  at  the  time 
in  custody  in  the  particular  suit ;  it  was  therefore  con- 


(a)  5  T.  R.  254. 

Z  z  3 


tended 
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tended  that  this  side  bar  rule,  and  what  was  done 
under  it,  had  no  legal  operation,  and  that  the  de- 
fendant, although  he  has  been  in  custody  ever  since,  as 
it  was  supposed,  in  this  action,  has  not  been  so  legally. 
He  applied  last  term  to  be  discharged,  but  the  motion 
was  refused,  because  it  did  not  sufficiently  appear  that 
he  had  not  been  brought  up  by  habeas  corpus,  nor  that 
he  was  not,  in  1821,  in  custody  in  this  suit.  Now  those 
circumstances  do  appear;  but,  in  the  mean  time,  and 
before  the  present  rule  nisi  to  discharge  him  was  ob- 
tained, viz.  on  27th  May  last,  he  has  been  brought  up 
by  habeas  corpus,  and  charged  in  execution  in  this 
action,  being  in  custody  at  the  suit  of  other  persons  all 
the  time.  There  is  a  record  of  his  commitment  in  this 
action  in  1821,  by  which  it  is  alleged  that  he  was  then 
brought  up  and  charged  in  execution  in  this  action. 

Three  questions  arise.  First,  whether  the  defendant 
can  be  heard  to  aver  against  this  record ;  secondly, 
whether,  if  he  can,  he  is  prevented  by  the  lapse  of 
time;  thirdly,  if  not,  whether  he  was  rightly  charged 
in  execution  on  the  27th  May  last. 

As  to  the  first,  the  form  of  the  record  appears  to  be 
the  same,  whether  a  party  is  charged  in  execution  by 
side  bar  rule,  or  by  writ  of  habeas  corpus ;  we  think 
therefore  that  the  defendant,  in  explaining  the  mode  by 
which  it  was  attempted  to  charge  him,  is  not,  strictly 
speaking,  averring  against  the  record,  and  may  be 
heard. 

As  to  the  second,  this  depends  on  the  point,  whether 
the  proceeding  by  side  bar  rule  was  merely  irregular, 
or  wholly  void  and  inoperative.  We  think  that  it  was 
wholly  void,  and  therefore  that  there  is  no  waiver,  and 
that  the  lapse  of  time  does  not  hinder  the  defendant. 

As 
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As  to  the  third,  the  case  must   be  taken  as  if  1835. 

nothing  had  been  done  on  the  iudgment  between  1821 

^  ...  s*^^™ 

and  the  27th  of  May  last,  when  the  plaintiff,  finding  the  against 

Sandys!-. 

defendant  in  custody  at  the  suit  of  some  other  person, 
brought  him  up  by  habeas  corpus  and  charged  him  in 
execution.  We  think  that  he  could  not  regularly  do  so 
without  reviving  his  judgment  by  scire  facias,  or  shewing 
that  he  took  out  execution  within  a  year  from  the 
signing  of  the  judgment.  He  has  not  done  either,  and, 
therefore,  his  proceedings  are  irregular.  And  the  rule 
must  be  made  absolute  to  discharge  the  defendant  out 
of  custody  in  this  action. 

Rule  absolute. 


Mann  against  Lang,  Cowderoy,  and  Henshaw,  "ruesdap, 

June  16th6 

Executors  of  Penman. 
A  SSUMPSIT.   The  defendants  (besides  other  pleas.  Upon  issue 

^  joined  on  a  pled 

as  to  which  no  question  arose  at  this  stage  of  the  by  an  executor 
proceedings)  pleaded  plene  administravit,  except  as  to  nistmX^thT^ 
200/.    Replication,  that  the  defendants  had,  at  the  com-  JJarap"upon^thc 
mencement  of  the  suit,  effects  beyond  &c.  Issue  thereon.  ^^ssibiVin^'^" 
On  the  trial  before  Colerids-e  J.,  at  the  Middlesex  sittinp-s  evidence. 

°  Per  Ltttle^ 

in  this  term,  there  was  conflictino:  testimony  as  to  the  daie^S.  It  does 

^  not,  of  itself, 

value  of  certain  effects  of  the  testator  which  the  de-  furnish  prima 

o     ,  1    •      1  facie  evidence 

lendants  admitted  to  have  come  to  their  hands  as  ex-  of  the  amount 

.  r\         \  r     ^  ^    '     •  m         '  ^  of  effects  which 

ecutors.  Un  the  part  or  the  plamtiti,  evidence  was  have  come  to 
tendered  of  the  amount  of  the  stamp  impressed  upon  the  Jfandr'"^'''^'' 

Per  Lord 

Denman  C.  J.  If  there  be  evidence  of  a  long  acquiescence  by  the  executor,  without  re- 
demanding  any  of  the  duty,  it  is  prima  facie  evidence  of  such  amount ;  but  it  is  not  of 
itself  evidence  of  such  amount. 

Per  Patteson  J.    It  is  not  such  prima  evidence,  even  if  a  long  acquiescence  is  shewno 

Z  z  4)  probate, 
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probate,  which  was  221  {a).  The  defendants'  counsel  ob- 
jected to  the  reception  of  this  evidence,  on  the  ground 
that  it  did  not  tend  to  prove  the  actual  receipt  of  assets  by 
the  executors.  The  learned  judge  received  the  evidence ; 
and,  in  summing  up,  he  put  it  to  the  jury  as  evidence 
of  what  the  executors  thought  at  the  time,  pointing  out 
that  they  must  be  taken  as  knowing  that  they  ought  to 
include  debts  owing  to  the  testator ;  but  that,  including 
these,  it  must  be  taken  as  their  opinion  of  the  amount 
they  ought  to  prove  for,  and  that  the  stamp  liability 
made  it  their  interest  not  to  overstate  that  amount. 
The  jury  gave  a  verdict  for  the  plaintiff  on  all  the  issues, 
finding  that  the  defendants  had,  at  the  commencement 
of  the  action,  172/.  95.  3c?.,  beyond  the  200Z.,  unac- 
counted for,  that  the  gross  receipts  were  586/.  and 
the  whole  damages  498/.  135.  4Jc?.  In  this  term,  a  rule 
nisi  was  obtained  for  a  new  trial,  on  the  ground  of  the 
reception  of  improper  evidence. 

Piatt  now  shewed  cause.  There  vs/as  evidence,  besides 
the  stamp,  that  the  amount  of  assets  received  was  as 
large  as  that  found  by  the  jury :  the  rule,  therefore,  can 
be  made  absolute  only  on  the  assumption  that  the  stamp 
duty  was  not  admissible  in  evidence  at  all ;  it  will  not 
be  enough  to  establish  that,  if  taken  alone,  it  would  be 
insufficient.  Any  act  or  word  of  the  defendants  may  be 
adduced  in  evidence  against  them.  This  is  at  least  an 
admission  that  one  side  of  the  account,  that  of  receipts, 
amounted  to  not  less  than  800/.,  and  the  jury  found 
receipts  only  to  the  amount  of  586/.  11 5.    In  Curtis  v. 

(a)  See  stat.  55  G.  3.  c.  1 84.  schedule,  partiii.  "  Probate,  of  the  value 
of  800^.  and  under  the  value  of  lOOO;."  —  «  Duty  22^." 

,  Hunt 


1835. 


Mann 
against 

LaN6. 


t 
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Hunt  {a)  Lord  Tenterden  treated  the  stamp  as  prima 
facie  evidence  that  the  executor  had  received  the  smallest  Mann 
sum  for  which  the  stamp  could  be  required.  Now  here  Lang! 
it  is  put  only  as  prim^  facie  evidence.  It  shews  the 
expectation  entertained  by  the  executor  at  the  time  of 
proving  the  will;  and,  in  the  absence  of  proof  that  he  has 
since  applied  for  a  remission,  the  jury  might  be  warranted 
in  presuming  that  the  expectation  had  been  realised. 
Foster  v.  Blakeloch  (b)  is  to  the  same  effect  as  Curtis  v. 
Himt  (a),  and  is  relied  on  in  2  Starkze  on  Evidence,  322, 
754,  (ed.  2.).  An  executor  is  not  bound  to  include  bad 
debts  in  his  estimate  of  the  effects;  Moses  v,  Crafter{c), 
The  stamp,  therefore,  was  evidence,  though  it  might 
not,  by  itself,  have  been  sufficient. 

Kelly  contra.  Perhaps  this  evidence  could  not  be 
absolutely  shut  out:  but  it  does  not  constitute  a  prima 
facie  proof ;  for  it  could  not  shew  the  amount  of  assets 
actually  received,  which  is  the  question  upon  which  this 
issue  turned.  The  stamp  shews  simply  the  expectations 
of  the  executor  as  to  one  side  of  the  account.  In  Steam 
V.  Mills  {d)  a  nonsuit  was  entered  (instead  of  a  new 
triaLbeing  granted,  which  is  the  application  here),  be- 
cause the  inventory  given  in  by  the  executors,  on  the 
occasion  of  proving  the  will,  was  received  as  evidence 
of  the  assets  in  the  hands  of  one  of  them.  There  Little- 
dale  and  Parke  Js.,  threw  doubts  upon  Foster  v. 
BlakelocJc  {b) ;  and  they  pointed  out  that  the  Stamp 
Act  made  no  allowance  for  debts  due  from  the  deceased, 
nor  for  debts  due  to  him  but  not  yet  recovered.    But,  if 

(a)lC.  ^P.  180.  (b)  5  B.     a  328. 

(c)  4  C.  4;  P.  524.  (d)  4  B.  ^  Ad.  657.    S.  C.  I  N.  ^  M.  436. 

the 
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1835.  the  stamp  be  not  prima  facie  evidence,  it  proves  nothing 
~  at  all,  even  by  way  of  corrobation,  and  therefore  should 

Mann  ^  ^  J       J  ? 

against       not  be  admitted*  ^^.^  ^ 

Lang. 

Lord  Denman  C.  J.  This  is  a  motion  for  a  new- 
trial,  on  the  ground  that,  upon  issue  joined  on  a  plea  of 
plene  administravit,  evidence  of  the  amount  of  the  stamp 
on  the  probate  has  been  improperly  received.  The 
question  is,  whether  such  evidence  was  admissible  at  all. 
Upon  principle  alone,  I  think  it  is  admissible  i  if  it  is 
admitted,  the  Judge  makes  his  remarks  to  the  jury  upon 
the  effect;  and  here  the  remarks  made  are  not  objected 
to.  There  have  been  several  cases  on  the  point,  and 
these  shew  a  conflict  of  opinion.  In  Curtis  v.  Hunt  (a) 
Lord  Tenterden  held  such  evidence  to  be  not  merely 
admissible,  but  prima  facie  evidence  of  the  amount  of 
assets.  That  was  decided  at  Nisi  Prius,  in  1824 ;  but 
there  the  probate  was  dated  in  1796;  there  had  been 
twenty-eight  years'  acquiescence  in  the  payment  of  the 
duty,  and,  after  such  a  lapse  of  time,  it  was  reason- 
able to  say  that  the  acquiescence  of  the  parties  in- 
terested supplied  a  strong  proof.  1  think,  therefore, 
that  Lord  Tenterden  was  right.  It  was  matter  to  go 
to  the  jury,  calling  for  an  answer.  The  next  case,  in 
point  of  time,  was  Foster  v.  BlaJcelock  {b).  There,  there 
was  some  evidence,  besides  the  probate,  of  acquiescence 
by  the  executor,  and  of  something  said  by  the  testator. 
What  the  testator  said,  of  course,  could  not  prove  assets. 
Another  objection,  besides  that  founded  on  the  recep- 
tion of  evidence,  was  taken  at  the  trial;  and  the  rule 
was  moved  for  on  both  objections  and  refused.  Lord 


(a)  I  C.  ^  P.  180. 


{b)  5  B.  ^  C.  328. 

Tenterden 
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Tenterden  merely  saying  that   the  stamp  was  pre-  1835. 

sumptive  evidence  which  might  have  been  rebutted.  , 

^  .  Mann 

but  that  in  the  absence  of  any  answer  he  thought  it  againu 

-» «•  .  Lang. 

sufficient.  Both  Mr.  Justice  Bayley  and  Mr.  Justice 
Holroyd  concurred  in  refusing  the  rule;  the  former, 
however,  is  reported  to  have  entered  only  into  the 
other  point,  and  the  latter  is  not  reported  to  have  ex- 
pressed any  reasons.  Subsequently  came  the  case  of 
Steam  v.  Mills  (a).  That  was  an  action  against  an  exe- 
cutor; and  the  question  was,  whether  there  was  evidence 
to  fix  him  upon  a  plea  of  plene  administravit.  Mills,  the 
executor  who  pleaded  this  plea  (Z>),  resided  away  from 
the  testator's  property.  An  inventory  given  in  by 
the  executors,  on  occasion  of  proving  the  will,  was 
ojflPered  in  evidence,  not  signed  by  the  executors;  and 
no  goods  were  shewn  to  have  passed  actually  into 
Mills's  hands.  There  the  amount  in  the  inventory, 
upon  which  probate  was  obtained,  was  held  to  be  no 
evidence  that  Mills  had  received  any  effects.  The 
question  respecting  the  stamp  became  immaterial.  It 
may  be  difficult  to  draw  a  line,  so  as  to  fix  a  time, 
before  which  the  probate  would  not,  and  after  which 
it  would,  constitute  sufficient  evidence.  Yet,  after  a 
certain  time,  acquiescence  would  be  the  strongest  evi- 
dence that  the  amount  had  come  to  the  hands  of  the 
party  acquiescing.  It  is  however  clear  that,  for  some 
purposes,  the  probate  is  admissible  evidence ;  it  shews 
one  side  of  the  account,  even  where  it  might  not  in  itself 
be  sufficient  evidence.  The  learned  Judffe  therefore 
appears  to  me  to  have  acted  rightly ;  for  the  evidence 
was  admissible,  and  that  is  enough. 

(a)  4  ^.  ^  Ad.  657.    S.  C  I  N.  4;  M.  436. 

[b)  The  other  executor  had  suffered  judgment  by  default. 

LiTTLEDALE 
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1835.  LiTTLEDALE  J.  The  executor  here  is  liable  only  to  the 

amount  of  the  assets  received  by  him.    The  question  is, 
against       how  the  amount  is  to  be  proved  ?    Here  the  stamp  upon 

Lang. 

the  probate  was  given  in  evidence ;  and  it  is  said  that  it 
is  prima  facie  evidence  of  the  amount  of  assets  received. 
I  have  little  difficulty  in  saying,  that  it  is  not  such  evi- 
dence. The  object  of  the  act  vi^as,  that  wilh  should  be 
proved  within  a  certain  time.  A  stamp  duty  is  paid  on 
the  probate  by  the  executor.  He  may  be  supposed  to 
say,  "  I  expect  that,  if  all  debts  owing  to  the  testator  be 
paid,  and  the  tangible  property  should  turn  out  to  be  so 
much,  then  the  amount  which  I  receive  will  be  so  much  ; 
but,  as  I  know  that  he  owes  money,  I  cannot  tell  whether 
there  will  be  assets."  That  is  the  effect  of  the  probate : 
debts  will  be  received ;  some  property  may  not  be  at  all 
convertible  into  assets :  the  executor  says  only,  "  This  is 
what  I  expect  on  one  side  of  the  account,  if  all  be  rea- 
lised ;  but  I  cannot  say  what  the  balance  of  the  whole  will 
be."  There  is  a  provision  [a)  in  favour  of  the  executor, 
if  it  turn  out  that  a  higher  stamp  duty  has  been  paid 
than  is  required  by  the  real  value  of  the  property ;  the 
executor  having  paid  the  duty  with  his  own  money, 
the  commissioners  are  to  make  him  an  allowance  if  it 
appear  not  likely  that  he  will  receive  it  back  from  the 
estate.  I  cannot  say  that  the  probate  is  not  admissible : 
but  it  is  not  prima  facie  evidence  of  the  amount  of  assets. 
In  Curtis  v.  Hunf:  {h)  many  years  had  expired  since  the 
probate.  In  Foster  v.  Blakelock  {c\  I  agree  with  my 
Lord  Chief  Justice  that  the  point  was  not  much  con- 
sidered ;  and  the  decision  there  as  to  the  stamp  seems  not 

(a)  Stat.  55  G.  3.  c.  184.  s.  40. 

{b)  IC.^P.  180.  (c)  5B.^  a  328. 


to 
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to  have  been  acquiesced  in,  when  Steam  v.  Milh  (a)  was 
before  this  Court.  According  to  one  report  of  that 
case  (&),  I  do  not  distinctly  say  there,  that  I  do  not 
concur  in  Foster  v.  BlaJcelocJc  (c),  but  my  brother  Parke 
does  state  so ;  according  to  the  other  report  {d\  I  do, 
but  he  does  not.  The  two  reports,  however,  may  come 
to  nearly  the  same  thing.  My  opinion  is,  that  the  stamp 
on  the  probate  is  not  prima  facie  evidence  of  the  amount 
of  assets. 

Patteson  J.  The  issue  here  is,  whether  the  defend- 
ants have  fully  administered  the  assets  which  have  come 
to  their  hands,  not  those  which  may  come.  To  establish 
the  negative  the  plaintiff  must  prove,  not  merely  that 
the  assets  existed,  but  that  they  came  to  the  hands  of 
the  defendants.  Then  the  question  arises,  whether  the 
stamp  on  the  probate  be  sufficient  evidence  of  this. 
With  all  possible  respect  for  the  authority  of  Lord  Ten- 
ter den^  and  no  man  feels  more  respect  for  it  than  I  do, 
I  cannot  concur  with  his  decision  in  Curtis  v.  Hunt  (e), 
I  do  not  think  that  the  stamp  is  any  evidence  by  itself, 
even  where  a  long  time  has  elapsed ;  but  I  cannot  say 
that  it  is  inadmissible.  If  the  executors  had  said  what 
is  implied  by  the  stamp,  we  could  not  hold  that  evidence 
of  their  having  said  so  was  not  receivable.  It  would 
not,  of  itself,  be  sufficient  evidence  ;  but  it  is  receiv- 
able on  a  plea  of  plene  administravit.  A  plaintiff  may 
have  judgment  for  assets,  quando  acciderint:  the  means 
now  in  the  executors'  hands  may  be  exhausted,  but 
there  may  be  other  effects  not  yet  come  to  their  hands. 

(a)  4  P.  Ad.  657.  S.  C,  I  N.  ^  M.  436.  (6)  4  j5.  ^  Ad,  663. 
(c)  5B.  ^  C.  328.  {d)  \  N.^  M.  442. 

{e)  1  C.  ^  P.  180. 

I  cannot 


1835. 


Mank 
against 
Lang. 
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183  5.  I  cannot  see  how  a  man's  saying,  that  assets  will  come  to 
his  hands,  is  evidence  that  assets  have  come  to  his  hands. 

Mann 

against  I  confcss  I  think  Curtis  v.  Hunt  {a)  and  Foster  v.  Blake- 
lock  {b)  bad  law  as  to  the  present  point;  and  I  concur  in 
what  is  said  upon  the  latter  in  Steam  v.  Mills  (c). 

Williams  J.  The  question  is,  v^^hether  this  evidence 
was  admissible  at  all,  as  to  which  I  feel  very  little  doubt. 
The  contending  decisions  are  all  beside  the  point  which 
we  are  now  to  determine.  The  amount  of  weight  to  which 
such  evidence  is  entitled  is  for  the  judge  and  jury ; 
but  that  is  altogether  ulterior  to  the  question  of  admis- 
sibility. Whether  it  proved  more  or  less,  it  was  impos- 
sible to  reject  it.  On  the  ground  taken  by  the  counsel 
for  the  defendants,  namely,  that  the  evidence  amounts  to 
no  more  than  the  executor  saying  that  his  present  im- 
pression was  that  the  funds  would  amount  to  so  much, 
it  is  impossible  to  say  that  it  was  not  admissible. 

Rule  discharged. 


(a)  1      ^  P.  180.  (6)  5B.^  a  328, 

(c)  4B.  4:  Ad.  637.    S.  C.  IN.  4;  M.  436, 
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Lees  against  Reffitt,  Kendall,  Hadcliffe,  Tuesday, 

June  16th. 

and  Stenson. 


TRESPASS  for  assault  and  battery  X.  sued  /r.  and 

1111/.  Jl.  in  trespass; 

Reffitt  appeared  by  attorney  and  pleaded,  first,  not  they  severed  in 

guilty;  secondly,  that  the  plaintiff       hea.img  Kendall,  and  appeared' 

and  that  Reffitt  interfered  to  prevent  him,  to  which  plea  counseUnd 

the  plaintiff  replied  excess,  on  which  Reffitt  took  issue,  ^ttoj-ney*:  the 

y  ^  M  '  verdict  was  for 

and  the  plaintiff  joined.  X.  against /r., 

^  ^  and  for  J2. 

Kendall  appeared  by  the  same  attorney  as  Reffitt,  and  against  L. 

Held,  that  ij.'s 

pleaded,  first,  son  assault  demesne,  to  which  plea  the  costs  were  to 
plaintiff  replied  excess,  on  which  Kendall  took  issue,  against  the  da- 
and  the  plaintiff  joined ;  secondly,  a  justification  in  ™covered\y^^^*^ 
respect  of  the  defence  of  the  possession  of  a  house,  to  ^'/fh^tthe" 
which  plea  the  plaintiff  replied  excess,  on  which  Kendall  li^"^  of /r.'s 

attorney  upon 

took  issue,  and  the  plaintiff  joined.  such  damages 

and  costs  was 

Radcliffe  appeared  by  another  attorney,  and  pleaded  so  far  defeated, 
not  guilty. 

Stenson  appeared  by  a  third  attorney,  and  pleaded 
not  guilty. 

At  the  trial,  all  the  four  defendants  appeared  by 
separate  counsel  (a). 
Verdict : 

For  the  plaintiff  on  the  first  issue  against  Reffitt, 
and  for  Reffitt  on  the  second  ;  no  damages. 

(o)  It  was  mentioned,  in  the  Master's  written  statement,  that  the  wit- 
nesses were  the  same  for  Reffitt ,  Kendall,  and  Radcliffe,  and  were  severally 
subpoenaed  by  each  :  that  Stenson  did  not  appear  to  have  subpoenaed  any 
witness  ;  but  that,  in  the  course  which  the  cause  took,  the  witnesses  for 
one  defendant  were,  in  effect;  witnesses  on  behalf  of  all.  But  no  stress 
was  laid  on  these  circumstances  in  the  argument. 

For 
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For  the  plaintiff  on  both  issues  against  Kendall^ 

with  405.  damages. 
For  Radcliffe  on  the  issue  against  him. 
For  Stenson  on  the  issue  against  him. 
The  plaintiff's  taxed  costs  against  Kendall  amounted 
to  72/. 

Reffitfs  taxed  costs  against  the  plaintiff  amounted 
to  19/. 

Radcliffe's  taxed  costs  against  the  plaintiff  amounted 
to  32/.  105. 

Stenson's  taxed  costs  against  the  plaintiff  amounted  to 
18/.  155. 

Cresswell  in  this  term  {June  16th  (a) ),  moved  for  a 
rule  to  shew  cause  why  the  costs  of  Reffitf,  Radcliffe, 
and  Stenson,  amounting  to  70/.  5s.,  should  not  be  set 
off  against  the  sum  of  74/.,  the  damages  and  costs  re- 
covered by  the  plaintiff  against  Kendall,  The  three 
successful  defendants  are  as  much  entitled  to  the  set 
off  as  a  single  defendant  would  be  for  whom  particular 
issues  were  found.  In  George  v.  Elston  (b)  the  plaintiff 
recovered  in  trespass  against  one  of  three  defendants, 
but  failed  as  against  the  other  two ;  and  it  was  held, 
that  the  two  last  were  entitled  to  have  their  costs  de- 
ducted out  of  the  damages  and  costs  recovered  by 
the  plaintiff  against  the  other  defendant;  though,  on 
the  other  side,  the  rule  HiL  2  W.  4.  I.  s.  93.  {c),  was 
referred  to,  which  orders,  that  "  No  set-off  of  damages 
or  costs  between  parties  shall  be  allowed  to  the  pre- 
judice of  the  attorney's  lien  for  costs  in  the  particular 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  and  Patteson  Js.  Williams  J. 
was  present  in  Court  during  part  of  the  argument  only. 

(6)  1  New  Ca.  513.    S.  C  I  Hodg.  63.  (c)  ^  B.  ^  Ad.  388. 

suit 


1835. 
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against 
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suit  against  which  the  set-ofFis  sought,  provided,  never-  1835. 
theless,  that  interlocutory  costs  in  the  same  suit,  awarded  "~ 

'  ^  Lees 

to  the  adverse  party,  may  be  deducted."    It  is  true  that  against 

ReFFITTi 

it  does  not  appear  that,  in  George  v.  Elston  (a),  the  suc- 
cessful defendants  appeared,  as  here  two  of  them  do, 
by  different  attorneys  from  the  one  by  whom  the  de- 
fendant who  failed  appeared,  nor  that  the  defences  were 
severed.  But  the  defendants  are  not  to  lose  their  right  of 
set-off  because  they  do  not  choose  to  employ  the  same 
attorney,  nor  because  they  set  up  different  defences. 

Alexander  shewed  cause  in  the  first  instance.  First, 
George  \.  Elsto?i(a)  was  decided,  in  the  Common  Pleas, 
on  the  authority  of  another  case  in  the  Common  Pleas, 
Schoole  V.  Noble  (b) ;  but  the  practice  in  the  King's 
Bench  is  different  from  that  in  the  Common  Pleas,  and 
allows  a  much  more  extensive  lien  to  the  attorney. 
This  was  expressly  decided  in  Randle  v.  Fuller  (c)  and 
Middleton  v.  Hill  {^d) ;  and  Holroyd  v.  Breare  {e)  is  to  the 
same  effect,  where  Bayley  J.  said,  "  As  to  the  liberty  of 
setting  off  the  costs  against  each  other,  that  cannot  be 
allowed,  because  it  would  destroy  the  lien  of  the  plain- 
tiff's attorney."  Secondly,  even  supposing  that  this  Court 
chose  to  adopt  the  practice  of  the  Common  Pleas,  the 
authorities  do  not  warrant  the  application.  The  parties 
sever  in  their  pleadings ;  all  appear  by  different  counsel ; 
and  there  are  three  different  attorneys.  It  is,  therefore, 
as  if  there  were  four  distinct  actions.  [Lord  Denman  C.J. 
The  attorney  who  loses  the  lien  is  the  same  against  all.] 
But  he  is  not  the  party  who  is  answerable  for  the  sever- 

(a)  1  New  Ca.  51p.    S.  C  1  Hodg.  63.  (b)  1  H.  BL  23. 

(c)  6  T.  R,  456.  (d)  IM.  4;  S.  240. 

(e)  4B.  ^  Aid.  43.    See  p.  700.  of  the  same  volume,  correcting  an 
inaccuracy  in  the  report  at  p.  43. 

Vol.  ILL  3  A  ance 
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1835.  ance  of  the  defences.  IPaiteson  J.  The  defendants  are 
j^^^^  entitled  to  sever :  and  whose  fault  is  it  that  they  are 
against       ^11  on  the  record  ?J  The  attorney  cannot  know  the  de- 

E-EFFITX. 

fences  before  hand.  IPatteson  J.  He  takes  his  chance. J 
Thirdly,  the  rule  of  HiL  2  W.  4. 1,  s.  93.  («)  is  against  the 
application.  It  is  true  that  in  George  v.  Elston  (b)  Tin-^ 
dal  C.  J.  considered  that  the  rule  applied  only  to  se- 
parate actions.  But,  in  the  first  place,  these  are,  in  effect, 
separate  actions,  for  the  reasons  given ;  and,  secondlyj 
it  may  be  doubted  whether  the  rule  be  so  restricted. 
Interlocutory  costs  are  excepted  from  the  operation 
of  the  rule ;  now,  as  these  were  always  allowed  in  the 
same  action,  the  protection  here  given  to  them  would 
have  been  unnecessary,  unless  the  rule  had  been  appli- 
cable to  a  set-olF  of  other  costs  in  the  same  cause.  The 
words  "  particular  suit,"  are  introduced  merely  to  pre- 
vent the  inference  that  the  attorney  was  to  have  a  lien 
in  any  suit  except  that  in  which  the  question  arose. 
There  can  be  no  reason  for  protecting  the  attorney 
against  the  set-off  from  a  separate  action,  which  does  not 
apply  to  the  set-off  claimed  in  the  same  action.  \_Pat-^ 
teson  J.  I  think  George  v.  Elston  {b)  and  this  case  have 
nothing  to  do  with  the  rule  of  Hil.  2  W.  4.  I.  s,  93.  (a), 
but  that  that  rule  contemplates  only  the  case  where  the 
parties  are  the  same.] 

Cresswell,  in  support  of  the  rule.  The  practice  of  the 
different  courts  is  no  longer  at  variance.  If  the  actions 
were  separate,  the  application  certainly  ought  to  fail| 
and  the  cases  cited  against  it  shew  no  more,  with  the 
exception  of  Holroyd  v.  Breare  (c),  where  the  action 
was  the  same,  but  where  the  point  seems  to  have  been 

(a)  3  B.     Ad.  388.  (b)  J  N'ew  Ca-  513,    S,  C  1  Hodg.  63. 

(c)  4  JB.  ^  Aid.  43,  700. 

little 


Reffiit. 
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little  considered.    The  lien  is  allowed  to  the  attorney  1835. 
on  the  supposition  that  he  relies  upon  his  client's  case 

IjEES 

to  cover  himself  from  loss :  but,  if  it  were  allowed  to  ^gainst 
the  extent  now  contended  for,  the  attorney,  instead  of 
being  restricted  by  the  consequences  of  including  too 
many  defendants,  would  be  tempted  to  include  as  many 
as  possible. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.  now  said  that  the  Court  con- 
sidered the  authority  of  George  v.  Elston  [a)  to  be  one 
which  they  could  not  get  over,  and  decisive  of  this  case, 
and  that  the  rule  must  be  made  absolute  to  its  full 
extent. 

Rule  absolute,  as  prayed. 

(a)  1  New  Ca.  513.    S.  C.  \  Hodg.  €3. 


Bone  against  Daw,  Johns,  Mathew,  and  Tuesday, 

,  June  16th. 

Others. 

'^pRESPASS,    The  declaration  charged  (in  a  single  Toadeclar- 

1       1  p     1  1  •     'm    ation  in  trespass 

count)  that  the  defendants  assaulted  the  plamtiff,  for  assaulting 
pulled  and  dragged  him  about,  threw  him  down,  tied  pkint^ff;Tm- 
him  with  ropes,  dragged  and  struck  him  on  and  against  for^aTongtime, 
the  ground,  imprisoned  him  and  kept  him  imprisoned  ^^at  time"fear 
for  a  lonor  time,  and  durinjy  that  time  beat  him;  that  ing  his  clothes, 

»  '  ^  defendant 

pleaded  the 

general  issue,  and,  as  to  the  assaulting,  beating,  and  tearing  the  clothes,  a  justification. 
Plaintiff  replied,  that  the  detention  was  longer,  and  the  other  trespasses  committed  with 
more  violence,  than  was  necessary  for  the  purposes  alleged  in  the  plea.  Issue  was  joined 
thereupon,  and  on  this  and  the  general  issue  plaintiff  had  a  verdict  for  one  shilling. 
The  Judge  certified  to  deprive  of  costs  under  stat.  43  Eliz.  c.  6.  s.2.,  and  did  not  certify- 
under  Stat.  2-2  8c  23  Car.  2.  c.  9.  s.  136.  that  a  battery  was  proved: 

Held,  1.  That  as  the  action  appeared  to  be  for  a  battery,  the  Judge  could  not  certify 
under  stat.  43  Eliz.  2.  That  the  battery  was  admitted  on  the  record,  and  therefore  the 
plaintiff  was  entitled  to  full  costs  without  a  certificate  under  stat.  22  &  23  Car.  2,  c.  9. 


3  A  2 
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1835.  they  again  imprisoned,  and  dragged,  beat,  bruised,  and 
"■^  ill-treated  him;  and  that  they  again  imprisoned  him  for 

againss  a  long  time,  to  wit,  &c.,  and  daring  the  time  aforesaid, 
to  wit,  on,  &c.,  tore  and  damaged  the  clothes  and  wear- 
ing apparel,  to  wit,  &c.  of  the  plaintiff,  which  he  then 
wore.  Pleas,  not  guilty,  by  all  the  defendants.  By 
Johns,  as  to  the  assaulting  and  beating  in  the  declaration 
first  mentioned,  and  as  to  the  tearing  and  damaging  the 
plaintiff's  clothes  therein  mentioned,  that  the  plaintiff 
just  before  the  time  when  &c.  assaulted  and  would  have 
beaten  him,  Johns,  if  he  had  not  defended  himself ; 
wherefore  he  did  defend  himself,  "  and  in  so  doing  did 
necessarily  and  unavoidably  a  little  assault  and  beat  the 
plaintiff,  and  rend,  tear,  damage,  and  spoil  the  said 
wearing  apparel  in  the  said  declaration  mentioned, 
doing  no  unnecessary  damage,"  &c.  By  Mafhew,  as  to 
the  trespasses  justified  in  the  preceding  plea,  that  the 
plaintiff,  just  before  &c.,  had  assaulted  Johns,  and  at  the 
time  &c,  was  beating  and  ill  treating  him,  wherefore 
he,  Mathew,  to  preserve  the  peace,  &c.  gently  laid  his 
hands  on  the  plaintiff  as  he  lawfully  &c.,  whereupon  the 
plaintiff  with  force  &c.  assaulted  the  defendant  Mathew, 
and  would  have  beaten  him  if  he  had  not  immediately 
defended  himself,  wherefore  &c.,  as  in  the  preceding 
plea.  There  were  similar  justifications  of  the  same 
trespasses  by  Daw  and  the  other  Defendants.  Re- 
plication to  the  special  plea  by  Johns,  that  Johns  of  his 
own  wrong  detained  the  plaintiff  for  a  greater  length 
of  time,  and  committed  the  other  trespasses  in  the  in- 
troductory part  of  that  plea  mentioned  to  a  greater 
degree,  and  with  more  force  and  violence,  than  was 
necessary  for  the  purpose  in  the  said  plea  mentioned 
in  manner  and  form,  &c.  There  were  similar  replica- 
tions 
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tions  to  the  other  special  pleas.  Rejoinder,  by  Johns^  1835. 
that  he  did  not  of  his  own  wrong,  &c.,  traversing  the  " 
allegations  of  the  replication,  and  concluding  to  the  against 

Daw» 

country.  Similar  rejoinders  by  the  other  defendants* 
On  the  trial  before  Gurney  B.  at  the  Laumeston  Spring 
assizes,  1835,  the  plaintiff  obtained  a  verdict  for  I5. 
damages.  The  learned  Judge  afterwards  certified  under 
Stat.  43  Eliz.  c.  6.  5.  2.  [a\  in  the  common  form,  that 
the  damages  did  not  amount  to  405.,  or  above.  The 
Master,  on  taxation,  allowed  the  plaintiff  no  more  for 
costs  than  the  amount  of  the  damages. 

In  the  ensuing  term,  Crowder  moved  for  a  rule  to 
shew  cause  why  the  Master  should  not  tax  full  costs  to 
the  plaintif]^  notwithstanding  the  certificate.  He  con- 
tended that  the  learned  Judge  had  no  authority  to  cer- 
tify under  the  statute  of  Elizabeth,  the  action  being  for 
a  battery ;  and  that  the  plaintiff  was  not  deprived  of  his 
costs  by  the  want  of  a  certificate,  under  stat.  22  and  23 
Car.  2.  c.  9.  s.  136.  (6);  for  that,  although  decisions  were 

con* 

(n)  Stat.  43  Eliz,  c  6.  $.  2.  And  be  it  further  enadted,  "  if  upon 
any  action  personal  to  be  brought  in  any  her  Majesty's  courts  at  West- 
riiinster,  not  being  for  any  title  or  interest  of  lands,  nor  concerning  the 
freehold  or  inheritance  of  any  lands,  nor  for  any  battery,  it  shall  appear 
to  the  Judges  for  the  same  court,  and  so  signified  or  set  down  by  the 
justices  before  whom  the  same  shall  be  tried,  that  the  debt  or  damages  to 
be  recovered  therein  in  the  same  court,  shall  not  amount  to  the  sum  of 
40s.  or  above,  that  in  every  such  case  the  judges  and  justices  before 
whom  any  such  action  shall  be  pursued,  shall  not  avs^ard  for  costs  to  the 
party  plaintiff  any  greater  or  more  costs  than  the  sum  of  the  debt  or 
damages  so  recovered  shall  amount  unto,  but  less  at  their  discretions." 

(6)  Stat.  22  &  23  Car.  2.  c.  9.  si  36.  enacts  as  follows :  —  "  And  for  pre- 
vention of  trivial  and  vexatious  suits  in  law,  whereby  many  good  subjects 
of  this  realm  have  been  and  are  daily  undone,  contrary  to  the  intention 
of  an  act  made  in  the  three  and  fortieth  year  of  Queen  Elizabeth,  for  avoid- 
ing of  infinite  numbers  of  small  and  trifling  suits  commenced  in  the 
courts  at  Westminster ;  be  it  further  enacted,  for  making  the  said  lavf 
5  A  3  effectual^ 
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contradictory  on  the  question,  whether  an  imprison- 
ment necessarily  included  a  battery  {Oxley  v.  Flower  {a), 
Emmett  v.  Lyne  (b),  Wiffin  v.  Kincm^d  {c) ),  yet  here  the 
special  pleas  of  justification  admitted  a  battery,  and 
such  admission  was  equivalent  to  a  certificate,  under 
the  latter  act,  of  a  battery  having  been  proved.  A  rule 
nisi  was  granted. 

Erie  and  Howe  now  shewed  cause.  The  clear  intent 
of  the  statute  of  Charles  II.  was,  that  if,  in  the  cases 
there  pointed  out,  the  Judge  thought  the  action  frivo- 
lous, and  did  not  certify,  the  plaintiff  should  not  have 
his  full  costs.  And,  in  the  absence  of  a  certificate,  if 
there  have  been  special  pleas,  it  does  not  necessarily 
follow  that  the  costs  shall  be  allowed.  In  Washer  v. 
Smith  {d\  though  the  Court  was  of  opinion  that  a  plea 
of  son  assault  demesne  [e)  would  entitle  a  plaintiff  to 

full 


effectual,  that  from  and  after  the  1st  of  May  aforesaid,  in  all  actions  of 
trespass,  assault  and  battery,  and  other  personal  actions,  wherein  the 
Judge  at  the  trial  of  the  cause  shall  not  find  and  certify  under  his  hand 
upon  the  back  of  the  record,  that  an  assault  and  battery  was  sufficiently 
proved  by  the  plaintiff  against  the  defendant,  or  that  the  freehold  or  title 
of  the  land  mentioned  in  the  plaintiff's  declaration  was  chiefly  in  question, 
the  plaintiff  in  such  action,  in  case  the  jury  shall  find  the  damages  to  be 
under  the  value  of  405.,  shall  not  recover  or  obtain  more  costs  of  suit  than 
the  damages  so  found  shall  amount  unto." 

(a)  2Selw.  N.  P.  Imprisonment,  I.  p.  906.,  III.  p.  925.  (8th  ed.). 

(b)  1  New  R.  253.  (c)  2  JST.  R.  471. 

(d)  2  Barnard,  K.  B.  180,  277. 

(e)  The  plea  in  the  case  then  before  the  Court  was,  molliter  manus,  &c. 
by  reason  of  the  plaintiff  having  entered  the  defendant's  garden.  It  is  not 
expressly  said  how  that  case  ended.  In  BUlpot  v.  Jones  the  plea  was  a 
justification  under  process,  to  an  action  of  trespass  quare  clausum  fregit; 
and  the  case  appears  to  have  been  cited  in  answer  to  two  Anonymous 
cases  (2  Fewir.  180,  195.)  mentioned  at  the  bar,  where,  in  actions  of 
trespass  quare  clausum  fregit  (and  for  other  trespasses,  not  specified  in  the 
report),  justifications  had  been  pleaded. 


1835. 

Bone 
against 
Daw. 


Daw. 
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full  costs,  Lee  3,  said,  "that  the  rule  is  not,  that  the  1835. 
plaintiff  shall  be  entitled  to  full  costs  in  all  these  actions 

Bone 

of  trespass,  where  there  is  special  pleading ;  "  and  he  against 
cited  an  instance  to  the  contrary  in  Philpot  v.  Jones, 
HiL  1  G.  1.  In  the  present  case,  the  plea  of  son  assault 
demesne  is  not  traversed  :  the  plaintiff  admits  the  justifi- 
cation, and  relies  merely  on  an  alleged  excess.  That 
excess  is  not  specially  pleaded  to,  but  simply  denied. 
Any  effect,  then,  which  might  result  from  the  admission 
of  a  battery  on  the  pleading  is  done  away,  and  the  want 
of  a  certificate  under  stat.  22  &  23  Car.  2.  c.  9.  is  not 
supplied.  As  to  every  thing  but  the  battery,  the  cer- 
tificate under  43  Eliz,  operates.  The  case  is  like  Wrffin 
V.  Kincard  [a),  which  is  recognised  in  Briggs  v.  BoW" 
gifi  (Z>),  and  where  the  action  was  for  an  assault,  battery, 
and  false  imprisonment.  The  jury  found  a  verdict  for  Is, 
damages,  and  the  judge  certified  under  the  statute  of 
Elizabeth.  The  Court  held  that  the  certificate  deprived 
the  plaintiff  of  his  full  costs  as  to  the  imprisonment,  and 
that  he  could  not  recover  full  costs  for  the  assault  and  bat- 
tery for  want  of  a  certificate  under  the  statute  of  Charles. 
[Patteson  J.  It  does  not  appear  that  there  was  any 
special  plea  in  that  case;  where  there  is  such  a  plea 
it  has  always  been  held  equivalent  to  a  certificate  since 
I  can  remember.]  In  Stead  v.  Gamble  (c)  there  was  a 
special  plea  (upon  which  the  defendant  had  a  verdict)  ; 
and,  notwithstanding  that  plea,  the  Court  held,  in  the 
absence  of  a  certificate,  that  the  Plaintiff  should  re- 
cover no  more  damages  than  costs.  [Patteson  J.  No 
question  arose  upon  the  special  plea  in  that  case.  The 

(a)  2  New  R.  471.  (6)  2  Bing.  333.  (c)  7  East,  325. 

3  A  4  Court 
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1835.  Court  held  that  they  could  not  take  that  plea  into 
~  consideration,  and  they  refused  full  costs,  upon  the 

against  ground  that  the  title  to  the  freehold  might  have  come 
into  dispute  upon  the  general  issue,  and  therefore  that 
a  certificate  under  stat.  22  &  £3  Car,  2.  c.  9.  was  neces- 
sary to  entide  the  plaintiff  to  full  costs.]  The  ground 
upon  which  a  special  plea  removes  the  necessity  of  a 
certificate  is,  that  the  record  then  shews  what  should 
otherwise  be  certified  by  the  judge,  viz.  that  a  battery 
was  in  fact  committed,  or  that  the  title  to  freehold  was 
in  question  («).  Here  the  record  does  not  shew  that 
such  an  issue  was  raised.  The  assault  and  battery  are 
justified;  the  justification  is  admitted,  but  it  is  alleged 
that  there  was  an  excess;  and  as  to  that  excess  there  is 
no  special  plea  :  it  is,  therefore,  as  if  nothing  but  the 
general  issue  had  been  pleaded.  Where  the  finding 
upon  a  plea  of  justification  is  against  the  defendant,  the 
plea  is  equivalent  to  a  certificate ;  but  not  so  where  the 
justification  is  found  for  him,  or  is  admitted  on  the  re- 
cord. In  Smith  v.  Edge{b\  which  may  be  relied  upon 
on  the  other  side,  the  issue  on  the  plea  of  justification 
was  found  against  the  defendants.  As  to  the  tearing 
of  the  clothes,  the  plaintiff  would  lose  his  costs  by 
the  certificate  under  the  statute  of  Elizabeth,  which  is 
not  interfered  with  in  this  respect  by  the  statute  of 
Charles,  as  appears  from  Broadbent  v.  Woodhead  (c). 
{^Littledale  J.  Tearing  the  clothes  would  not  be  con- 
sidered as  separate  from  the  battery,  if  the  whole  ap- 

,    [a)  See  note  [/]  to  Greene  v.  Jones,  1  Wms,  Saund.  300. 
{b)  6  T.  R.  562. 

(c)  2  Tidd,  953.  (9th  ed.),  where  IValker  v.  Robinson,  1  Wils.  93.,  is 
also  cited.    It  does  not  appear  that  there  was  any  battery  in  either  case. 

peared 
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peared  to  be  one  transaction;  Mears  v.  Greeiiawai/ (a),  1835. 
Lockwood  V,  Stannard  {b) ;  though  a  different  rule  pre- 

Bone 

vailed  before  those  cases  ;  Cottcvill  v.  TolllJ  (c)]].  It  against 
may  be  questioned,  whether  the  excess,  which  is  here 
alleged  by  way  of  new  assignment,  amounts  to  such 
a  battery  as  is  excepted  in  stat.  43  Eliz.  c,  6.  5.  2.  The 
intention,  at  least,  of  that  statute  was  to  exclude  com- 
plaints of  such  a  trifling  kind  from  the  superior  courts. 
[Lord  Denman  C.  J.  Is  it  possible  to  say  that  where 
an  action  is  brought  for  beating  the  plaintiff,  and  a 
justification  is  pleaded,  and  excess  replied,  that  is  not 
an  action  "  for  any  battery"  within  the  statute  ?] 

Crowder,  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  It  is  clear  that  the  learned 
Judge  had  not  power  to  grant  this  certificate.  The 
action  was  for  a  battery.  It  is  hard  to  reconcile  almost 
any  set  of  cases  on  the  subject  of  costs ;  but  it  seems 
clear  that  the  statute  of  Elizabeth  includes  this  case  in 
the  exception,  and  not  in  the  rule. 

Little  DALE  J.  The  statute  of  Elizabeth  excludes 
from  the  provisions  of  the  second  section  cases  in  which 
the  action  is  for  any  battery.  Then,  by  the  statute  of 
Charles,  in  all  actions  of  trespass,  assault,  and  batteryj 
where  the  Judge  at  the  trial  shall  not  certify  that  a 
battery  was  sufficiently  proved,  and  the  jury  shall  not 
find  405.  damages,  the  plaintiff  shall  not  recover  more 
costs  than  damages.    Here,  therefore,  the  plaintiff  was 


(a)  1  ff.  Bl  291. 


{e)  1  T.  R,  655. 

prima 
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1835.  prima  facie  debarred  from  recovering  his  full  costs. 
~~  But  then  it  has  been  held  that  the  admission  of  a  bat- 

BONK 

against  tery  by  a  special  plea  supersedes  the  necessity  of  a 
certificate  under  the  statute  of  Charles,  Here  the  plea 
is  special,  and  in  the  first  instance  admits  the  battery, 
but  justifies  it.  The  reply  is,  excess,  which  is  simply 
traversed.  Still,  a  battery  is  admitted  by  the  plea,  and, 
vi^here  that  is  so,  the  plaintiff,  if  he  obtains  a  verdict,  is 
entitled  to  his  full  costs,  although  there  be  no  certificate. 

Patteson  J.  I  do  not  mean  at  this  time  to  go  into 
all  the  cases  on  the  present  subject.  In  Wiffin  v.  Kin- 
card  (a)  there  was  no  special  plea,  and  there  were  two 
causes  of  action,  an  imprisonment  and  a  battery.  The 
imprisonment  was  not  within  the  exception  in  the  sta- 
tute  of  Elizabeth,  and  as  to  that  the  Judge  certified; 
and  he  did  not  certify  under  the  statute  of  Charles  that 
the  battery  was  sufficiently  proved.  By  the  -icertificate 
in  one  case,  and  the  want  of  it  in  the  other,  the  plaintiff 
was  completely  shut  out  from  recovering  his  full  costs. 
Here,  the  case,  as  it  ultimately  stands  on  the  pleadings, 
has  been  put  upon  the  footing  of  a  new  assignment  ; 
but  it  is  not  like  that.  To  new  assign  would  be  to  say, 
"  You  have  mistaken  the  assault,  upon  which  I  sue,  for 
a  different  assault and  if,  to  the  trespass  so  newly 
assigned,  the  defendant  had  pleaded  the  general  issue, 
or  something  equivalent,  it  might  have  been  said  that 
the  damages  were  given  for  that  trespass  only,  and  that 
the  plaintiff  could  not  recover  full  costs  without  a  cer- 
tificate under  the  statute  of  Charles*    But  here  the 

(a)  2  New  i2.  471. 

replication 
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replication  is,  in  effect,  that  the  assault  and  battery  jus-  1835. 

tified  are  those  complained  of,  but  that  they  were  more  ""^  ~ 

violent  than  the  defendant  admits  them  to  be.    Under  against 

Daw. 

these  circumstances  no  certificate  was  necessary  by  the 
statute  of  Charles,  and  the  Judge  could  not  certify  under 
that  of  Elizabeth, 


Williams  J.  concurred. 

Rule  absolute. 


Ex  parte  Smyth.  Tuesday, 

June  16th. 


a  cause 
has  been 


'^HE  wife  of  the  above  party  instituted  a  suit  against  Where 

him  in  the  Consistory  Court.    He  appeared,  and  brought  before 
made  a  protest,  which  was  overruled;  but  the  Judge  committee^of 
refused  to  direct  that  he  should  appear  absolutely,  or  coulciron 
to  admit  the  wife's  libel.    The  wife  appealed  to  the  appeal  from  the 

^  ^  Court  of 

Arches  Court,  where  it  was  decreed  that  the  appeal  was  Arches,  and  the 

Judicial  Com- 

not  in  due  time  and  place.    She  then  appealed  to  the  mittee  has  de- 

I'l.-r  cided  in  favour 

Court  of  Delegates,  which  (m  June  1832)  decided  agamst  of  the  appeal, 

the  appeal,  and  remitted  the  cause  to  the  Arches  Court,  retainin^the™^ 

It  was  ultimately  brought  again  into  the  Consistory  and  ordtring'^' 

Court,  the  Judge  of  which  Court  decreed  to  proceed  as  ^^f  uns^ccess. 

'  ful  party  to  ap- 

if  there  had  been  no  appeal.    The  wife  then  tendered  P^ar  absolutely, 

subject  to  the 

her  libel  with  additional  articles,  and  proposed  amend-  approbation  of 

the  King  in 

ments.    The  Court  rejected  these ;  and  she  appealed  to  Council,  which 

y     r>  ^41  i«i  i«p  PI      approbation  has 

the  Court  ot  Arches,  which  pronounced  m  favour  of  the  been  afterwards 
appeal,  and  retained  the  principal  cause.  Mr.  Smyth  then  c^urt  cannot, 

on  a  suggestion 

of  error  in  the  decision,  issue  a  mandamus  to  the  Privy  Council  to  receive  a  petition  for  a 
rehearing  of  the  appeal. 

Nor  will  the  Court  issue  a  prohibition  to  the  Committee,  on  a  complaint  that  they  have 
exceeded  their  jurisdiction  in  ordering  the  party  to  appear  absolutely ;  it  not  being  shewn 
that  they  have  either  transgressed  the  general  law  of  the  land,  or  interfered  in  any  matter 
not  of  ecclesiastical  cognisance. 

appealed 
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1835.       appealed  to  the  King  in  Privy  Council,  and  his  Majesty 
referred  the  subject  matter  of  appeal  to  the  Judicial 

Ex  parte  ^  ^  rr 

Smyth.  Committee  of  the  Privy  Council.  The  appeal  was  heard 
there  on  the  12th  of  last  February;  and  the  committee  an- 
nounced in  open  court  its  intention  to  report  to  the  King 
in  favour  of  the  appeal,  and  to  submit  also,  as  part  of  their 
report,  that  the  principal  cause  should  be  retained  before 
the  Judicial  Committee,  and  that  Smyth  should  appear 
absolutely;  and  they  ordered  him  so  to  appear  on  a  cer- 
tain day,  if  his  Majesty  should  confirm  the  report.  Mr. 
Smyth  then  prayed  to  be  heard  on  his  petition  against  his 
being  ordered  to  appear  absolutely,  but  this  was  refused. 
On  a  subsequent  day,  he  stated  to  the  Judicial  Committee 
that  he  intended  to  petition  the  King  in  Council  not  to 
confirm  the  decision,  and  requested  them  not  to  trans- 
mit their  report  to  the  King  till  the  expiration  of  fifteen 
days,  the  usual  time  for  appeal  from  an  inferior  to  o 
superior  ecclesiastical  court  (stat.  24?  H".  8.  c.  12.);  but 
this  was  refused.  On  the  17th,  he  sent  a  petition  to 
the  Secretary  of  State,  praying  that  his  Majesty  would 
not  decide  on  the  report  till  the  expiration  of  the  fif- 
teen days.  In  answer,  he  was  informed  that  the  Privy 
Council  never  received  petitions  as  to  any  case  which 
had  been  argued  and  decided  upon  in  open  court.  The 
report  of  the  Judicial  Committee  was  confirmed  by  the 
King  in  Council,  February  23d;  after  which  Mr.  Smyth 
transmitted  another  petition  to  the  Lord  President  of 
the  Council,  praying  relief,  and  shewing  that  the  report 
was  (as  he  conceived)  unjust  and  erroneous.  The  Lord 
President  declined  to  interfere,  for  reasons  similar  to 
those  given  in  the  answer  to  the  preceding  application; 
and  another  petition,  to  the  same  effect  with  the  last, 
being  sent  to  the  Lords  of  the  Council,  with  a  prayer 

that 
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that  it  might  be  laid  before  the  King  in  Council,  a  like  18S5. 
answer  was  returned. 

Ex  parte 
Smyth. 

Kennedy,  in  the  last  term  (April  15th),  moved  for  a 
rule  to  shew  cause  why  a  mandamus  should  not  issue  to 
the  Lords  of  the  Privy  Council  to  receive  the  petition  of 
Mr.  Smyth,  and  forthwith  to  lay  it  before  his  Majesty  in 
council.  This  Court  could  have  exercised  such  an 
authority  over  the  Court  of  Delegates,  if  the  proceeding 
complained  of  in  the  petition  had  taken  place  there ;  it 
may  therefore  issue  a  mandamus  to  the  Judicial  Com- 
mittee, which  is  substituted  for  the  delegates,  under 
stats.  2  &  3  ^.  4.  c.  92.  5.  3.,  and  3  &  4  ^F".  4..  c.  41 .  s.  3. 
It  is  the  right  of  any  subject  to  lay  a  petition  before  the 
king  in  council,  especially  where  the  complaint  is  of 
injustice  in  the  proceedings  of  a  court;  and  the  appli- 
cation here  is  only  that  the  Privy  Council  may  be  di- 
rected to  receive  the  petition,  not  that  they  should  be 
ordered  to  rehear  the  case.  The  motion  is  not  like 
that  in  Ex  parte  Morgan  («),  where  a  mandamus  was 
asked  for  to  compel  a  court  to  grant  a  new  trial.  Here 
the  only  object  is  to  obtain  a  hearing  on  the  question, 
whether  or  not  the  cause  should  be  reheard.  \_Little- 
dale  J.  If  this  had  been  a  case  before  the  Delegates,  the 
course  would  have  been  to  apply  for  a  commission  of 
review;  and  that,  if  granted,  would  have  gone,  not  to 
the  same  delegates,  but  to  others.]  The  proceeding  by 
commission  of  review  was  abolished  by  stat.  2  &  3  W,^, 
c.  92.  5.  3.,  which  transferred  the  powers  of  the  Court  of 
Delegates  to  the  King  in  Council;  but  that  statute  enacted 
that  every  judgment  and  decree  there  made  should  have 

(a)  2  Ckitt.  Rep.  250. 

such 
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such  and  the  like  force  and  effect  in  all  respects  as  if 
made  and  pronounced  by  the  High  Court  of  Delegates ; 
and,  therefore,  in  a  case  like  the  present,  some  ulterior 
remedy  ought  to  be  given. 

Lord  Denman  C.  J.  On  the  very  statement  in  sup- 
port of  this  motion  we  have  no  power.  A  court  of 
competent  jurisdiction  has  decided  in  this  case.  If  we 
were  to  interfere  in  the  manner  suggested,  we  might  as 
well  call  upon  the  Lord  Chancellor  to  revise  any 
decision  he  makes,  or  upon  any  other  court  to  recon- 
sider its  judgments.    The  rule  cannot  be  granted. 

LiTTLEDALE  J.  When  cases  of  this  kind  were  re- 
ferred to  the  Court  of  Delegates,  a  party  dissatisfied 
with  their  judgment  might  have  applied  for  a  commis- 
sion of  review;  but  I  have  no  notion  that  this  Court 
can  now  accomplish  the  object  of  such  a  commission  by 
a  mandamus. 

Patteson  J.  This  Court  will  undoubtedly  take  care 
that  other  courts  shall  do  justice;  but  I  never  heard  that 
we  could  compel  any  court  to  rehear  a  case  already  de- 
cided, which  is,  in  effect,  the  object  of  this  motion. 

Coleridge  J.  concurred. 

Rule  refused. 

In  the  same  term  Mr.  Smyth^  having  been  served  with 
a  monition  from  the  Judicial  Committee  to  appear  and 
attend  the  proceedings  on  the  appeal,  made  another  mo- 
tion («),  in  person,  the  nature  and  grounds  of  which  will 

(a)  May  12th.    Before  Littledale,  Fatteson,  and  Coleridge  J s. 

be 


1835. 


Ex  parte 
Smyth. 
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be  sufficiently  explained  by  the  judgment.  With  respect 
to  the  authority  and  practice  of  the  ecclesiastical  courts, 
he  cited  Wood's  Inst,  Book  4.  c.  1. 

Cur,  adv.  mlt, 

LiTTLEDALE  J.  now  delivered  the  judgment  of  the 
Court.  In  this  case  Mr.  William  Henry  Carmichael 
Smyth  has  moved  for  a  rule  nisi,  prohibiting  the  Judicial 
Committee  of  the  Privy  Council  from  proceeding  in  a 
suit  originally  instituted  in  the  Consistory  Court  of 
London  against  Mr.  Smyth  by  his  wife,  and  which  was 
brought  before  the  Court  of  Arches  by  an  appeal  on 
her  part,  and  afterwards  before  the  King  in  Council,  by 
an  appeal  on  the  part  of  Mr.  Smyth^  and  referred  by 
his  Majesty  to  the  Judicial  Committee. 

The  ground  of  appeal  by  Mrs.  Smyth  was  the  refusal 
of  the  judge  of  the  Consistory  Court  "to  admit  addi- 
tional articles  to  her  libel,  and  to  assign  to  hear  on 
admission  of  the  said  libel  so  altered,  and  of  the  addi- 
tional articles,  the  by-day."  The  Court  of  Arches 
decided  in  favour  of  Mrs.  Smyth,  The  Judicial  Com- 
mittee, on  appeal,  have  reversed  that  decision,  but  have 
gone  on  further  to  retain  the  principal  cause,  and  to 
direct  Mr.  Smyth  to  appear  absoiutel}'. 

This  last  part  of  their  decree  forms  the  ground  of  the 
present  application.  It  is  admitted  that  the  suit  is 
solely  of  ecclesiastical  cognisance,  and  no  matter  has 
arisen  in  the  progress  of  the  suit  which  interferes  with 
that  cognisance ;  but  it  is  alleged  that  the  Judicial  Com- 
mittee have  exceeded  their  jurisdiction  in  decreeing 
Mr.  Smith  to  appear  absolutely,  the  question  of  such 
appearance  not  being  in  any  way  the  subject  of  appeal. 
It  appears  that  this  question  had  been  the  subject  of  a 

former 
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]  835.  former  appeal  to  the  Court  of  Delegates,  and  had  been 
decided  in  favour  of  Mr.  Smyth^  on  the  ground  that  that 
Smyth.       appeal  was  not  brought  in  due  time. 

In  the  present  appeal  the  prayer  of  both  parties  is, 
that  the  principal  cause  should  be  retained  [a).  The  judi- 
cial committee  have  retained  it,  and  have  decreed  Mr. 
Smyth  to  appear  absolutely. 

Whether  they  are  right  in  so  decreeing  or  not  is  a 
question  of  practice,  not  of  jurisdiction.  The  temporal 
courts  cannot  take  notice  of  the  practice  of  the  eccle- 
siastical courts,  or  entertain  a  question  whether,  in  any 
particular  cause  admitted  to  be  of  ecclesiastical  cogni- 
sance, the  practice  has  been  regular.  The  only  instances; 
in  which  the  temporal  courts  can  interfere  by  way  of 
prohibiting  any  particular  proceeding  in  an  ecclesiastical 
suit,  are  those  in  which  something  is  done  contrary  tc> 
the  general  law  of  the  land,  or  manifestly  out  of  the 
jurisdiction  of  the  Court.  The  proceeding  here  com- 
plained of  comes  within  neither  of  these  heads,  and 
therefore  we  are  of  opinion,  that  the  rule  prayed  for 
ought  not  to  be  granted. 

Rule  refused  (b)* 

(a)  Mr.  Smyth,  in  his  appeal  laid  before  the  Judicial  committee,  prayed 
them  to  pronounce  for  the  appeal,  to  reverse  the  decree  made  below,  to 
retain  the  principal  cause,  and  therein  to  dismiss  the  appellant  from  all 
further  observance  of  justice.  Mrs.  Smyth,  in  the  statement  of  her  case 
laid  before  the  Committee,  prayed  them  to  affirm  the  decree,  to  retain  the 
principal  cause,  &c. 

{h)  See  Ex  parte  Smyth,  2  Cro.  M.  ^  R.  748.  S.  C.  1  Tyrwh.  ^ 
Gr,  222.,  where,  upon  the  same  motion  being  made  in  the  Court  of 
Exchequer  by  Mr.  Smyth,  the  same  point  vpas  decided. 
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The  King  aminst  Hewes.  Tue&day, 

°  June  16th. 

Z>YLES,  in  the  last  term,  obtained  a  rule  calling  on  This  Court 

.J-J  will  not  issue  a 

the  justices  and  clerk  of  the  peace  of  the  county  of  mandamus  to  a 

111-  court  of  cri- 

Suffolk  to  shew  cause  why  a  mandamus  should  not  issue,  minal  jurisdic- 
commanding  them  to  cancel  the  alteration  made  by  the"mkiuterof 
the  said  clerk  of  the  peace  in  the  minute  of  the  ver-  cording  toThe 
diet  given  by  the  iury  upon  the  trial  of  Robert  Hewes      '  *° 

°  J     ./     A  eel  an  alteration 

before  the  said  justices  at  Bury  SL  EdmoncTs^  on,  &c.  in  such  minutes, 

on  a  represent- 
or to  alter  the  minutes  of  the  verdict  so  given,  ac-  ation  that  the 

verdict  was 

cording  to  the  fact.    By  the  affidavits  in  support  of  the  erroneously 
rule  it  appeared  that  Hewes  was  indicted  at  the  Buri^  trial, 
sessions  for  feloniously,  unlawfully,  and   maliciously  juryat^sessfons, 
killing  three  mares  of  the  value  &c.,  of  the  goods  of,  ^en^for^poV- 
&c.,  by  mixing  a  deadly  poison  called  bryony  root  fo^Jj^/a^^er^ict. 
(another  count  gave  a  different  name  to  the  material)  of  "Guilty  by 

mischance," 

with  chaff,  bran,  and  bean  meal,  of  which  the  said  and  were  then 

told  by  the 

mares  ate,  and  became  poisoned  and  died.    The  jury  chairman  that 
returned  a  verdict  of  "  Guilty  by  mischance,"  which  the  ehber^guUty^or 
clerk  of  the  peace  entered  in  his  minute  book.    The  thereupon 
defendant's  counsel   submitted  that  the  verdict  was  they  brought 

the  defendant 

a  special  one,  and  amounted  in  law  to  an  acquittal,     guilty^  and 

recommended 

After  some  observation  from  the  counsel  for  the  Crown,  him  to  mercy 

on  the  ground 

the  chairman  told  the  jury  that  they  itiust  find  the  that  he  had  no 
defendant  either  guilty  or  not  guilty,  and  requested  hltentbutad- 
them  to  reconsider  their  verdict.    They  retired,  and  mlteriarto'^^ 
afterwards  brotight  in  a  verdict  of  «  Guilty,  but  re-  aSonVf  tir"" 
commended  to  mercy."    The  chairman  asked  them  Worses;  upon 

>  which  finding 

on  what  grounds  they  made  the  recommendation,  and  and  explanation 

a  verdict  of 

they  said,  "  We  recommend  to  mercy  on  the  ground  guilty  was 

TT       TTT  1  entered. 

Vol.  III.  3  B  that 
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1835.      that  he  did  not  do  it  with  a  malicious  intent,  but  did  it 

—~  to  benefit  the  condition  of  the  horses."  The  defendant 
The  King 

against  was  then  sentenced  to  two  years'  imprisonment.  One 
of  the  jurymen  now  made  affidavit  that  the  jury  recom- 
mended to  mercy  because  they  believed  that  the  pri- 
soner's intent  was  as  stated  by  them  to  the  chairman. 
The  clerk  of  the  peace,  in  an  affidavit  filed  in  oppo- 
sition to  the  rule,  stated  that  he  did  not  record  the 
verdict  first  offered  by  the  jury,  but  entered  a  note 
of  its  having  been  offered  in  his  minute  book  [a\  as 
a  memorandum  of  the  proceedings,  and  not  as  a  re- 
cord; and  that  he  recorded  the  second  verdict,  with 
the  recommendation  to  mercy,  on  the  indictment,  in 
the  usual  manner,  after  which  the  chairman  conferred 
with  the  other  justices,  and  then  asked  the  jury  the 
reason  of  their  recommendation.  The  present  motion 
was  first  made  in  the  Bail  Court  before  Williams  J., 
who  referred  it  to  the  full  Court, 

B,  Andrews  (with  whom  was  S.  Taylor)  now  shewed 
cause ;  and  after  the  facts  of  the  case  had  been  stated, 
the  Court  called  upon  Byles  to  support  his  rule. 

Bi/les,  contra.  It  is  true  that,  where  a  record  is 
returned  to  this  Court  by  writ  of  error,  the  Court 
cannot  amend  it.  But  this  motion  is  made  on  the 
ground  of  the  authority  which  the  Court  possesses,  as 
the  supreme  criminal  tribunal,  to  correct  inferior  courts 
in  matters  of  practice;  as,  for  example,  to  direct  the 
sessions  to  enter  continuances  and  hear  an  appeal,  or 
to  allow  costs  of  maintenance  to  the  appellant  against 

(a)  See  Rex  v.  Smith,  8  S.  <^  C.  341.  Bex  v.  Bellamy,  Ry.  ^  M.lll. 

an 
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an  order  of  removal,  where  the  appeal  is  decided  in  1835. 
his  favour.    In  Rex  v.  The  Justices  of  the  West  Hidina  (a) 

The  King 

Lord  Denman  C.  J.  said  :  "  I  have  always  understood  against 
that  this  Court  had  authority  to  interfere  for  the  pur- 
pose of  seeing  that  no  illegal  practice  prevailed  at  the 
sessions  to  prevent  the  hearing  of  an  appeal."  A  similar 
authority  must  exist  in  the  case  of  a  criminal  pro- 
ceeding. \_Patteson  J.  The  Court  will  compel  justices 
by  mandamus  to  hear,  where  they  have  improperly 
refused  to  do  so ;  and  will  oblige  them,  incidentally,  to 
do  whatever  is  necessarv  to  such  hearino^.  Williams  J. 
But  the  Court  will  not  prescribe  to  them  the  mode  in 
which  they  shall  hear  and  determine.]  If,  in  the  present 
case,  the  verdict  had  been  Not  Guilty,  and  the  chairman 
had  told  the  jury  that  they  must  find  a  verdict  of  Guilty, 
would  not  this  Court  have  interfered  ?  [^Littledale  J. 
There  is  no  such  power.  If  we  are  to  exercise  it,  the 
legislature  must  give  it  to  us.]  The  Court  has  a  ge- 
neral visitatorial  power  over  the  practice  of  justices ; 
Rex  V.  The  Justices  of  Wiltshire  (b).  Suppose,  here,  the 
case  had  been  one  of  an  offence  more  directly  against 
the  State,  and  in  which  the  Crown  was  the  real  as  well 
as  nominal  prosecutor ;  very  great  injustice  might  be 
done  if  the  chairman  could  act  as  in  this  case,  and 
the  Court  of  King's  Bench  were  precluded  from  in- 
terfering. [  Williams  J.  In  a  case  of  larceny,  or  a  case 
of  sedition,  if  the  chairman  at  sessions  were  alleged  to 
have  misdirected  the  jury  by  giving  the  wildest  mis- 
description of  the  oiFence,  how  could  we  interfere  ?] 
A  misdirection  would  be  before  verdict,  and  therefore 
different  from  the  proceeding  in  question.  Here  a  suf- 
ficient verdict  had  been  given,  viz.  "  Guilty  by  mis- 


(a)  5B.  4;Jd.6ll. 

3  B  £ 


(6)  10  East,  404. 

chanccj" 
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1835.       chance,"  and  the  question  was,  how  it  ought  to  be 
entered  up.    The  entering  it  was  a  ministerial  act,  with 

The  King  .  ^       .  *     .  . 

against  which  the  chairman  had  no  right  to  interfere.  It  ought 
to  have  been  entered  according  to  the  legal  effect  of 
the  finding,  without  regard  to  any  particular  expression 
at  variance  with  that  effect.  In  Foster  v,  Jackson  (a) 
it  is  said,  "  But  wheresoever  a  jury  doth  begin  with  a 
special  matter,  and  after  makes  a  general  conclusion 
upon  it,  contrary  to  that  which  the  law  and  the  Court 
do  judge  upon  the  special  matter,  found  by  them,  or  on 
the  other  side,  when  they  begin  with  a  direct  verdict, 
and  yet  after  deduce  a  special  matter,  which  is  contrary 
to  their  direct  verdict,  or  in  law  proves  the  truth  con- 
trary to  their  general  verdict  premised,  and  closed 
them  up,  with  submitting  the  whole  to  the  judgment 
of  the  Court,  as  in  this  case  it  is ;  in  both  these 
cases  the  special  matter  makes  the  verdict  and  over- 
rules the  general."  And  this  is  consistent  with  what 
is  said,  upon  the  third  point  as  to  the  verdict,  in 
Priddle  and  Napper^s  case  [h).  Here,  the  finding  of 
"  Guilty  "  was  a  conclusion  inconsistent  with  the  special 
matter  found  at  the  same  time,  and  should  have  been 
overruled  by  it.  \_Patteson  J.  It  is  not  uncommon  for 
a  jury  to  add  something  to  their  verdict,  as  was  done 
here :  the  usual  course  then  is,  not  to  treat  the  finding 
as  a  special  verdict,  but  explain  its  effect  to  the  jury, 
and  take  a  general  verdict.  Here  the  first  verdict 
should  have  been  Not  Guilty.]  The  explanation  finally 
given  by  the  jury  was  consistent  with  the  finding  of  Not 
Guilty.  {Williams  J.  My  difficulty  when  the  motion 
was  made  was  that,  if  this  application  were  granted,  it 
would  lead  to  a  motion  for  a  new  trial  in  every  criminal 


(a)  Hob.  53. 


{b)  11  Bep.  13«. 

case 
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case  where  any  thing  had  been  done  against  law  in  the  1835. 
court  below.l     Greater  inconvenience   would  follow     _  ~ 

The  Kino 

from  the  refusal.  Besides,  in  this  case,  the  first  verdict  against 
had  been  minuted  by  the  clerk  of  the  peace,  and  was 
therefore,  in  effect,  recorded.  Lord  Tenterden  says,  in 
JRex  V,  Cmiile  («),  "  We  also  gave  our  opinion  "  &c., 
"  as  well  because  it  is  impossible  that  a  verdict  should 
be  recorded  at  the  time  it  is  given,  the  record  of  it 
being  necessarily  an  act  subsequent  to  the  delivery  of 
the  verdict  by  a  jury,  as  because  there  is  no  time  fixed 
by  law  for  the  recording  of  a  verdict;  the  practice 
being,  that  a  minute  of  the  verdict  should  be  entered 
forthwith  by  the  officer  of  the  Court,  and  entered  of 
record  with  the  other  proceedings  at  some  subsequent 
time,  when  a  formal  record  of  the  whole  may  be  re- 
quired. And  the  minute  so  entered  is  considered  by 
the  Court  in  which  the  proceeding  takes  place  as  evi- 
dence of  the  verdict,  although  the  record  may  not  have 
been  regularly  drawn  up  in  form."  The  minuting, 
therefore,  of  the  first  verdict,  in  this  case,  was  as  if  a 
verdict  of  Not  Guilty  had  been  recorded.  The  jury  was 
functus  officio.  \_Patteson  J.  Supposing  that  the  court 
of  quarter  sessions  had  even  made  up  their  record,  is 
there  any  decision  which  shews  that  they  could  not 
alter  it?  And  have  you  any  authority  for  saying  tha 
this  Court  can  direct  the  alteration  you  apply  for  ?] 
The  proceedings  already  mentioned  as  to  appeals  shew 
it.  [^Patteson  J.  I  do  not  consider  them  any  instance.] 
Mellisli  V.  Richardso7i  (b),  Sailer  v.  Slade  (c),  and  France 
v.  Parry  {d),  seem  to  be  unfavourable  to  an  interference 
with  the  record  in  the  manner  prayed  for;  but  those 

(a)  2B.  ^  Ad.  364.  (6)  9  Bing.  125. 

(c)  1  A,  4'  E.  608.  (rf)  \  A.^  E.615. 

3  B  3  cases 
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1835.       cases  came  before  the  courts  on  writs  of  error,  and  not  on 

applications  for  a  mandamus.   In  Rex  v.  Carlile  (a)  it  is 
The  King  ^  ^ 

against  not  clear  that  the  Court  would  not  have  granted  a  man- 
damus to  amend  the  record,  if  a  different  course  had 
not  been  adopted  by  consent  of  the  Attorney- General. 
[^Littledale  J.  I  do  not  know  that  they  would.]  In  Com, 
Dig.  Mandamus  (A.),  it  is  laid  down  that  "  the  Court  of 
B.  R.  has  power  to  amend  all  extrajudicial  errors, 
which  tend  to  the  breach  of  the  peace,  oppression  of 
the  subject,  or  other  misgovernance."  \_Littledale  J. 
The  reference  there  is  to  James  Bagg's  Case  (Z>),  which 
had  nothing  to  do  with  the  jurisdiction  over  criminal 
courts.  And  Lord  Ellesmere's  observation  {c)  on  the 
passage  referred  to  in  that  case  appears  to  me  very 
correct.]  In  JRex  v.  The  Justices  of  Middlesex,  In  re 
Bowmafi  (d),  this  Court  directed  the  Court  at  Clerken- 
ivell  to  make  up  a  record  of  conviction,  for  the  pur- 
pose of  enabling  a  defendant  to  plead  auterfois  convict. 

LiTTLEDALE  J.  (e)  I  am  of  opinion  that  we  have 
no  power  to  do  what  is  asked  in  this  case.  It  is  true 
that  this  Court  has  a  general  superintendence  over 
courts  of  criminal  jurisdiction ;  but  we  must  see  that 
that  is  exercised  in  the  manner  in  which  we  may  exercise 
it  by  law.  As  to  the  example  which  has  been  given  of 
a  mandamus  to  enter  continuances  and  hear  an  appeal, 
that  is  granted  merely  to  put  the  inferior  court  in 
motion  for  the  purpose  of  deciding  a  case :  and  so  the 

(a)  2B.  ^  Ad.  971.  {b)  11  Rep.  98  a. 

(c)  Cited  in  Fraser's  edition  of  Co.  Hep.  part  1 1 .  Vol.  6.  98  a.  note  (B), 

(d)  5B.  4;  Ad.  1113. 

(e)  Lord  Denman  C.  J.,  having  been  absent  while  the  case  was  argued, 
gave  no  judgment, 

mandamus 


Hewbs. 
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mandamus  in  Rex  v.  The  Justices  of  Middlesex  [a)  VfdLS  1835. 
only  to  make  up  a  record  for  the  purpose  of  enabling  ^ 
a  party  to  plead  auterfois  convict.  Here  the  object  of  against 
the  application  is,  to  oblige  the  court  of  quarter  ses- 
sions to  do  a  particular  thing ;  namely,  to  cancel  the 
alteration  made  in  the  verdict  by  the  clerk  of  the  peace, 
or  to  alter  the  minutes  of  the  verdict  according  to  the 
fact.  But,  in  the  latter  case,  how  is  it  to  be  ascer- 
tained what  the  alteration  ought  to  be?  Must  the 
Court  below  be  applied  to  to  determine  whether  the 
verdict  is  to  be  considered  a  special  one,  or  a  verdict 
of  acquittal  ?  And,  if  the  alteration  said  to  have  been 
made  by  the  clerk  of  the  peace  were  cancelled,  what 
would  remain  ?  I  rest  my  judgment,  however,  upon 
the  broad  ground  that  we  have  no  right  to  interfere 
in  this  respect  with  the  practice  of  the  court  below. 
It  constantly  happens  at  the  assizes,  where  a  verdict 
is  given  in  the  manner  in  which  the  jury  here  found 
their  first  verdict,  that  the  Judge  directs  how  it  shall 
be  entered  :  if  a  motion  for  a  mandamus  were  enter- 
tained in  such  a  case  as  this,  parties  would  come  from 
every  court  of  criminal  jurisdiction  in  the  kingdom,  to 
have  records  altered.  If  any  injustice  has  been  suffered 
in  the  particular  case,  application  must  be  made  to  the 
Secretary  of  State.  To  comply  with  this  motion  would 
exceed  any  thing  that  has  yet  been  done  by  the  Court. 
Nothing  has  been  adduced  in  support  of  it  but  analogies, 
which  I  think  fail 

Patteson  J.  No  authority  or  real  analogy  has  been 
cited  in  support  of  this  motion,  and  we  cannot  extend 


(a)  5B.  ^Ad.  1113. 

S  B  4^ 


oul* 
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our  jurisdiction.  The  case  of  a  mandanius  to  enter  con- 
tinuances and  hear  is  not  like  this.  There  the  justices 
are  ordered  merely  to  hear  an  appeal,  and  to  enter  con- 
tinuances, because  those  are  necessary  to  enable  them  to 
hear.  So,  in  the  present  case,  if  it  were  necessary  for 
the  defendant  to  have  a  record  made  up,  and  the  officer 
refused  to  do  it,  the  party  having  a  right  to  avail  himself 
of  the  record  might  apply  for  a  mandamus,  as  in  v. 
The  Justices  of  Middlesex  {a\  I  have  always  understood 
that  this  Court  might  send  a  mandamus  to  an  inferior 
court  to  do  its  duty,  in  general  terms;  but  not  to  do  a 
particular  thing,  as  to  make  an  alteration  here  or  there 
in  the  Clerk  of  the  peace's  minutes.  If  the  jury  in  this 
case  really  meant  to  acquit,  the  proper  course  is  to 
apply  to  the  Secretary  of  State. 

Williams  J.  This  Court  will  grant  a  mandamus  to 
the  sessions  to  hear,  where  they  have  declined  to  hear 
at  all ;  but  not  for  the  purpose  of  prescribing  to  them  in 
what  manner  they  shall  direct  their  inquiry.  So  a  man- 
damus may  be  granted  to  make  a  rate,  but  not  to  make 
an  equal  rate.  The  writ  is  granted  only  to  set  parties 
in  motion  where  they  have  refused  to  act.  The  appli- 
cation here  is  not  for  that  purpose,  but  to  interfere  with 
the  exercise  of  jurisdiction  by  the  sessions,  in  a  manner 
which  there  is  no  authority  to  warrant. 

Rule  discharged. 

W  SB.  4;  Ad.  1113. 
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1835. 


NoRRisH  against  Richards.  Tuesday^ 

June  16th. 

^ASE  for  a  malicious  arrrest.    The  first  count  of  the  in  actions  com- 
declaration  stated  that  the  now  defendant,  after  oTthr superior 
holding  the  plaintiff  to  bail,  did  not  declare,  or  pro-  piaindffmay, 
secute  his  suit,  but  voluntarily  permitted  the  same  to 
be  discontinued,  and  that  for  want  of  prosecution  the  ^  w.  4.  I.  35., 

declare  at  any 

same  was  ended  and  determined.    The  second  count  time  before  the 

end  of  a  year 

stated  generally,  that  the  suit  was  determined.    Plea,  from  the  return 

of  the  writ, 

the  general  issue.    On  the  trial  before  Bosanquet  J.  at  unless  the  de- 
the  Devon  Spring  assizes,  1834,  it  appeared  that  the  have^s^gned^ 
action  was  commenced  by  Richards  against  Norrish  by  non^™osVor 
plaint  in  the  borough  court  of  Tiverton,  in  August  pi^"nt?ff^de 
1831  ;  that  Norrish  removed  it  into  this  court  by  habeas  daring  before 

the  end  of  the 

corpus  in  February  1832,  and  in  that  month  put  in  bail  second  term; 

1  •    1    1    1  p        1  whe- 

above;  that  search  was  made  on  his  behalf,  at  the  proper  ther  the  action 
office,  for  a  declaration,  and  was  continued  till  the  end  serviceable 
oiTri7iity  term  1832,  at  which  time  the  now  defendant  cL^'^^TMs^'"" 
had  not  declared  ;  but  that  after  that  time  there  had  fPP^'^^ 

to  causes 

been  no  further  search.    It  was  contended  that  this  evi-  removed  by' 

the  defendant 

dence  did  not  shew  a  determination  of  the  suit,  and  the  from  inferior 

courts  by 

learned  Judge  gave  leave  to  move  to  enter  a  nonsuit  habeas  corpus, 
upon  the  objection,  if  the  verdict  should  be  for  the  now  cause  was  com^ 
plaintiff.   The  jury  liaving  found  for  him.  Toilette  in  the  ^d^removlX* 
ensuing  term,  moved  according  to  the  leave  reserved  5  camehito  ^e!-! 
and  he  contended  that,  in  an  action  of  this  kind,  a  year  ^.''^.^P' 

^  'J         that,  asjudg- 

was  the  period  after  which  a  plaintiff  not  declaring  was  "^^"^  of  non- 

^  pros  cannot 

be  signed  in 

such  causes,  the  plaintiff  cannot  be  out  of  court  till  the  expiration  of  the  year. 

And,  consequently,  an  action  for  malicious  arrest  cannot  be  commenced  in  any  of  the 
above  cases,  till  a  year  has  elapsed  from  the  return  of  the  writ. 

Quaere,  whether  such  action  lies,  where  the  suit  alleged  to  have  determined  has  beeB 
removed  by  habeas  corpus  at  the  instance  of  the  defendant. 

to 
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1835.      to  be  considered  out  of  court ;  Pierce  v.  Street  {a) ;  which 
period,  in  the  present  case,  had  not  yet  elapsed ;  and 

NORRISH 

against       that  aUhough,  according  to  Hutton  v.  Stroubridge  {h\ 

Richards. 

where  a  defendant  had  removed  a  cause  by  habeas 
corpus,  he  was  not  bound  to  accept  a  declaration  after 
the  lapse  of  a  second  term,  yet  a  plaintiff  omitting  to  de- 
clare within  that  time,  and  having  taken  no  step  except 
compelling  the  defendant  to  put  in  bail  above,  was 
not  liable  to  be  non-prossed ;  Clach  v.  Dixon  [c) ;  and 
could  not,  for  the  purpose  of  an  action  like  the  present, 
be  considered  out  of  court  in  the  former  suit,  a  year 
not  having  elapsed  from  its  commencement.  He  also 
contended  that  even  if,  upon  this  evidence,  the  suit  ap- 
peared to  be  terminated,  the  termination  was  not  such 
as  prima  facie  shewed  it  to  have  been  without  foundation, 
and  therefore  the  present  action  was  not  supported; 
Wilkinson  v,  Howel{d).  And  he  stated  other  grounds 
for  setting  aside  the  verdict,  which  it  is  not  material  to 
notice,  as  the  Court  passed  them  by  in  its  judgment. 
A  rule  nisi  was  granted. 

Sir  John  Campbell,  Attorney-General,  and  Erie,  on  a 
former  day  of  the  term  {e),  shewed  cause.  It  was  settled, 
by  the  authorities  referred  to  in  Tidd^s  and  Archbold's 
Practice,  that  the  plaintiff  in  ordinary  cases  ought  to 
declare  in  the  second  term  from  the  return  of  the  writ, 
and,  if  he  fails  to  do  so,  may  be  non-prossed ;  but  if  the 
defendant  omits  to  sign  judgment  of  non-pros,  the  de- 
claration may  be  delivered  at  any  time  within  a  year  {g). 
And  where  the  defendant  has  removed  the  cause  by 

(a)  SB.  ^  Ad.  397,  (J)  1  Stra.  631, 

(c)  SM.  ^S.  93.  (d)  M.  4;  M,  493. 

(e)  June  13th,  Before  Lord  Denmnn  C.  J,,  Littledale,  Patteson,  and 
Williams  Js. 

.  (g)  1  Tidd,421.  9th  ed     iJrchb.  2S0,  9.31 ,  Chiltt/'s  3d  ed.  1836. 

habeas 
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habeas  corpus,  the  plaintiff  must  declare,  if  at  all,  before  1835. 
the  end  of  the  second  term  after  putting  in  bail ;  if  he 

NORRISH 

omit  doing  so,  the  defendant  is  not  bound  to  accept  a  against 
declaration  afterwards,  but  he  cannot  non-pros  («).  Now, 
in  Pierce  v.  Street  {b),  where  the  cause  had  not  been 
removed,  and  the  defendant  had  not  declared  within  a 
year  after  the  return  of  the  writ,  it  was  held,  in  an  action 
for  malicious  arrest,  that  the  omission  to  declare  was 
sufficient  proof  of  the  suit  having  determined,  though 
there  had  been  no  judgment  of  non-pros,  or  rule  of 
Court  determining  the  suit.  That  case  is  in  point,  only 
substituting  the  period  of  two  terms  for  that  of  a  year, 
because  in  this  instance  there  has  been  a  removal  by 
habeas  corpus.  At  the  end  of  the  two  terms,  or  year, 
as  the  case  may  be,  the  suit  is  at  an  end  or  not,  at  the 
option  of  the  defendant,  and  he  declares  that  option  by 
commencing  his  suit  for  a  malicious  arrest.  If  it  were 
held  that  he  could  not  so  proceed,  a  defendant  would 
be  without  remedy  where  he  has  removed  the  cause,  and 
no  declaration  is  delivered ;  for  he  cannot  non-pros  the 
plaintiff.  The  rule,  that  before  an  action  of  this  kind  is 
commenced  the  original  suit  must  be  determined,  is  in- 
tended to  prevent  the  inconvenience  which  would  ensue 
if  both  actions  could  go  on  at  the  same  time*  That 
cannot  be  in  a  case  like  the  present;  the  now  plaintiff 
could  not,  after  bringing  this  action,  accept  a  declaration 
in  the  other.  The  dictum  of  Lord  Tenterden  in  Wil- 
kinson V.  Homoel  {c)  must  be  taken  with  reference  to  the 
state  of  facts  in  that  cause.  Lord  Tenterde?i  said  that, 
to  ground  an  action  for  a  malicious  arrest,  the  ter- 
mination of  the  first  suit  "  must  be  such  as  to  furnish 

(a)  1  Tidd.  413.  9th  ed.    2  Archb.  846^  Chittys  3d  ed.  1836. 
(6)  3  5,^  Jd.  397,  (c)  M.  ^  M,  496. 

prima 


736 


CASES  IN  TRINITY  TERM 


prima  facie  evidence  that  the  action  was  without  found- 
ation." There  the  parties  had  agreed  to  a  stet  pro- 
cessus in  the  original  action,  on  account  of  the  plaintiff's 
bankruptcy :  it  did  not,  therefore,  appear  that,  when  the 
action  was  commenced,  there  might  not  have  been  a 
probability  of  the  plaintiff's  succeeding;  and  it  would 
have  been  a  fraud  upon  him,  if  the  defendant  had  ac- 
cepted a  proposal  for  a  stet  processus,  and  then  been 
allowed  to  bring  an  action  for  a  malicious  arrest. 

Follett  and  Bere  contra.  First,  there  was  no  evidence 
that  the  former  suit  was  determined.  Secondly,  as- 
suming that  there  was,  the  termination  of  the  suit,  as 
proved,  did  not  afford  prima  facie  evidence  that  that 
suit  was  unfounded;  and,  according  to  the  dictum  of 
Lord  Tenter  den  in  Wilkinson  v.  Ho'wel{a\  and  the  judg- 
ment of  Mansfield  C.  J.  in  Sinclair  v.  Eldred  (b),  the 
mere  termination  of  the  suit,  unless  it  afford  such  evi- 
dence, is  not  sufficient.  As  to  the  first  point ;  although 
the  plaintiff  did  not  declare  within  two  terms,  the  cause 
was  not  therefore  out  of  court.  The  defendant  was 
not  bound  to  accept  a  declaration,  but  he  might  have 
done  so.  The  cause  would  have  been  out  of  court  at 
the  expiration  of  a  year,  and  not  before,  both  by  the 
rule  of  Court,  Hil.  2  W.  4.  I.  35.  (c),  and  by  the  pre- 
vious practice.  In  the  former  practice,  there  was  no 
real  ground  of  distinction  in  this  respect  between  causes 
removed  by  habeas  corpus  and  others.  When  Hutton 
V.  Stroubridge  {d)  was  decided,  where  the  Court  held 
that,  in  a  cause  so  removed,  the  defendant  need  not 

(a)  M.  ^  M.  496.  (b)  4  Taunt.  10. 

(c)  3  j5.  4(*  Ad.  379.    See  it  in  the  judgment,  p.  739.  post, 
(rf)  1  Stra.  631. 

accept 


1835. 
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KiCHARDS. 
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accept  a  declaration  after  the  lapse  of  a  second  term  from 
the  putting  in  of  bail,  it  was  thought  to  be  the  general  law 
of  the  courts  that  a  declaration  need  not  be  accepted 
when  two  terms  had  elapsed  from  the  return  of  the  writ. 
There  was  no  authorit}^  after  that  time,  introducing  any 
distinction  between  causes  so  removed  and  others ;  and, 
with  respect  to  causes  in  general,  it  was  settled  in  the 
Court  of  King's  Bench,  subsequently  to  the  decision  in 
Hutto7i  V.  Strouhridge  (a),  that  the  plaintiff  might  declare 
at  any  time  within  a  year,  if  judgment  of  non-pros  had 
not  been  signed  (5).  The  practice  is  more  completely 
established  by  the  late  rule  of  Court.  Secondly,  this 
evidence,  even  if  it  shewed  the  action  to  have  been  de- 
termined, would  not  amount  to  even  a  prima  facie  proof 
of  want  of  foundation  for  it.  Where  the  defendant 
removes  the  action  by  habeas  corpus,  the  plaintiff  is  not 
bound  to  follow  it,  and  there  cannot  be  a  non-pros; 
Clack  v.  Dixon  (c).  His  not  following  up  the  suit  in 
such  a  case  does  not  shew  a  want  of  foundation  for  it. 
But,  according  to  Wilkinson  v.  Howel  {d\  to  support  an 
action  for  a  malicious  arrest,  it  must  appear  from  the 
mode  in  which  the  first  suit  terminated  that  it  had  no 
foundation.  [Patteson  J.  You  cannot  contend  that  that 
may  not  be  shewn  by  other  evidence :  there  could  else 
be  no  action  for  a  malicious  arrest,  where  the  cause  had 
been  removed.  A  stet  processus,  by  which  the  suit  was 
ended  in  Wilkinson  v.  Ho'isoel  (d),  would  not  only  be  no 
evidence  that  the  suit  was  without  foundation,  but  would 
be  prima  facie  evidence  the  other  way,  the  suit  being 
thus  concluded  by  consent  of  the  parties.] 
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Richards. 


Cur,  adv,  mil. 


(a)  1  Stra.  631. 
(c)  3M.  ^  S.  93. 


(6)  Worlei/  v.  Lee,  2  T.  R.  112. 
(d)  M.  ^  M.  495. 


Lord 
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1835.         Lord  Denman  C.J.  now  delivered  the  judgment  of 
the  Court. 

NORRISH 

against  The  question  is,  whether  there  ought  to  have  been  a 

Richards.  ,    .  .  . 

nonsuit  m  this  action  for  a  mahcious  arrest,  for  want  of 
proving  that  the  former  suit  was  determined.  It  had 
been  commenced  August  1st,  1831,  in  the  borough  court 
of  Tiverton,  and  removed  into  this  Court  by  habeas 
corpus  in  the  February  following.  Search  was  made 
for  a  declaration  till  the  end  of  Trinity  term,  which  did 
not  extend  to  twelve  months  beyond  the  commencement 
of  the  original  suit.  The  termination  alleged  was  the 
plaintiff's  default  in  declaring.  No  search  for  a  de- 
claration was  made  after  Trinity  term ;  therefore,  con- 
sistently with  all  the  proof,  the  then  plaintiff  may  have 
declared  within  the  year  from  the  return  of  the  habeas 
corpus,  and  even  from  the  commencement  in  the  court 
below.  Doubts  may  be  raised  whether  an  action  for  a 
malicious  arrest  will  lie,  where  the  defendant  has  re- 
moved the  cause  by  habeas  corpus.  The  point,  however, 
is,  whether  the  cause  was  out  of  court  for  want  of  a 
declaration  before  the  end  of  Trinity  term. 

Previous  to  the  case  of  Worley  v.  Lee  («),  the  practice 
both  of  K.  B.  and  C.  B.  as  to  declaring  was  this.  The 
plaintiff  was  bound  to  declare  before  the  end  of  the 
second  term  after  the  return  of  the  writ ;  if  he  did  not, 
the  defendant  (having  ruled  him  to  declare  in  C.  B.,  but 
without  such  rule  in  K.  B.)  might  sign  judgment  of 
non-pros.  But  if  the  defendant  did  not  do  so,  still  the 
plaintiff,  after  the  vacation  of  the  second  term  at  any 
rate,  could  not  declare;  the  defendant  was  not  bound  to 
accept  a  declaration,  nor  could  he  rule  the  plaintiff  to 


(a)  2  T,  B.  112. 


declare, 
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declare,  nor  sign  judgment  of  non-pros,  because  the  1835. 
cause  was  out  of  court ;  Tidd^  422.  "I 

I4011RISH 

By  the  case  of  Worley  v.  Lee  («),  and  subsequent  cases,  against 

Richards. 

the  practice  of  this  Court  in  actions  by  bill  was  altered, 
and  if  the  defendant  did  not  sign  judgment  of  non-pros, 
the  plaintiff  was  held  at  liberty  to  declare  at  any  time 
within  a  year,  and  the  cause  was  not  considered  out  of 
court  till  the  end  of  the  year  from  the  return  of  process; 
Cooper  V.  Nias  {b). 

The  old  practice,  however,  remained  in  C.  B.,  Wynne 
V.  Clarke  (c),  and  in  this  Court,  as  it  should  seem,  in  ac- 
tions by  original  and  in  actions  removed  hither  by  writ 
of  habeas  corpus.  Not  that  there  ever  was  any  thing  pe- 
culiar in  the  practice  of  this  Court  in  actions  removed 
by  habeas  corpus,  but  it  was  always  necessary  that  the 
plaintiff  should  declare  in  these,  as  in  all  other  cases 
prior  to  Worley  v.  Lee  {a),  before  the  end  of  the  second 
term ;  with  this  difference,  that  the  defendant  could  not 
ever  sign  judgment  of  non-pros  in  cases  of  removal  by 
habeas  corpus,  because  the  plaintiff  was  not  nor  is 
bound  to  follow  the  defendant  into  this  Court.  None 
of  the  cases  which  shew  what  the  practice  as  to  declaring 
after  a  habeas  corpus  was,  are  later  in  date  than  the 
alteration  which  commenced  by  Worley  y.  Lee;  but,  if 
there  were  any  later  cases,  they  would  not  be  material, 
for  they  would  only  shew  that  the  practice  continued 
after  Worley  v.  Lee  in  regard  to  all  cases  except  actions 
by  bill.  By  the  rule  I.  35  of  Hilary  term,  2  W,  4.  (tZ),  it 
is  provided  that  a  plaintiff  shall  be  deemed  out  of 
court  unless  he  declare  within  one  year  after  the  pro- 
cess is  returnable.    There  is  no  exception  in  this  rule, 

(a)  2T.  R.\  12.  (b)  SB.  ^  Aid.  272. 

(c)  5  Taunt.  649.  (d)  3  ^.  ^  Ad.  379. 

and 
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and  we  think  that  it  applies  to  all  cases;  so  that  now  in 
all  the  courts,  whether  the  action  be  commenced  by  ser- 
viceable or  bailable  process,  or  removed  thither  by 
habeas  corpus,  the  plaintiff  may  declare  at  any  time 
before  the  end  of  a  year  from  the  return  of  the  writ, 
unless  the  defendant  sign  judgment  of  non-pros  for  want 
of  the  plaintiff  declaring  before  the  end  of  the  second 
term.  But  in  the  case  of  a  habeas  corpus  the  defendant 
cannot  sign  any  such  judgment  for  the  reasons  above 
given.  It  follows  that  in  such  case  the  cause  cannot 
be  out  of  court  till  the  end  of  the  year,  and  that,  in 
this  case,  as  no  search  was  made  for  a  declaration  after 
the  second  term,  there  was  no  proof  that  the  action  was 
determined. 

The  rule  of  Hilary  term  commenced  on  the  first  day 
of  the  following  Easter  term,  and,  as  this  cause  was  re- 
moved in  February  1832,  it  is  plainly  within  that  rule. 

Under  these  circumstances  we  are  of  opinion  that' the 
rule  for  a  nonsuit  must  be  made  absolute. 

Rule  absolute. 
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Vivian  a<iainst  Jen  kin  and  Oates.  Wednesday, 

^  June  nth. 

TRESPASS.    The  first  count  of  the  declaration  (of  The  first  count 
of  a  declaration 

10th  December  1833)  charged  that  the  defend-  in  trespass  was 

for  breaking 

ants  heretofore,  to  wit,  23d  July  1833,  and  at  divers  plaimifF's  dose, 

.  11  11  damaging 

other  days  and  times  between  that  day  and  the  com-  certain  chat- 
mencement  &c.,  broke  and  entered  a  close  of  the  plain-  dtys,°lc.'^^'^^ 
tiff,  situate,  &c.,  and  broke  to  pieces,  damaged,  &c.  ^^s^ f^,^r^^'^- 
divers,   to  wit,  ten  windlasses,  and  other  articles  of  «iaging  certain 

'  '      ,  chattels,  and 

machinery  enumerated,  &c.    Second  count,  that  the  de-  destroying 

others,  on  one 

fendants  on  said  23d  July^  damaged  and  destroyed  cer-  day. 

•    11  o  1       •     1       The  first  plea, 

tarn  goods,  &c.,  to  wit,  ten  windlasses,  &c.,  and  seized,  to  both  counts, 
took,  and  carried  away  certain  other  goods,  &c.,  to  wit,  pfaint^ffj^atid^ 

made  title  in 

defendant  under  a  demise  from  the  owner  of  the  fee,  as  to  the  close  mentioned  in  the  first 
count,  and  justified  his  entry,  and  the  trespass  to  the  chattels  as  encumbering  the  close, 
not  averring  identity  of  the  chattels  in  the  two  counts.  The  second  plea,  to  the  second 
count,  alleged  possession  by  defendant  of  a  close,  and  justified  the  trespass  to  the  chattels 
as  encumbering  it. 

The  replication  to  the  first  plea,  so  far  as  it  related  to  the  first  count,  traversed  the  de- 
mise ;  and,  so  far  as  the  plea  related  to  certain  of  the  chattels  mentioned  in  the  second 
count,  replied  de  injuria,;  and,  so  far  as  it  related  to  other  of  thf-m,  replied  excess.  The 
replication  to  the  second  plea,  so  far  as  it  related  to  certain  of  the  chattels  mentioned  in 
the  second  count,  replied  de  injurii;  and,  so  far  as  it  related  to  certain  other  of  them, 
replied  excess.  There  were  separate  formal  conclusions  to  all  the  distinct  parts  of  the 
replication. 

1.  Held,  on  demurrer  to  the  replication  to  each  plea  for  putting  several  matters  in  issue, 
that  the  plaintiff  might  tr«at  the  first  plea,  with  respect  to  the  chattels,  as  pleaded  separately 
to  each  count. 

2.  That  the  plaintiff  was  entitled  to  divide  each  plea,  and  to  reply  severally  as  to  the 
different  parts  of  each,  and  as  to  different  chattels  covered  by  each. 

B.  But  that  de  injuria  could  not  be  replied,  as  to  any  chattels,  to  the  first  plea,  which 
alleged  title  in  the  close. 

4.  That  de  injuria  might  be  replied,  as  to  the  chattels,  to  the  second  plea,  which  alleged 
only  possession  of  a  close. 

5.  The  replication  was  dated  before  the  first  day  of  Easter  term  1834,  when  the  rules 
Hil.  4  W.  4.  came  into  effect ;  the  replication  to  the  first  plea,  and  that  to  the  second 
plea,  each  commenced  in  form  as  a  replication  to  the  whole  plea;  in  each,  the  part  reply- 
ing excess  contained  no  prayer  of  judgment,  but  only  a  verification  followed  by  an  : 
Held  bad  on  special  demurrer. 

6.  Semble,  that  it  would  not  have  been  bad,  if  the  replication  had  been  subsequent  to 
the  taking  effect  of  the  rules  Hil.  4  W.  4. 

7.  But  held,  that  the  above  faults  did  not  make  the  replication  bad  as  to  the  whole; 
and  judgment  was  given  for  the  plaintiff  as  to  such  parts  of  the  replication  as  were  good, 
and  for  the  defendant  as  to  the  rest. 

Vol.  hi.  3  C  ten 


Jknkin. 
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1835.  ten  other  windlasses,  &c.,  and  converted  and  disposed 
of  them  to  the  defendants'  use.    Third  count,  that  the 

Vivian 

against  defendants  on  1st  July,  and  on  divers  other  days  and 
times  between  Sec,  broke  and  entered  four  other  closes 
of  the  plaintiflfj  and  other  wrongs  &c. 

The  defendants  pleaded  five  pleas  (of  3d  February 
ISSd-).  The  first,  second,  and  fifth,  led  to  issues  of 
fact. 

Third  plea.  As  to  breaking  and  entering  the  close 
in  the  first  count  mentioned,  and  as  to  breaking  and 
entering  the  four  closes  in  the  last  count  mentioried, 
and  as  to  breaking  to  pieces,  &c.  the  windlasses,  &c.,  in 
the  first  count  mentioned,  and  as  to  damaging  and  de- 
stroying the  goods,  &c.,  in  the  second  count  mentioned, 
and  seizing,  &c.,  and  converting,  &C.5  as  in  that  count 
mentioned,  actionem  non  ;  because  they  say,  that  the 
close  in  the  first  count  mentioned  in  which  &c.,  and  the 
four  closes  in  the  last  count  mentioned,  in  which  &c., 
are  and  at  the  several  times  when  &c.  were  the  same 
close,  &c.;  and  that  before  any  of  the  said  times  when 
&c.  the  late  King  George  IV.  (being  then  Prince  of 
Wales  and  Duke  of  Com^wall,)  was  seized  in  his  demesne 
as  of  fee  in  right  of  his  said  dukedom,  of  and  in  the  said 
close  in  which  &c.,  and  before  any  of  the  said  times 
when  &c.,  to  wit,  on  &c.,  by  his  certain  indenture,  sealed 
with  his  seal  of  the  said  Duchy  of  Cornwall,  between  the 
said  late  king  and  one  Edward  Smith,  and  in  duer  man- 
ner enrolled  &c.,  and  now  shewn  &c.,  the  date  whereof 
&c.,  demised,  granted,  and  to  farm  let  unto  the  said 
Edward  Smith,  his  executors,  administrators,  and  assigns, 
the  said  close  in  which  &c.,  habendum  to  Edward  Smith, 
his  executors,  &c.,  from  15th  August  1810,  .for  a  term 
whereof  divers,  to  wit,  seventy  years  are  unexpired :  by 

virtue 
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virtue  &c.  (entry  by  Smith) ;  and  the  said  E,  S,  being  1835. 
so  &c.  afterwards  and  before  any  of  the  said  times  when 

Vivian 

&C.5  to  wit  &C.5  died,  having  first  published  his  last  will  against 

Jenkin. 

and  testament  in  writing,  whereby  he  bequeathed  to  his 
daughter  Mari/  (then  and  still  wife  of  Henri/  Crease)  the 
said  term,  and  appointed  her  executrix,  and  died  with- 
out revoking :  and  afterwards  and  before  any  of  the  said 
times  when  &c.,  to  wit,  &c.,  the  said  Maiy  (proof  of  the 
will  and  execution  taken  upon  herself  by  Mary,  her  as- 
sent to  the  bequest  and  election  to  take  the  term ;  and 
entry  by  her  and  her  husband  H.  C) :  and  the  said  Henry 
and  Mary  being  so  possessed,  the  plaintiff  claiming  title 
to  the  said  close  in  which  &c.,  under  colour  of  a  charter 
of  demise  pretended  to  be  made  by  the  late  king  for  his 
natural  life  before  the  demise  to  Edward  Smith,  whereas 
nothing  of  and  in  the  said  close  &c.  passed  by  virtue  of 
that  charter,  afterwards,  and  before  any  of  the  said  times 
when  &c.,  and  during  the  continuance  of  the  term,  &c. 
(entry  by  plaintiff^  and  possession);  and  thereupon  the  de- 
fendants, as  servants  of  the  said  Henry  and  Mary  (justi- 
fication of  the  entry  into  the  close  as  being  the  close  of 
Henry  and  Mary  Crease,  as  their  servants  and  by  their 
command ;  and  of  the  trespass  as  to  the  windlasses,  &c., 
in  order  to  remove  them  from  the  close,  which  they  were 
incumbering) :  verification. 

Replication  (of  11th  March  1834.)  And  the  said  plain- 
tiff, as  to  the  said  plea  of  the  said  defendants  by  them 
thirdly  above  pleaded,  says  (prsecludi  non);  because, 
protesting  (that  the  late  king  was  not  seized),  yet  for 
replication  to  such  much  of  that  plea  as  relates  to  the 
said  trespasses  in  the  first  and  third  counts  of  the  said 
declaration  mentioned,  the  said  plaintiff  says  that  his 
said  late  Majesty  (traversing  the  demise);  and  this 
3  C  2  the 
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the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  &c. :  and  the  said  plaintiff  for  replication  to 
so  much  of  that  plea  as  relates  to  the  trespasses  to  a 
certain  part  of  the  said  goods  and  chattels  in  the 
said  second  count  of  the  said  declaration  and  in  that 
plea  mentioned,  to  wit,  one  windlass,  &c.,  says  that  the 
said  defendants  at  the  said  times  when  &c.  (de  injuria); 
and  this  the  said  plaintiff  prays  may  be  inquired  of  by 
the  country,  &c. :  and  the  said  plaintiff  for  replication 
to  so  much  of  that  plea  as  relates  to  the  trespasses  to  a 
certain  other  part  of  the  said  goods  and  chattels  in  the 
said  second  count  and  in  that  plea  mentioned,  to  vv'it, 
forty  pieces  of  timber,  &c.,  says  that  the  said  defendants 
at  the  said  times  when  &c.  (excess  of  force) ;  "  and  this 
the  said  plaintiff  is  ready  to  verify,  &c."  (no  prayer  of 
judgment  in  the  replication  to  the  third  plea). 

Demurrer  (of  14th  April  1834),  assigning  for  causes, 
that  the  replication  tenders  no  single  or  material  issue 
on  any  of  the  matters  in  the  third  plea;  that  it  is 
double,  and  offers  issue  op  several  distinct  and  issuable 
propositions,  namely,  the  demise  by  his  late  Majesty, 
and  the  traverse  de  injuria  (which  puts  in  issue  the 
seisin  of  his  late  Majesty,  the  demise  to  E.  Smith,  his 
will,  his  death,  that  Mary  Crease  was  his  executrix, 
that  she  proved,  that  she  elected  to  take  the  bequest 
as  devisee,  that  Henry  and  Mary  Crease  became  pos- 
sessed, and  that  the  defendants  did  the  acts  as  their 
servants) :  and  that  the  replication  to  so  much  of  the 
plea  as  relates  to  the  forty  pieces  of  timber,  &c.,  alleges 
excess,  and  also  does  not  conclude  with  a  proper  prayer 
of  judgment.  Joinder. 

Fourth  plea.    As  to  breaking  to  pieces,  &c.  (all  the 
trespasses  in  the  second,  count),  the  said  defendants  (ac- 
tionem 
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tionem  rion) ;  because  they  say  that  before  and  at  the 
said  time  when  &c.  the  said  defendant  Jenhin  was  law- 
fully possessed  of  a  certain  close,  &c.,  and  because  the 
said  goods  (justification  by  Jenkin  in  his  own  right,  and 
by  Oates  as  his  servant,  for  removing  the  goods  as  in- 
cumbering' the  close) :  verification. 

Replication.  And  the  said  plaintiff  as  to  the  said  plea 
of  the  said  defendants  fourthly  above  pleaded,  says 
(pragcludi  non);  because  he  says  that,  as  to  a  certain 
part  of  the  said  goods  &c.,  to  wit,  one  windlass,  &c. 
(de  injuria),  and  this  the  said  plaintiff  prays  may  be 
inquired  of  by  the  country,  &c. :  and  the  said  plaintiff, 
for  replication  to  so  much  of  that  plea  as  relates  to  a 
certain  other  part  of  the  said  goods,  &c.,  to  wit,  forty 
pieces  of  timber,  &c.  (excess),  "  and  this  the  said 
plaintiff  is  ready  to  verify,  &c."  (no  prayer  of  judg- 
ment in  the  replication  to  the  fourth  plea). 

Demurrer,  assigning  for  causes,  that  the  replication 
is  double,  and  offers  to  put  in  issue  several  distinct  and 
issuable  propositions ;  namely,  as  to  part  of  the  goods, 
the  issue  de  injuria,  as  to  the  other  part,  the  fact  of 
excess;  and  that  the  replication  puts  in  issue  the  fact 
that  Oates  acted  as  the  servant  of  Jenhin  and  that,  as 
to  the  last-mentioned  goods,  the  replication  does  not 
conclude  with  a  proper  prayer  of  judgment;  and  that 
the  replication  does  not  tender  or  take  any  material 
issue  in  respect  of  the  matters  alleged  in  the  fourth 
plea.  Joinder. 

The  case  was  argued  in  Hilary  term  last  («). 


1835. 

Vivian 
against 
Jenkin^ 


(a)  Friday,  January  23d.  Before  Lord  Benman  C.  J.,  Littledale  SLwdi- 
Williams  Js. 


3  G  3 
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against 
Jenkin. 


Butt  for  the  defendants.  The  objections  to  the  re- 
plications to  the  third  and  fourth  pleas  rest  on  the  same 
principles. 

First.  The  plaintiff  has  no  right  to  offer  distinct  re- 
plications to  different  parts  of  the  plea.  No  instance  of 
such  a  method  of  pleading  can  be  found.  If  the  repli- 
cation to  the  third  plea  be  considered  as  one  replication, 
then  it  is  bad  as  putting  in  issue  the  several  matters 
specified  in  the  demurrer. 

The  replication  de  injuria  is  bad  by  itself,  according  to 
the  second  resolution  in  Crogate's  Case  (a),  since  an  in- 
terest in  the  land  is  claimed  by  the  plea ;  Hooker  v.  Ni/e {b), 
where  the  plea  de  injuria  was  held,  in  such  a  case,  to  be 
bad  on  general  demurrer ;  White  v.  Stubhs  (c) ;  Cockerill 
V.  Armstrong  {d).  It  is  true  that,  where  an  interest  is  not 
claimed  by  the  plea,  the  replication  de  injuria  is  not  bad 
for  multifariousness;  Selbi/  v.  Bardons  {e).  In  that  case 
the  authorities  were  very  fully  reviewed,  and  the  case 
was  held  not  to  come  within  the  second  resolution  in 
Crogate's  Case  [a),  on  the  ground  that  no  interest  was 
claimed  by  the  plea.  But  that  resolution  was  recognised 
as  good  law :  the  case,  therefore,  is  no  authority  for  the 
plaintiff  here. 

But,  besides  the  replication  de  injuria,  there  is  also  a 
replication  of  excess  to  the  sam«  third  plea.  This  new 
assignment  cannot  be  added  to  the  previous  replication ; 
Cheasleyv.  Barnes  (^),  Franks  v.  Morris  (h).    The  plain- 


(a)  8  Rep.  67  a. 

(6)  1  C.  M.  4r  R.  258.    S.  C.  4  Tyrwh,  777. 
(c)  2  Saund.  294.  (rf)  WiUes,  99. 

(e)  3  S.  4  Ad.  2.  AflSlrmed  on  error  in  the  Exchequer  Chamber, 
Bardons  v.  Selbi/,  1  C.  4;  M.  500.    3  Tt/rwh.  430. 

(g)  10J5Ja5^7S.  (A)  10^as;,81.  ndt.  (a). 

tiff, 
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tiff,  if  he  succeeded  on  either  of  the  previous  issues  raised  1835. 
by  the  replication,  would  be  entitled  to  judgment  on  the  ' 

whole  plea;  the  replication,  therefore,  which  precedes  against 
.  111-1  Jenkin. 

the  new  assignment,  goes  to  the  whole  action  ;  and,  con- 
sequently, the  new  assignment  is  bad,  upon  the  authority 
of  the  two  cases  last  mentioned.  The  excess,  again,  is 
pleaded  to  so  much  of  the  plea  as  relates  to  the  second 
count  only,  which  is  for  trespass  to  personal  chattels ;  it 
is  clear,  therefore,  that  the  new  assignment  cannot  be 
joined  with  the  replication  de  injuria  which  is  also  re- 
plied to  the  plea  to  the  same  second  count;  1  Wins, 
Saund.  299  a  {a).  The  form  in  which  the  excess  is 
replied  is  immaterial  here :  a  replication  of  excess  is  - 
always  in  the  nature  of  a  new  assignment.  The  repli- 
cation is  therefore  bad,  treating  it  as  a  single  replication. 

But  it  is  not  in  form  so  pleaded,  which  would  be  less 
objectionable :  it  replies  separately  to  separate  parts  of 
the  plea.  Now  the  plea  is  not  divisible.  Had  any  part 
of  it  been  bad,  then,  on  demurrer,  the  whole  would  have 
been  bad.  Or,  if  the  plaintiff  succeeded  on  any  issue  of 
fact,  the  whole  plea  would  be  ansvvered ;  for  how  could 
different  judgments  be  entered  up  on  the  different  issues 
which  this  replication  offers,  supposing  the  plaintiflP  to 
to  succeed  on  some,  and  the  defendants  on  others? 
The  only  instance  of  a  divisible  plea  is  that  of  set-ofF, 
which  is  always  considered  an  excepted  case ;  Do'wsla7id  ^  * 
V.  Thompson  {h) ;  Notes  (2)  and  {d)  to  The  Earl  of  Man- 
chester- V.  Vale  [c). 

Secondly.  The  introduction  of  the  new  matter,  the 
excess,  should  have  concluded  with  a  prayer  of  judg- 

(a)  Note  (6)  to  Greene  v.  Jones.  {b)  2  W.  Bl.  910. 

(f )  1  Wms.  Saund.  27.,  5th  ed. 

3  C  4  ment. 
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J  835.      ment.    The  demurrer  is  of  a  day  preceding  the  first  day 
of  Easter  term,  1834,  on  which  the  rules  of  Hil,  4  ff.  4. 

Vivian 

against      Came  into  operation  (a).    But,  moreover,  as  this  part  is 

JeKKIN,  r  ■i^ 

professedly  a  reply  to  part  only  of  the  second  plea,  the 
case  does  not  fall  within  section  9.  of  the  General  Rules 
and  Regulations^  R.  HiL  4  W.  4.  [h).  This  fault,  though 
aided  by  st.  27  Elh,  c.  5.  s.  1.,  and  4  Ann.  c.  16.  s.  1., 
on  general  demurrer,  is  fatal  if  specially  pointed  out.  It 
is  said  by  Mr.  Chitty  (c),  and  by  Serjeant  Stephen  {d\ 
that  a  simple  prayer  of  judgment,  without  pointing  out 
what  judgment,  is  sufficient:  but  here  there  is  no  prayer 
of  judgment  at  all.  In  Bonner  v.  Hall  (e)  it  seems  to 
have  been  allowed  that  a  replication,  praying  for  a 
judgment  which  the  Court  could  not  give,  was  a  discon- 
tinuance. Want  of  prayer  of  debt  and  damage,  at  the 
end  of  a  replication,  was  held  bad  on  error  in  Pendred  v. 
Chambers  {g) :  though  an  informal  prayer  of  judgment  was 
held  not  to  be  ground  of  special  demurrer,  in  Barnes  v. 
Gladmati  (h) ;  and  in  Pitt  v.  Knight  (i)  a  replication  in 
debt,  praying  for  the  debt,  but  not  the  damages,  was  held 
to  be  aided  by  st.  27  Eliz.  c.  5.  s.  ].,  upon  error.  Seve- 
ral cases  on  the  subject  are  collected  in  Com.  Dig. 
Pleader,  (F  5.);  but  there  is  no  authority  for  supporting 
a  want  of  any  prayer  of  judgment,  if  specially  de-- 
murred  to. 

(«)  5  B.  ^  Ad.  i.  The  rule,  General  Rules  and  Regulations,  s.  9. 
p.  v.,  dispensing  with  prayer  of  judgment  in  a  plea,  or  subsequent  plead- 
ing, going  to  the  whole  action,  is  not  expressly  comprised  in  the  rules 
which,  by  the  proviso,  p.  x.,  are  not  applicable  to  cases  where  the  de- 
claration is  dated  before  the  first  day  of  Easter  term,  1834. 

(i)  5B.  ^  Ad.  V.  (c)  1  Chit.  PI.  460.  (6th  ed.). 

(dj  Steph.  Fl.  404.  (3d  ed.).  (e)  1  Ld.  Raym.  338. 

(g)  Cro.  Eliz.  236,  Mich.  33  &  34  Eliz. 

(7i)  2  Lev.  19.  (i)  1  Saund.  98. 

Dampier 
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Dampier  contra.  First,  as  to  the  want  of  prayer  of  1835. 
judgment.  It  is  at  least  questionable^  on  the  principle  ' 
of  Freeman  v.  Moyes  (a),  whether  the  rules  will  not  agninst 

tJjEN  KIN* 

take  effect  in  the  case  of  pleadings  pleaded  before  the 
first  day  of  Easier  term,  1834,  but  decided  upon  after- 
wards.   In  Short  v.  Coffin  {b)  the  Court  amended  a 
judgment  against  an  executor  de  bonis  propriis,  by 
making  it  de  bonis  testatoris,  si,  S^  c.,  et  de  bonis  propriis 
si  71071,  8^c.,  in  conformity  with  the  rest  of  the  record, 
after  error  brought.    But  it  is  enough  that  the  declar- 
ation demands  damages,  and  that  the  replication  denies 
the  plea  which  denies  the  action.   Supposing  there  were 
no  plea,  the  plaintiff  would  have  judgment  though  there 
would  be  no  formal  prayer  in  the  declaration.  So, 
again,  where  the  plea  tenders  an  issue  of  fact,  and  the 
plaintiff  simply  adds  a  similiter,  he  will  have  judgment 
if  he  succeed  on  the  issue,  though  there  will  then  be  no 
prayer  of  judgment  on  the  record.  The  omission,  there- 
fore, is  merely  in  a  matter  of  unnecessary  form.  And 
a  special  demurrer  does  not  affect  it,  unless  it  was  bad 
without  being  specially  assigned,  before  the  statutes 
27  Eliz.  c.  5.  s,  1.,  and  4  Ann.  c,  16.  5.  1.    Now  it  was 
held  in  4  Ed.  6.,  in  Dive  v.  Maningham  (c),  that,  where 
a  plea  disclosed  facts  making  void  a  bond  on  which  an 
action  was  brought,  but  concluded  with  an  improper 
prayer  of  judgment,  the  Court  still  would,  on  general 
demurrer  to  the  plea,  give  the  judgment  for  the  defend- 
ant.   It  is  true  that  in  Pitt  v.  Knight  [d)  it  was  said 
that  the  omission  to  pray  damages,  in  a  replication  in 

(a)  I  A.  ^E.  338.  (6)  5  Burr.  2730. 

(c)  Flowd.  66.    But  qucere,  whether  the  bond  did  not  appear  on  the 
record  to  be  void,  independently  of  the  facts  disclosed  by  the  plea  ? 
(^d)  1  Saund.  98. 

debt, 
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1835.      debt,  was  aided  by  st.  27  Eliz.  c.  5.  5.1.:  but  after- 
wards,  in  Barnes  v.  Gladman  (a),  the  omission  to  prav 

Vivian  ^  ^      ^  ^ 

against       for  the  debt,  in  a  replication  in  debt,  was  held  not  to  be 

Jenkin. 

specially  demurrable,  as  being  "  but  unnecessary  form." 
Necessary  forms  are  those  which  once  were  matter  of 
substance,  as  giving  the  Court  jurisdiction :  such  are, 
against  the  peace,"  "in  the  custody  of  the  marshal," 
&c. :  or,  again,  as  tendering  a  trial,  or  giving  the  op- 
posite party  his  due  advantage.  But  a  prayer  of  judg- 
ment is  not  necessary:  for  the  Court  will  give  the  proper 
judgment,  though  not  prayed  for,  or  though  an  improper 
one  be  prayed  for ;  Rex  v.  Taylor  (&),  Gardner  v.  Jes- 
sop  (c).  If,  indeed,  the  conclusion  be  matter  of  necessary 
form,  as  where  an  answer  to  a  plea  in  abatement  im- 
properly demands  judgment  of  debt  and  damages,  then 
the  objection  is  good ;  and  this  explains  Bowen  v. 
Shapcott  (d),  and  Bonner  v.  Hall  (e),  and  all  cases  in 
which  the  fault  in  the  prayer  of  judgment  would  have 
prejudiced  the  opposite  party.  Even  if  the  prayer  were 
necessary,  it  is  contained  in  the  &c.,  as  the  similiter  was 
held  to  be  in  Sayer  v.  Pococic  (g),  Pendred  v.  Cham- 
bers (/^),  which  was  cited  on  the  other  side,  was  error  on 
a  judgment  in  a  piepowder  court;  and  there  was  no 
verification  in  the  replication,  as  well  as  no  demand  of 
debt  and  damages:  now  the  want  of  a  verification  was 
error  at  common  law,  for  the  opposite  party  is  not  told 
what  he  is  to  do:  and,  besides,  the  Court  above  cannot 

(a)  2  Lev.  19.  (h)  3  B.  ^  C.  512. 

(c)  2  Wils.  45.  {d)  1  East,  542. 

(e)  1  Ld.  Raym.  338. 

(g)  1  Cowp.  408.  See  notes  (6)  and  (a)  to  Bennet  v.  Holbech,  2  Wms. 
Sound.  319  a.  Swain  v.  Lewis,  S  Bowl.  P.  C  700.  StocMale  v.  Chajy- 
man,  Hil.  T.  1 836.  post, 

(Ji)  Cro.  EHz.  25G. 

M.  .  '  tafce 
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take  on  themselves  to  supply  the  proper  judgment  for  a  1835. 
piepowder  court.  ~ 

VIVIAN 

Secondly.  As  to  the  alleged  duplicity  of  the  replication.  against 

Jenkin. 

The  pleadings  may  be  considered  as  if  the  declaration 
had  contained  two  counts  only,  one  for  a  trespass  to 
realty,  the  other  for  a  trespass  to  personalty. 

It  does  not  follow,  from  a  plea  containing  a  fact  upon 
which  an  issue  may  be  taken  affecting  the  whole,  that 
the  plaintiff  is  obliged  to  take  such  an  issue.  He  is 
precluded  only  from  taking  two  issues,  of  which  either 
would  meet  the  whole  plea.  The  replication  here  is 
like  a  replication  to  pleas  pleaded,  at  common  laWj 
severally  to  several  parts  of  a  count.  There  the  repli- 
cation must  have  answered  each  plea,  or  there  would  be 
a  discontinuance ;  Com.  Dig.  Pleader,  {F  4.).  In  Fish  v. 
BroJcet  {a)  a  defendant  in  formedon  pleaded  one  fine 
as  to  some  tenements,  and  another  as  to  others;  and  the 
plaintiff  replied  generally  that  the  several  fines  were  not 
proclaimed  according  to  the  form  &c.  On  demurrer, 
it  was  objected  that  the  replication  "  does  not  divide  it 
into  two  parts,  s.  to  answer  to  the  matter  in  each  bar, 
but  has  confounded  them  together  with  one  answer: 
and  it  was  the  opinion  of  the  Court  that  this  would  be 
better  pleading,"  though  the  replication  was  held  good 
enough.  There  may,  therefore,  well  be  taken  different 
issues  on  the  replication  hei  e ;  and  there  may  be  dif- 
ferent, but  not  conflicting,  judgments  on  each.  From 
Trueman  v.  Hurst  (b)  and  Webber  v.  Tivill  (c)  it  ap- 
pears that  the  replication  must  answer  the  plea  so  as 
to  maintain  each  of  the  several  matters  in  the  declar- 
ation, or  it  will  be  wholly  bad;  so  that,  in  some 

(a)  2  D>/er,  182  a.  pi.  54.  (6)  1  T.  R.  40. 

(c)  2  Saiiiid.  127  5. 

cases. 
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1835.  cases,  it  is  necessary  to  divide  the  replication,  and 
  reply  "  to  so  much  of  the  said  plea  as  attempts  to 

Vivian 

against  answer  the  first  count,  &c.,  or  to  the  plea  so  far 
Jenkin.  answers  the  first  count,"  &c.  \_Littledale  J.  To 

a  general  plea  of  the  statute  of  limitations,  the  plaintiff 
may  reply,  as  to  so  much,  one  thing,  and  as  to  so 
much,  another.]  In  Swinhimie  v.  Ogle  [a)  the  repli- 
cation divided  the  goods  mentioned  in  the  declaration 
and  covered  by  the  plea;  and  it  was  not  considered 
bad  for  that  reason.  In  Solomons  v.  Lyon  {J))  a  plea 
of  set-off  alleged  a  debt  from  the  plaintiff  to  the  de- 
fendant in  two  sums,  one  on  a  recognisance  of  record 
in  another  court,  the  other  upon  an  order  for  payment 
of  money;  and  the  replication,  protesting  the  recog- 
nisance, took  issue  on  the  whole  debt,  and  concluded  to 
the  country:  and  it  was  held  that  the  replication  was 
bad,  as  drawing  matter  of  record  to  the  cognisance  of  a 
jury:  there  it  is  clear  that  the  replication  could  have 
been  properly  framed  only  by  dividing  the  plea.  ,  iLiU 
tledale  J.  The  rule,  as  laid  down  in  Com,  Dig.  Pleader^ 
(F  16.)  from  Humphreys  v.  Churchman  [c\  is  this  :  "  If 
defendant  pleads  one  entire  qualification,  and  plaintiff 
has  several  excuses  which  he  cannot  plead  entire,  he 
may  plead  them  severally;  but  if  he  has  one  matter 
which  goes  to  the  whole,  he  must  plead  it  entire,  and 
rely  upon  it."  If  the  plea  do  not  go  to  the  whole  of  the 
trespasses,  the  plaintiff  can  new  assign.]  The  defendant 
has  a  right  to  unite  all  the  trespasses  in  one  justifica- 
tion :  and  so  the  plaintiff  has  a  right  to  sever  them  in 
his  reply ;  otherwise  he  would  lose  the  right  which  he 
would  have  enjoyed  had  he  brought  two  actions,  for  the 

(a)  1  Lutw.  239.  (&)  1  East,  370. 

(c)  Ca.  K.  B.  temp.  Hard,  289. 

trespass 
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trespass  to  realty,  and  for  the  trespass  to  personalty.  1835. 
The  plea,  therefore,  is  here  distinguished  in  the  repli- 
cation  according  to  the  subject.  As  regards  the  real  againss 
trespass,  possession  is  no  answer,  for  the  plaintiff  has  the 
possession;  Com.  Dig.  Pleader,  21.):  the  title  pleaded 
applies  to  the  real  trespass  only  ;  and  the  replication 
denies  that  title  specifically,  not  generally.  As  regards 
the  personal  trespass,  tide  without  possession  is  no  an- 
swer ;  but  possession  without  title  is  enough.  It  is 
superfluous  to  allege  both.  The  plaintiff  replies  gene- 
rally to  the  possession.  If  that  produce  also  a  general 
traverse  of  the  title,  it  is  the  defendant's  fault,  for  super- 
fluously pleading  title  in  answer  to  a  personal  trespass. 
But,  as  the  tide  is  surplusage,  it  seems  that  it  is  not  put 
in  issue  by  this  traverse. 

Then,  as  to  the  replication  de  injuria.  The  argu- 
ments just  urged  answer  the  complaint  that  the  de- 
fendant is  prejudiced  by  the  tender  of  this  issue.  Sup- 
pose the  plaintiff  had  brought  two  actions,  one  for 
the  real  trespass,  the  other  for  the  personal  one.  The 
V  defendant,  to  the  former,  must  have  pleaded  his  title, 
and  the  replication  would  have  taken  issue  on  the 
demise.  If,  to  the  declaration  on  the  personal  trespass, 
the  defendant  had  pleaded  possession,  the  plaintiff  might 
have  replied  de  injuria;  and  the  defendant  cannot  de- 
prive the  plaintiff  of  the  right  so  to  reply  by  super- 
fluously pleading  title.  The  defendant  is,  therefore,  not 
prejudiced  by  this  reply.  And  indeed  it  seems  that  the 
title  is  not  traversable,  as  to  the  personalty.  For  pos- 
session is  not  a  sufficient  answer  where  a  title  is  not  mere 
inducement;  Com.  Dig.  Pleader,  (E  21.) :  now,  here,  as 
to  the  personalty,  possession  is  a  sufficient  answer:  there-  ^ 
fore  the  title  is  mere  inducement,  and,  consequently, 

not 
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1835.  not  traversable.  As  to  this,  the  judgment  of  Lawrence  J. 
  in  Taylor  v,  Eastwood  (a)  is  in  point.   The  injury  to  the 

Vivian 

against  goods  is  Collateral  to  the  title;  Searl  v.  Bunion  {b),  Lang" 
Jenkin.  Jq^^  v.  Webber  (c).  The  cases  cited  on  the  other  side,  to 
shew  that  de  injuria  cannot  be  replied  where  title  is 
pleaded,  may  be  distinguished  if  the  principle  be  taken 
to  be,  that  where  title  is  necessarily  jpleaded  it  shall  not  be 
generally  traversed;  and  this  qualification  of  the  rule 
appears  to  reconcile  many,  if  not  all,  of  the  apparently 
conflicting  cases.  White  v.  Stubbs  {d),  Cooper  v.  MonJce  {e)j 
Hooker  v.  Nye  [g)^  were  all  cases  of  trespass  to  the  realty ; 
and  there  title  was  necessarily  pleaded,  for  possession 
would  have  been  no  plea.  And  title  is  necessarily 
pleaded,  and,  therefore,  a  replication  de  injuria  is  bad, 
in  cases  of  personal  trespass,  where  the  defendant  neces- 
sarily pleads  "  in  destruction "  (as  was  expressed  in 
Taylor  v.  Marlcham  {h) )  of  the  plaintiff's  title,  and, 
therefore,  necessarily  shews  his  own.  And  this  applies 
wherever,  from  the  nature  of  a  defence  to  a  personal 
trespass,  title  and  not  possession  must  necessarily  be 
pleaded;  as  in  Crogate^s  Case  {i),  where  the  justification 
was  on  a  right  of  common;  for,  "in  a  plea  justifying 
under  a  right  of  common,  the  defendant  must  set  out  his 
title  to  the  common  specially;"  Note  (2)  to  Mellor  y, 
Spateman  (k).  But,  where  the  title  is  mere  inducement, 
the  replication  de  injuria  is  allowed,  as  in  the  case  in 
HastelVs  Entries,  620  b,  Trespas  ou  justification  con- 
cernant  Closure,  1 .  The  title  being,  therefore,  here  un^ 
necessarily  pleaded  as  to  the  personalty,  the  general 

(a)  1  J^as^,  218.  (b)  2  Mod.  10. 

(c)  3  Mod.  132.  (rf)  2  Saund.  294. 

(e)  WUles,  52.  (g)  1  C.  M.  ^  E.  258.    S.  C.  4  Tyrwh.  777. 

(k)  Yelv.  157.  (0  S  Rep.  66  b. 

(k)  1  Wms.  Saund.  346. 
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reply  is  good.  Cockerill  v.  Armstrong  [a)  is  relied  upon  by       18 35. 

the  plaintiff,  as  shewing  that  the  replication  de  injuria  is 

wrong.    That  case,  however,  has  been  in  many  points  agamst 

Jenkin. 

much  shaken.  Thus,  one  ground  of  the  decision,  multi- 
plicity, has  been  negatived,  as  in  Selbi/  v.  Bardons  (b). 
So,  from  the  argument  of  the  plaintiff's  counsel,  and  the 
acquiescence  of  LittledaLe  J.,  then  counsel  for  the  de- 
fendant, in  Taylor  v  .  Eastwood  (c),  it  appears  that  a  re- 
plication de  injuria  would  have  been  good  in  that  case; 
and,  if  so,  it  would  have  been  good  in  Cockerill  v. 
Armstrong  (^Z),  and  is  so  here. 

Next,  as  to  the  adding  a  new  assignment  to  the 
other  part  of  the  replication  as  to  the  personal  tres- 
pass. The  goods  mentioned  in  the  second  count  are 
not  identified,  by  the  plea,  with  those  in  the  third 
count.  Where  the  plaintiff  specifies,  in  his  declaration, 
the  several  goods,  and  the  defendant  apparently  covers 
all  by  his  justification,  the  plaintiff  is  entitled  to  reply 
separately  as  above.  Thus,  if  trespass  were  brought  for 
ill-using  a  horse  and  a  mare,  and  the  plea  were  damage 
feasant,  the  plaintiff  might  reply  that  it  was  a  tres- 
pass ab  initio  to  the  horse,  and  excess  as  to  the  mare. 
Barnes  v.  Hunt  [e)  (which  appears  to  be  adverse  to  this 
view)  was  a  peculiar  case  of  a  licence  pleaded  to  trespass 
to  real  property  committed  on  divers  days,  and  does  not 
apply  to  the  case  supposed.  The  plaintiff  vvould  be 
entitled  to  answer  the  plea  as  to  both  the  acts  com- 
plained of,  and  to  insist  that  both  were  trespasses ;  but 

(a)  Willes,  99. 

(6)  SB.  ^  Ad.  2.    See  pp.  8,  11,  14.     Affirmed  on  error  in  the  Ex- 
chequer Chamber,  Bardons  v.  Selhy,  I  C  ^  M.  500.    3  Tt/rwh.  430. 
(c)  1  East,  214,  216.  (d)  Willes,  99. 

(e)  11  East,  451. 

he 
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another  as  to  the  other  act.    If  he  were  to  rely  upon 
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against  the  excess  alone,  he  would  lose  his  damages  in  respect 
of  the  horse :  if  he  were  to  rely  on  the  trespass  ab  initio 
only,  he  would  lose  his  damages  in  respect  of  the  excess 
as  to  the  mare.  The  same  argument  would  hold  good 
if  the  declaration,  instead  of  specifying  the  horse  and 
the  mare,  had  complained  generally  of  the  defendant  ill- 
using  the  plaintilF's  cattle.  Here  the  plaintiff  claims 
redress,  both  for  the  goods  which  the  defendant  had  no 
right  to  take  and  for  those  which  the  defendant  had  a 
right  to  take,  but  not  to  injure.  Cheasley  v.  Barnes  {a) 
was  an  action  for  one  trespass  to  realty ;  Franks  v. 
Morris  (b)  was  for  one  assault.  Here,  the  second  count 
is  for  trespass  done  to  goods  on  one  day  ;  but,  as  several 
parcels  of  goods  may  be  injured  in  one  day,  at  several 
places,  for  different  causes,  and  under  different  circum- 
stances, these  cases  are  inapplicable.  A  unity  of  day 
does  not  make  a  unity  of  trespass. 

Butt  in  reply.  Eirst,  as  to  the  question  of  duplicity. 
The  cases  cited  on  the  other  side  do  not  authorise  this 
mode  of  pleading.  The  replications,  though  divided 
into  parts,  must  be  taken  as  one  replication  to  each 
plea;  and  then  an  objection  to  any  part  is  an  objection 
to  the  whole.  The  plaintiff  endeavours  to  treat  the  plea 
as  divisible,  like  the  plea  of  set-off,  which  is,  however, 
an  exception  to  the  general  rule,  on  the  ground  that 
the  several  items  are  in  the  nature  of  several  counts  ; 
Dowsla?idv.  Thompson  {c),  Notes  (2)  and  (d)  to  The  Earl 
of  Manchester  v.  Vale  (d).    There  is  no  hardship  in  con- 

(a)  10  East,  73.  [b)  10  East,  81.  not.  (a). 

(c)  2  m  Bl.  910.  {d)  1  Wms.  Saund.  27.,  5th  ed. 

fining 
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defendants,  by  justifying  as  they  have  done,  subject 
themselves  to  an  issue  on  any  part  of  their  plea;  and,  against 

»       1         •         1  1       1  Jenkin. 

if  issue  upon  any  part  be  found  against  them,  the  plea 
will  fail  altogether.  Thus,  if  the  plaintiff  had  admitted 
the  title,  and  had  replied  de  injuria  absque  residue  causae, 
the  defendants  would  have  been  bound  to  prove  that  all 
the  goods  were  on  the  close,  encumbering  it,  &c. ;  and, 
if  part  of  them  appeared  in  fact  to  have  been  elsewhere, 
the  plaintiff  would  have  had  judgment  generally.  And 
this  shews  the  reason  of  the  rule  against  such  a  double 
reply :  it  is  not  necessary,  because  the  whole  action  may 
be  sustained  by  an  issue  on  a  single  fact. 

Secondly.  As  to  the  omission  of  the  prayer  of  judg- 
ment. The  cases  cited  on  the  other  side  shew  only  that 
if  an  informal  prayer  be  made,  the  Court  will  give  a 
right  judgment,  Le  Bret  v.  Papillon  [a)  ;  but,  if  there 
be  no  prayer  at  all,  the  objection  is  fatal  on  special 
demurrer. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  having  stated  the  pleadings,  his 
Lordship  proceeded  as  follows :  — 

The  third  plea  is  well  pleaded  to  the  whole  declar- 
ation ;  and,  according  to  the  usual  course  of  pleading, 
the  plaintiff  might  by  a  single  replication  furnish  a  suf- 
ficient answer  to  the  whole  plea:  but  this  he  has  not 
done ;  and,  on  the  contrary,  he  has  divided  his  replica- 
tion into  three  parts.  For,  though  he  begins  by  making 
one  entire  replication  to  the  whole  plea,  he  afterwards 
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(a)  ^  East,  502. 
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1835.  splits  and  divides  it  into  parts:  the  first  as  to  the 
trespasses  in  the  first  and  last  counts ;  the  second  as  to 
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against  part  of  the  trespasses  in  the  second  count ;  and  the  third 
as  to  the  residue  of  the  trespasses  in  the  second  count. 
And  the  first  question  is,  can  he  do  so  ? 

With  the  view  of  considering  this,  we  may  leave  the 
third  count  as  to  the  four  closes  out  of  the  question, 
these  four  closes  being  identified  with  the  close  in  the 
first  count. 

The  first  count  charges  the  breaking  and  entering 
the  close,  and  destroying  machinery ;  then  the  second 
count  is  for  destroying  and  carrying  away  goods  and 
chattels.  The  defendants,  by  way  of  answer,  say  that 
the  late  King  George  IV.,  when  Prince  of  Wales  and 
Duke  of  Cornwall,  was  seized  in  fee,  and  demised  the 
close  to  a  person  under  whom  the  defendants  claim,  and 
because  the  goods  were  incumbering  the  close  they  re- 
moved them.  The  plaintiff  has  alleged  several  and  dis- 
tinct trespasses  in  the  first  and  second  counts;  and  the 
defendants,  though  they  plead  one  entire  plea  that 
covers  the  whole,  do  not  aver  identity  between  the 
windlasses  and  other  things  in  the  first  count,  and  the 
goods  and  chattels  in  the  second  count ;  and,  the  de- 
fendants not  having  done  so,  the  plaintiff  has  a  right  to 
treat  the  plea  as  if  they  were  separate  pleas  to  the  first 
count  and  the  second  count;  and  he  has  therefore  a 
right  to  treat  the  plea,  as  far  as  relates  to  the  first  count, 
as  a  separate  and  distinct  thing  by  itself.  And,  having 
that  right,  he  has,  as  to  the  plea  to  the  trespasses  in  the 
first  count,  denied  the  demise  by  the  late  King  to  Ed- 
ward Smith,  and  which  is  what  he  would  have  done  if 
the  defendants  had  pleaded  that  plea  alone  to  the  first 
count. 

Then, 
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Then,  as  to  the  plea  as  far  as  relates  to  the  second 
count,  the  plaintiff  there  also  may  treat  the  plea  as  a 
plea  which  was  pleaded  over  again  to  the  trespasses  in 
the  second  count.  But  here  the  plaintiff  has  not  only 
divided  the  plea  applicable  to  the  second  count  from 
the  plea  as  to  the  first  count,  but  he  has  split  this  part 
of  the  plea  into  two  parts ;  and,  as  to  one  part,  he  re- 
plies de  injuria  sua  propria,*  and,  as  to  the  other,  he  re- 
plies excess.  We  see  no  objection  in  point  of  law  to  his 
doing  so,  because  the  goods  on  which  the  defendants 
have  trespassed  may  some  of  them  not  have  been  on 
the  close  at  all ;  and  such  of  them  as  were,  they  may 
have  treated  with  more  force  and  violence  than  was 
necessary  for  the  removal  of  them :  and,  if  such  was  the 
state  of  things,  the  plaintiff  ought  to  be  permitted  to 
present  the  facts  in  his  answer  to  the  defendants'  plea; 
and,  though  this  kind  of  pleading  be  very  uncommon, 
we  see  no  objection  to  it  in  point  of  law. 

Then,  as  we  are  of  opinion  that  this  kind  of  replica- 
tion is  sufficient,  it  is  next  to  be  considered,  whether 
these  several  replications  are  correct  in  point  of  form. 

To  the  first  replication,  viz.,  that  to  the  first  count, 
there  is  no  objection ;  it  puts  in  issue  the  demise  alleged 
in  the  plea,  and  concludes  to  the  country. 

As  to  the  replication  of  de  injuria  sua  propria,  we  have 
very  great  difficulty.  The  general  rules  as  to  that  are 
very  well  understood.  If  there  be  several  allegations  in 
a  plea,  there  are  many  cases  where  a  general  replication 
of  de  injuria  sua  propria  is  sufficient;  but  there  are  others 
again  where  it  is  not.  It  is  quite  unnecessary  to  allude 
to  all  the  cases  that  were  cited  at  the  bar,  because  to 
one  class  of  pleas,  where  any  interest  is  claimed  out  of 
land,  there  it  is  clear  the  general  replication  is  not  suffi- 
3  D  2  cient. 


1835. 


Vivian 

against 

j£MKIN. 


760 


CASES  IN  TRINITY  TERM 


1835.       cient.    They  are  mainly  illustrative  of  the  rule  in  Cro- 
gateh  Case  (a),  where  the  second  resolution  is,  that,  where 
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against       the  defendant  in  his  own  right  or  as  servant  to  another 
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claims  any  mterest  ni  the  land,  or  any  common  or  rent 
going  out  of  the  land,  or  any  way  or  passage  on  the 
land,  there  de  injuria  sua  propria  generally  is  no  plea; 
and,  in  the  present  case,  the  defendants  justify  under 
persons  who  claim  an  interest  in  the  close  in  question; 
and,  if  there  was  nothing  more  in  the  case  than  that,  it  is 
quite  clear  that  this  general  replication  could  not  be 
supported.  But  then  it  is  contended  that,  if  the  title  be 
only  inducement,  there  the  general  replication  is  suf- 
ficient: that  is  certainly  so  in  some  cases.  In  Taylor 
V.  Markham  {b\  in  Trin,  7  Jac,  B.  R.,  in  assault  and 
battery,  the  defendant  pleaded  that,  at  the  time  &c.,  he 
was  seized  of  the  rectory  of  Z).  in  fee,  and  that  corn  was 
severed  from  the  nine  parts,  and  the  plaintilF  came  into 
the  ground  to  carry  away  the  corn,  and,  in  defence  thereof^ 
and  to  hinder  the  plaintiff  from  taking,  he  stood  there 
to  defend  it,  and  the  hurt  which  he  had  was  of  his  own 
wrong :  the  plaintiff  replied  de  injuria  sua  propria  absque 
tali  causa :  and,  upon  demurrer,  the  plaintiff  had  judg- 
ment, because  by  his  declaration  he  did  not  claim  any 
thing  in  the  soil  or  in  the  corn,  but  only  damages  for 
the  battery,  &c.,  which  is  collateral.  Where  the  plain- 
tiff makes  title  in  his  count,  and  the  defendant  pleads 
any  matter  in  destruction  of  such  title,  or  of  the  plaintiff's 
cause  of  action,  there  the  plaintiff  must  reply  specially 
and  shall  not  say  absque  tali  causa  {h).  The  same  case  is 
also  reported  in  Cro.  Jac,  (c),  and  Brownloxi'  {d):  and  Hale 


(a)  8  Hep.  66  b.  (b)  Yelv.157. 

(c).  Cro.  Jac.  224.  (d)  JBrownl.  ^  Gold.  215. 

V.  Gerrard 
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V.  Gerrard  (a)  is  to  the  same  effect.    This  is  an  action 
for  taking  goods.   The  case  of  Cockerill  v.  Armstrong  [b) 
was  an  action  for  seizing  and  impounding  cattle.  The 
defendants  pleaded  that  the  bailiffs  and  burgesses  of  Scar- 
borough were  seized  in  fee  of  the  place  where  the  cattle 
were  taken,  and  the  defendants  justified,  as  their  ser- 
vants, takinor  the  cattle  damaoje  feasant:  there  was  a 
general  replication  de  injuria  sua  propria,  and  held  bad, 
because  title  was  put  in  issue  contrary  to  the  rule  in 
Crogate^s  Case  ic).    In  that  case  there  was  an  allegation 
of  seisin  in  fee ;  and,  in  the  present  case,  there  is  a  pro- 
testation against  the  seisin  in  fee  of  the  King,  and  then 
there  is  a  deduction  of  title  ending  in  possession ;  but 
that  seems  to  make  no  difference  in  principle.  In 
the  case  of  Cocherill  v.  Armstrong  (b)  the  before  men- 
tioned case  of  Taylor  v.  Markham  (d)  was  urged  on  be- 
half of  the  plaintiff;  but  the  Court  distinguished  between 
the  case  of  a  battery  and  other  cases.     The  Court 
say,  "  there  is  a  plain  difference  between  the  present 
case  and  the  case  of  an  action  of  assault  and  battery; 
because  there  if  the  party  be  possessed,  even  though  the 
plaintiff  should  have  a  title  to  the  house  or  place  it  will 
signify  nothing,  for  his  bare  possession  will  justify  him 
even  turning  the  right  owner  out  of  the  house :  whereas 
here  if  the  plaintiff  has  a  right  to  the  place  where  &c. 
for  right  of  common  &c.,  it  may  quite  destroy  the  de- 
fendant's plea."    The  Court  in  that  case  also  referred 
to  the  case  of  Whitnel  v.  Cook[e)\  but  we  do  not  so 
much  re]}^  on  that,  nor  on  Home  v.  Lexsoiri^  reported 

.  (a)  Latch.  221. 
(6)  2  Com.  Hep.  582.    S.  C.  more  fully,  Willes,  99. 
(c)  8  Rep.  66  b. 

id)  Yelv.  157.  '  S.  C.  Cro.  Jac  224;  Brownl.  ^  Gold,  215. 
(e)  Cro.  EU%.  812. 
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"!  on  the  case  of  Jones  v.  Kitchin  (h),  as  these  were  cases  of 
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distinguished  from  a  plea  in  trespass,  though  in  the  late 
case  of  Selb?/  v.  Bardons  {c)  they  were  put  upon  much 
the  same  footing.  There  are  many  cases  of  quare  clau- 
sum  fregit,  where  the  same  rule  has  been  held;  but 
these  are  plainly  distinguishable  from  trespass  for  taking 
goods,  and  therefore  we  do  not  rely  on  them.  The 
defendants  might  have  pleaded  that  the  persons  under 
whom  they  claimed  were  possessed  of  the  close ;  but,  in- 
stead of  that,  they  have  pleaded  title,  giving  colour  to 
the  plaintiff,  as  to  the  close  where  the  goods  were  taken. 
Upon  such  a  plea,  the  plaintiff  might  have  traversed 
any  allegation  of  the  title,  and  which  in  that  case  the 
defendants  would  have  been  bound  to  prove,  and  then, 
if  they  would  have  been  bound  to  prove  any  single  fact 
upon  a  traverse  of  that  fact,  they  would  have  to  prove 
the  whole  of  the  allegations,  if  the  present  replication 
should  be  allowed.  We  think,  therefore,  that  the  ge- 
neral replication  is  informal  and  cannot  be  supported. 

Then  it  may  be  said  that,  if  this  part  of  the  replication 
be  bad,  the  replication  is  bad  for  the  whole,  according 
to  the  case  of  Webber  v.  Tivill  (d),  and  the  cases  in  the 
notes  to  The  Earl  of  Manchester  v.  Vale  (e) ;  for  the 
beginning  of  the  replication  goes  to  the  whole  of  the 
plea,  though  it  is  afterwards  split  into  parts.  But,  on 
the  whole,  we  think  that,  as  the  replication  may  be 
divided  into  parts,  each  part  may  be  taken  as  a  separate 

(a)  1  Ld.  Raym,  639.  (6)  1  Bos.  ^  Pul.  76. 

(c)  3  B.  ^  Ad.  2.  ;  affirmed  on  error  in  the  Exchequer  Chamber, 
Bardons  v.  I  C.     M.  500.    3  Tt/rwh.  430. 

(d)  2Saund.  127  b.  (e)  1  Wms.  Saund.  27.,  5th  ed. 
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replication,  and  that  therefore  the  first  part  of  the  repli- 
cation, which  is  as  to  the  plea  as  far  as  it  replies  to  the 
first  and  third  counts,  is  good,  notwithstanding  the 
defect  in  that  part  which  we  have  had  under  consider- 
ation as  to  the  de  injuria  sua  propria. 

Then  next  comes  the  replication  as  to  the  excess. 
There  is  one  ground  of  special  demurrer,  that  it  does 
not  pray  judgment.  Now,  according  to  the  old  law,  the 
not  praying  judgment  on  the  replication  was  a  cause  of 
special  demurrer.  No  case  seems  to  have  doubted  but 
there  must  be  a  prayer  of  judgment  in  some  form, 
though  many  cases  have  occurred  as  to  distinctions  in 
what  form  it  is  to  be;  many  of  these  cases  will  be  found 
referred  to  in  Pitt  v.  Knight  {a),  and  the  notes  there. 
But  the  rules  of  Hilary  term,  4  W,  4.  (6),  have  said,  in 
rule  nine,  that  "  in  a  plea,  or  subsequent  pleading,  in- 
tended to  be  pleaded  in  bar  to  the  whole  action  gene- 
rally, it  shall  not  be  necessary  to  use  any  allegation  of 
actionem  non,  or  to  the  like  effect,  or  any  prayer  of 
judgment;  nor  shall  it  be  necessary,  in  any  replication 
or  subsequent  pleading,  intended  to  be  pleaded  in  main- 
tenance of  the  whole  action,  to  use  any  allegation  of 
'  precludi  non',  or  to  the  like  effect,  or  any  prayer  of 
judgment."  It  may  be  a  question,  whether,  as  this  part 
of  the  replication  goes  only  to  part  of  the  plea,  it  would 
fall  within  the  above  rule ;  the  inclination  of  our  opinion 
is  that  it  would  ;  and  that  no  prayer  of  judgment  would  be 
necessary.  But  then  these  new  rules  only  took  effect 
on  the  first  day  of  Easter  term,  1834;  whereas  this 
replication  is  dated  11th  of  March  1834,  and  conse- 
quently the  rule  above  mentioned  would  not  apply  to  it ; 


1835. 

Vivian 
against 
Jenkik. 


(a)  1  Saund.  97. 

(6)  5  B,  ^  Ad.  V.    General  Rules  and  Regulations,  9. 
3  B  4 


and 
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1835.       and  then,  that  being  so,  the  replication  is  informal;  and, 
as  this  is  pointed  out  as  a  cause  of  special  demurrer,  it 

Vivian  *^ 

against       Cannot  be  supported. 

j£NKIK. 

The  question  on  the  fourth  plea,  and  the  replication, 
are  in  effect  decided  by  what  we  have  already  said.  The 
fourth  plea  states  that  one  of  the  defendants  was  pos- 
sessed of  a  close,  and  that  the  goods  were  encumbering 
the  close,  and  he  in  his  own  right,  and  the  other  de- 
fendant as  his  servant,  removed  them.  The  replication 
splits  this  plea;  and,  as  to  part,  replies  de  injuria  su^ 
propria ;  and,  as  to  the  residue,  excess.  W e  have  already 
said  that  the  plaintiff  may  so  split  the  plea.  Then,  as 
to  the  form,  there  is  no  doubt  but  in  this  case,  where 
the  defendants  only  plead  possession  of  the  close,  the 
plaintiff  may  reply  de  injuria  sua  propria,  and  that  part 
of  it  is  good. 

But,  as  to  the  replication  which  replies  excess  there, 
as  there  is  no  prayer  of  judgment,  that  replication  is 
bad  for  the  reasons  assigned  as  to  the  corresponding 
replication  to  the  third  plea. 

Judgment  to  be  entered  for  the  plaintiff,  on  the 
first  replication  to  the  third  plea,  which  con- 
cludes to  the  country;  and  also  on  the  first 
replication  to  the  fourth  plea,  which  also  con- 
cludes to  the  country;  and  for  the  defendant, 
on  the  second  replication  to  the  third  plea, 
which  concludes  to  the  country ;  and  also  on 
the  third  replication  to  the  third  plea,  which 
replies  excess ;  and  likewise  on  the  second  re- 
plication to  the  fourth  plea,  which  also  replies 
excess. 
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Hodgson  and  Another  af!;ainst  Mee.  Wednesday, 

^  June  17th. 

ON  the  3d  of  January  the  defendant  was  arrested,  and  Where  the  de- 
fendant has 

on  the  5th  he  executed  a  bail  bond,  conditioned  to  put  been  arrested 

.  1  ,    .,      •  I  •        -IT  c         1  •         t"         given  bail 

m  special  bail  within  eight  days  alter  the  execution  ot  to  the  sheriff, 
the  writ,  inclusive  of  the  day  of  execution.    He  did  not  ma/'deda^  de 
put  in  special  bail;  but,  on  10th  of  January,  the  day  th" expiration 
upon  which  the  time  for  putting  in  bail  expired,  went      ^^sj^*  ^^y^ 

^  £  o  t         '  from  the  arrest, 

back  into  the  custody  of  the  sheriff  of  Middlesex.    The  or  at  any  time 

after,  before 

plaintiffs  did  not  declare  de  bene  esse;  but,  on  the  I4?th  special  bail  is 

perfected;  and, 

of  January,  applied  to  the  sheriff  for  an  assignment  of  therefore,  if, 
the  bail  bond,  when  notice  was  given  to  them  that  the  claring]^  he  take 
defendant  had  returned  into  custody.    The  sheriff,  how-      the lai? 
ever,  at  their  request,  assigned  the  bail  bond  to  them,  ^^"^^^  ^"^^  P^'^^ 

'  ^        '         C5  '  ceed  upon  it, 

having  made  a  memorandum  on  the  margin  that  the       f"'^^  pro- 

ceedings  be 

defendant  had  returned  into  the  custody  of  the  sheriff  stayed  upon 

special  bail 

on  10th  of  January.    On  16th  of  Jariuary  the  bail  bond  justifying,  the 

^  J      1  p     1        •      •     ^^^^  bond  will 

was  put  in  suit:  on  21st  ol  January  the  deiendant  justi-  not  be  ordered 

fied  special  bail,  and  took  out  a  summons  to  stay  pro-  security. ^ 

ceedings  upon  the  bail  bond  on  payment  of  costs,  ant^^o^n^etn*^" 

The  summons  was  attended  upon  26th  of  Januariu  f ^"^f sted,  give  a 

^  bad  bond  to 

when  Patteson  J.  ordered  that  the  proceedings  should      sheriff,  he 

cannot  after- 

be  discharged  on  payment  of  costs,  the  bail  bond  stand-  wards,  by  sur- 

^  r  -r  -n         1      •      1       rendering  to 

mg  as  a  security.    On  31st  oi  January,  Butt  obtained  a  the  sheriff, 

rule  to  shew  cause  why  so  much  of  this  order  as  related  buTSter^such^^ 

to  the  bail  bond  standing  as  a  security  should  not  be  Xe'r  the  ext"^ 

rescinded,  because  the  plaintiffs  had  not  declared  de  P'^^tion  of  eight 

^  days  from  the 

bene  esse  in  the  terms  of  the  Rule  V.  Hil,  2  W.  4.  (a) ;  arrest,  if  special 

bad  be  not  put 
in,  proceedings 
may  be  had  upon  the  bail  bond, 

(«)  3  ^.  ^  Ad.  392. 

and. 
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and,  upon  a  subsequent  application  at  chambers  to  re- 
scind that  part  of  the  order  which  appUed  to  the  pay- 
ment of  costs,  upon  the  ground  that  the  assignment  of 
the  bail  bond  was  irregular  after  the  defendant  had  re- 
turned into  custody,  it  was  arranged  that  both  parties 
should  come  before  the  Court  as  if  a  rule  had  been  ob- 
tained to  set  aside  the  proceedings  upon  the  bail  bond 
for  irregularity. 

John  Jervis,  on  a  former  day  in  this  term  (June 
5th  («) ),  shewed  cause.  The  first  question  is,  whether 
the  bond  was  properly  put  in  suit :  the  second,  whether, 
if  properly  put  in  suit,  it  should  stand  as  a  security,  and 
this  depends  on  the  question,  whether  the  plaintiffs 
could  have  declared  de  bene  esse ;  for,  if  they  were  pre- 
vented from  complying  with  the  rule  of  Court  (Rule 
V.  HU.  2  W.4f.{b))  by  the  defendant's  default,  they  could 
not  be  thereby  deprived  of  their  security.  [P^r  Curiam, 
The  latter  point  has  been  argued  in  a  case  now  pend- 
ing in  the  Court  of  Exchequer,  and  has  been  considered 
by  the  Judges  of  all  the  Courts ;  and  they  are  unani- 
mously of  opinion  that  a  plaintiff  may  declare  de  bene 
esse,  although  the  defendant  does  not  put  in  special 
bail.  The  rule  Mich.  3  W,  4.  (c),  applies  to  all  cases 
where  bail  are  not  perfected^  whether  put  in  or 
not  (t/).]  Then,  as  to  the  first  point,  the  assignment 
was  regular,  and  the  bond  regularly  put  in  suit.  By 
the  old  practice,  writs  were  returnable  upon  a  day 
certain,  and  the  defendant  had  a  certain  number  of  days 

(a)  Before  Littledale,  Patteson,  and  Williams  Js. 

(b)  8  B.  ^  Ad.  392.  (c)  4  ^.  ^  Ad.  3,  4. 

(rf)  And  see  Call  v.  Thelwell,  1  Cr.  M.  ^  R.  780.  S.  C.  5  Tyrwh.  231.  ; 
and,  as  to  the  old  practice,  Wendover  v.  Cooper^  10  B.  ^  C.  614. 

after 


1835. 

Hodgson 
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Mee. 
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after  the  return  day  of  the  writ,  according  to  the  nature  1835. 
of  the  process,  and  the  place  at  which  the  writ  was  exe-  ~ 

Hodgson 

cuted,  to  put  in  special  bail.    Between  the  arrest  and  against 
'       ^  ^  ^  Mee. 

the  return  day,  the  defendant  might  go  back  into  cus- 
tody, if  the  sheriff  chose  to  receive  him ;  but  this  could 
not  be  done  after  the  return  day  of  the  writ,  even 
though  the  time  for  putting  in  special  bail  had  not  ex- 
pired.   By  the  new  practice,  the  capias  is  returnable 
immediately  after  it  is  executed;  for  by  st.  2  TV.  4;, 
c.  39.  sched.  No.  4.  the  sheriff  is  commanded  to  return 
the  writ  immediately  after  the  execution  thereof.  There 
is,  therefore,  no  time  intervening,  as  formerly,  between 
the  arrest  and  the  return  day;  but  the  eight  days,  within 
which  the  defendant  is  to  put  in  special  bail,  are  days 
of  grace,  similar  to  those  which  were  allowed  after  the 
return  day  for  the  purpose  of  putting  in  special  bail, 
and  within  which  the  defendant  cannot  now,  nor  could 
he  formerly,  return  into  the  custody  of  the  sheriff.  The 
sheriff  may  be  ruled  to  return  the  writ  immediately  after 
the  arrest,  and  in  practice  is  so  constantly.    In  five  days 
afterwards,  he  may  be  ruled  to  bring  in  the  body,  which, 
in  effect,  compels  him  to  perfect  special  bail ;  and  how 
can  he  do  so,  if  the  defendant  may  in  the  interval  go 
back  to  custody,  and  thus  vacate  the  bail  bond?  Again, 
by  the  terms  of  the  condition  the  defendant  undertakes, 
not  merely  to  appear,  as  formerly,  but  to  put  in  special 
bail ;  and  by  the  writ  he  is  warned  that,  in  default  of 
his  so  doing,  the  plaintiff  may  proceed  against  the  sheriff 
or  on  the  bail  bond :  and  the  statute  itself,  2  TV.  4.  c.  39. 
5.  16.,  enacts  "that  all  such  proceedings  as  are  men- 
tioned in  any  writ,  notice,  or  warning  issued  under  this 
act  shall  and  may  be  had  and  taken  in  default  of  a  de- 
fendant's 
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1835.       fendant's  appearance,  or  putting  in  special  bail,  as  the 
case  may  be." 

Hodgson 
/zgainst 

Mek.  ^ 

Butt,  contra.    No  question  remains  as  to  one  part  of 
the  rule,  which  must,  at  all  events,  be  made  absolute 
upon  payment  of  costs.    But  further,  the  proceedings 
on  the  bail  bond  are  irregular,  and  consequently  the 
rule  as  to  these  must  be  made  absolute,  with  costs  to  be 
paid  by  the  plaintiffs.    The  defendant  returned  into  the 
sheriff's  custody  within  the  eight  days  mentioned  in  the 
condition  of  the  bond.    By  the  new  practice,  the  de- 
fendant has  those  eight  days  for  putting  in  bail ;  and 
that  time,  for  the  present  purpose,  may  be  likened  to 
the  return  day  of  the  writ  under  the  old  practice.  For- 
merly it  was  competent  for  a  defendant,  who  had  given 
a  bail  bond,  to  surrender  himself  to  the  sheriff,  if  the 
sheriff  chose  to  receive  him,  before  or  on  the  return  day 
of  the  writ,  upon  which  the  bail  bond  might  have  been 
given  up  to  be  cancelled,  and  the  plaintiff  could  not 
afterwards  take  an  assignment  of  it,  nor  rule  the  sheriff, 
or  maintain  an  action  against  him  for  not  assigning  the 
bond:  Tidd's  Practice,  ch.  II.  [a),  Jones     Lander  {b). 
In  Plimpton  v.  Howell  [c),  which  was  an  action  on  a 
bail  bond  against  the  bail,  the  principal  surrendered 
himself  to  the  gaoler  of  the  county  gaol  before  twelve 
o'clock  on  the  first  day  of  Easter  term,  being  the  return 
day  of  the  writ,  which  surrender  was  not  in  point  of 
fact  accepted  by  the  under  sheriff  (who  lived  seventeen 
miles  off)  until  the  next  day,  by  a  letter  by  the  post ; 
and  this  was  held  to  discharge  the  bail  bond,  and 

(a)  Page  226,  9th  ed.  {h)  6  T.  R.  753.         (c)  10  J^asi,  100. 

proceedings 
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proceedings  thereon  were  set  aside  for  irregularity.  1835. 
Since  the  alteration  in  the  practice,  Patteson  J.  decided 

Hodgson 

in  the  Bail  Court,  in  Turner  v.  Brown  [a),  that,  although  again&t 

Mee. 

a  bail  bond  is  given,  a  render  may  be  accepted  at  any 
time  within  eight  days  from  the  arrest.  \_Patteson  J. 
That  case  was  actually  decided  on  another  ground.  I 
cannot  say  that  my  attention  was  fully  called  to  the 
point  now  under  consideration.  Afterwards  it  struck 
me  that  much  might  be  urged  against  what  I  said  there 
on  this  point.  The  present  question  is  very  important, 
as  it  will  lead  to  the  settlement  of  the  rules  of  practice 
on  the  point  before  the  Court.]  The  Uniformity  of 
Process  Act  contains  no  express  provision  on  the  pre- 
sent point.  The  old  practice  was  founded  in  good 
sense  and  convenience,  and  should  govern  the  present  so 
far  as  is  consistent  with  the  act  of  parliament.  Now  it 
will  be  consistent  with  the  statute  to  hold  that,  as  a 
suriender  of  the  person  before  the  return  day  of  the 
writ  was  formerly  considered  to  be  equivalent  to  put- 
ting in  and  perfecting  bail  (6),  and  therefore  prevented 
any  forfeiture  of  the  bail  bond,  so,  under  the  new  prac- 
tice, where  a  bail  bond  is  given,  a  surrender  within  the 
eight  days  shall  prevent  any  forfeiture  of  the  bond,  and 
be  deemed  a  satisfaction  of  the  condition.  A  contrary 
decision  will  amount  to  this,  that,  when  a  bail  bond  is 
given  upon  an  arrest,  the  principal  cannot,  under  any 
circumstances,  surrender  to  the  sheriff  within  the  eight 
days,  so  as  to  discharge  the  bail,  but  that  bail  above 

(a)  2  Dowl.  P.  C.  547. 

(6)  L.ord  Ellenborough,  in  Chadwick  v.  Battye  {S  M.  ^  S.  284.),  said 
that  rendering  was  going  one  step  further  than  perfecting  bail.  Perhaps 
a  render  was,  more  strictly,  equivalent  to  the  defendant  having  always 
remained  in  custody,  as  being  a  compliance,  not  with  the  condition  of 
the  bail  bond,  but  with  the  exigency  of  the  writ, 

must 
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must  in  all  cases  be  put  in.  This  would  be  incon- 
venient, as  bail  who  enter  into  a  bond,  instead  of  at 
once  obtaining  a  surrender  of  the  defendant,  would  be 
obliged  to  incur  the  expense  of  putting  in  bail  above, 
and  then  rendering  the  principal,  which  would  increase 
expense  to  the  bail  for  no  beneficial  object,  and  without 
furthering  the  ends  of  justice.  The  better  course,  then, 
will  be  to  consider,  for  the  present  purpose,  the  return 
of  the  writ  of  capias  to  be  the  eight  days  after  the 
execution  of  the  process ;  and  this  has  hitherto  been 
the  understanding  in  the  profession.  Price's  Practice^ 
138,  Chapman* s  Practice  (Third  Addenda,  4? — 6.). 

Cur,  adv.  mlL 

LiTTLEDALE  J.  HOW  delivered  the  judgment  of  the 
Court.  After  stating  the  facts,  his  Lordship  proceeded 
as  follows.  Before  the  Uniformity  of  Process  Act,  the 
sheriff,  after  taking  bail,  might  receive  the  defendant  into 
his  custody  at  any  time  before  the  return  of  the  writ.  But 
now  the  writ  of  capias  is  returnable  immediately  after 
execution,  and  the  sheriff  may  be  ruled  to  return  it  on 
the  arrest,  although  such  arrest  take  place  in  vacation. 
Had  the  sherifFbeen  so  ruled  in  this  case,  he  must  have  re- 
turned that  the  defendant  had  given  bail  He  was  not 
justified  in  receiving  the  defendant  into  his  custody  after- 
wards, the  condition  of  the  bond  being  that  the  defend- 
ant shall  put  in  special  bail  according  to  the  exigency 
of  the  writ;  that  is,  within  eight  days  after  the  arrest. 
And  the  third  warning  appended  to  the  writ,  is,  that  if 
bail  be  not  so  put  in,  the  plaintiff  shall  be  at  liberty  to 
proceed  against  the  sheriff  or  on  the  bail  bond. 

(a)  In  form,  cepi  corpus.  ^ 

We 
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We  have  consulted  the  Judges  of  the  other  Courts,  1835. 
who  all  agree  with  us  in  opinion.  ~ 

°  *  Hodgson 

Rule  absolute,  that  the  proceedings  be  stayed  against 
on  payment  of  costs  («). 

(a)  See  Baislet/  v.  Newhold,  2  C.  M."^  R.  325. ;  S.  C,  and  Gosling  v. 
Dukes,4DowL  Pr.  C.  Ill,  178. 


The  King  af^ainst  Roberts.  Wednesday, 

°  June  ]  7th. 

THIS  was  an  information  in  the  nature  of  a  quo  war-  By  the  charter 
,,.  1      1  r     T  111        of  the  borough 

ranto,  calhng  upon  the  defendant  to  shew  by  what  of  Caernarvon, 
authority  he  claimed  to  use,  &c.,  the  office  of  mayor  of  of  the  castle  of 
the  borough  of  Caernarvon,  on  the  29th  of  September,  bein^was  to"^ 
2  W.  4.,  and  thence  to  the  filing  of  this  information.  ^^^^^  f 

'  "  the  borough. 

First  plea.    That  by  letters  patent  under  the  Great  the 

*  ./  r  King  and  the 

Seal,  bearing  date  at  Flynt,  8th  of  September  12  Ed,  1.,  burgesses,  and 

who,  having 

the  said  King  Edward  (a)  did,  for  himself  and  his  heirs,  first  taken  oath 

to  preserve  the 
Will  King's  rights, 
should  swear 

to  the  burgesses  to  preserve  their  liberties,  and  faithfully  do  the  things  appertaining  to  the 
office  of  mayoralty. 

Before  stat.  57  G.  3.  c  45.  (for  continuing  civil  and  military  offices,  held  of  the  Crown 
during  pleasure,  after  the  death  of  George  III.  at  the  pleasure  of  his  successor),  the  King 
granted  to  A.,  by  letters  patent,  the  office  of  constable,  to  be  exercised  by  himself  or  de- 
puty, during  the  King's  pleasure.  A.  took  the  oaths,  and  held  the  office  till  the  death  of 
George  IV.  and  during  the  six  months  granted  by  st.  6  Ann.  c.  7.  s.  %.  and  also  till  a 
second  grant  by  letters  patent  of  the  King,  made  after  the  expiration  of  those  six  months, 
but  before  the  expiration  of  the  additional  six  months  given  by  stat.  1  W.  4.  c.  6.  The 
second  grant  recited  the  former  grant,  and  that  the  King  was  pleased  to  renew  the  appoint- 
ment, and  continue  A.  in  the  office,  and  then  granted  as  before  ;  and  A.  took  the  oaths 
again. 

After  the  first  grant,  and  before  the  second,  A.  appointed  the  defendant  his  deputy  ; 
and,  after  the  second  grant,  but  before  A.  had  taken  the  oaths  a  second  time,  A.  again 
appointed  and  continued  him  as  his  deputy  : 

Held,  that  A.  could  not  exercise  the  office  of  constable  till  he  was  sworn ;  that  the 
second  grant  to  A.  was  not  a  confirmation,  but  a  new  appointment ;  and  that,  consequently, 
it  was  necessary  that  A.  should  be  sworn  again,  before  he  could  exercise  the  office ;  and 
that  (supposing  A.  to  have  the  power  of  appointing  a  deputy  at  all,)  the  defendant,  not 
having  been  re-appointed  deputy  after  A.  had  taken  the  oaths  a  second  time,  was  not 
entitled  to  hold  that  office. 


(a)  The  words  of  the  original  charter,  which  were  referred  to  in  argu- 
ment, were  as  follows :  —  "  Sciatis  qu6d  volumus  et  concedimus  pro 

nobis 
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1835.       will  and  grant  that  his  town  of  Caernarvon  should  be 
thenceforth  a  free  borough,  and  that  his  men  of  the  said 

The  King 

against  town  should  be  free  burgesses,  and  that  the  constable  of 
his  castle  of  Caernarvon,  who  should  be  for  the  time, 
should  be  the  mayor  of  that  borough,  sworn,  as  well  to 
his  said  Majesty,  as  to  the  same  burgesses,  who  (oath 
for  preserving  his  said  Majesty's  rights  being  first  taken) 
should  swear  to  the  same  burgesses  upon  the  Gospels 
of  God,  that  he  would  preserve  the  liberties  of  the  same 
burgesses  granted  by  his  said  Majesty,  and  faithfully  do 
those  things  which  to  the  office  of  mayoralty  belong  in 
the  same  borough.  The  plea  then  alleged  the  accept- 
ance of  the  letters  patent,  and  that  they  were  still  in 
force  :  and  that  afterwards,  to  wit,  28th  of  April 
52  G.  III.,  by  other  letters  patent  of  that  date,  his  late 
Majesty  George  III.  did  give  and  grant  unto  Henry 
William,  now  Marquis  of  Anglesey,  and  then  Earl  of 
TJxbridge,  the  office  or  offices  of  constable  or  keeper  of 
his  said  Majesty's  castle  of  Caernarvon,  and  him,  the 
said  Henry  William,  constable  or  keeper  of  the  castle  of 
Caernarvon  aforesaid  did  ordain,  make,  depute,  and  con- 
stitute, by  those  letters  patent,  to  have,  enjoy,  exercise, 
and  occupy  the  office  aforesaid,  with  all  its  rights, 
liberties,  privileges,  and  appurtenances,  unto  the  said 
Henry  William,  by  himself  or  by  his  sufficient  deputy 
or  deputies,  during  his  said  Majesty's  pleasure;  and 


nobis  et  haeredibus  nostris,  quod  villa  nostra  de  Kaernarvon  de  c^tero  liber 
burgus  sit,  et  homines  nostri  ejusdem  villae  liberi  sint  burgenses ;  et  quod 
constabularius  castri  nostri  de  Kaernarvon,  qui  pro  tempore  fuerit,  sit  major 
burgi  illius  juratus  tarn  nobis  quam  eisdem  burgensibus,  qui  prius  praestito 
Sacramento  de  juribus  nostris  conservandis  eisdem  burgensibus  juret, 
super  Dei  evangelia,  quod  ipse  libertates  ejusdem  [eisdem?]  burgen- 
sibus a  nobis  concessas  conservabit,  et  faciei  fideliter  ea  quae  ad  officium 
majoris  pertinent  in  eodem  burgo." 

that, 
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that,  after  the  granting  of  the  said  last  mentioned  letters  1835 
patent,  to  wit,  22d  of  July  1812,  at  a  certain  court  of 
the  said  borough  of  Caernarvon^  duly  h olden  in  and  for 
the  said  borough,  the  said  Henry  William  became  and 
was  sworn,  as  well  to  our  said  sovereign  lord  the  King, 
as  to  the  burgesses  of  the  said  borough  of  Caernarvon  ; 
and,  oath  being  first  taken  to  preserve  the  rights  of  his 
said  Majesty,  did  then  and  there  swear  to  the  said  bur- 
gesses, upon  the  Gospels  of  God,  that  he  would  pre- 
serve the  liberties  of  the  said  burgesses,  so  granted  to 
them  the  said  burgesses  as  aforesaid,  and  faithfully  do 
those  things  which  to  the  office  of  mayoralty  belong,  in 
the  same  borough,  and  did  then  and  there  take  all  other 
oaths  in  that  behalf  requisite  and  usually  administered 
and  taken:  that  afterwards,  to  wit,  29th  of  January 
1820,  George  III.  died,  and  GeorgeTV.  succeeded  him 
that  the  Marquis  of  Anglesey,  from  the  28th  of  April 
52  G.  3.,  until  and  at  the  demise  of  George  III.,  by 
virtue  of  the  letters  patent  granted  to  him  by  George 
III.,  and  of  the  statute  in  such  case  made  and  pro- 
vided, held  the  office  of  constable  under  the  Crown 
during  pleasure,  and  was,  by  virtue  thereof,  mayor: 
that,  by  virtue  of  the  said  letters  patent  granted  to 
him  by  George  III.,  and  of  the  statute  in  such  case 
&c.,  notwithstanding  the  demise  of  George  III.,  he  con- 
tinued and  was  entitled  to  hold  the  office  of  constable 
during  the  pleasure  of  George  IV.,  and  by  virtue  thereof 
continued  to  be  mayor:  that  afterwards,  to  wit,  26th  of 
Ju7ie  1830,  George  IV.  died,  and  William  IV.  succeeded 
him :  that  the  Marquis  of  Anglesey ^  from  the  death 
of  George  III.  until  and  at  the  death  of  George  IV., 
by  virtue  of  the  letters  patent  granted  to  him  by 
George  III.  and  the  statute  in  such  case  &c.,  held  the 
office  of  constable  under  the  Crown  during  pleasure. 
Vol.  III.  3  E  and 


774. 


CASES  IN  TRINITY  TERM 


18S5.      and  was  by  virtue  thereof  mayor:  that,  by  virtue  of 

the  letters  patent,  so  to  him  &c.,  and  of  the  statutes  in 
The  King  . 

against  such  case  &c.,  notwithstanding  the  demise  of  George  IV., 
he  continued  and  was  entitled  to  hold  the  office  of  con- 
stable during  the  pleasure  of  William  IV.,  for  the  space  of 
six  months  next  after  the  demise  of  George  IV.,  unless 
sooner  removed  or  discharged  by  William  IV.,  and  by 
virtue  thereof  to  be  mayor  ^  that,  by  virtue  of  the  letters 
patent  granted  to  him  by  George  III.,  he  continued  con- 
stable and  mayor  until,  afterwards,  and  before  the  ex- 
piration of  six  months  from  and  after  the  passing  of  a 
certain  act  of  parliament,  made  in  the  first  year  of  the 
reign  of  the  now  king  (1  W.  ^.  c,  6.),  to  wit,  on  the  10th 
of  January  1  W,  4.,  by  certain  other  letters  patent, 
dated  the  day  and  year  last  aforesaid,  reciting  the  said 
grant  of  George  III.,  his  present  Majesty,  declaring 
himself  graciously  pleased  to  renew  the  said  appoint- 
ment^ and  to  continue  the  said  Henry  William  in  the  said 
office^  did  give  and  grant  unto  the  said  Henry  William  (set- 
ting out  the  grant,  which  was  to  the  same  effect  as  the 
grant  of  George  III.)  :  and  that  afterwards,  and  before 
the  filing  of  this  information,  to  wit,  on  the  day  and  year 
.last  aforesaid,  at  a  certain  court  (allegation,  in  the  same 
terms  as  before,  that  the  Marquis  was  again  sworn) : 
and  that,  from  the  making  of  the  last-mentioned  letters 
patent  hitherto,  the  Marquis  of  Anglesey  hath  held, 
used,  and  exercised,  and  been  entitled  to,  and  still  doth 
hold,  &c.,  and  is  entitled  to  the  said  office  or  offices  of 
constable  and  mayor :  That,  after  the  making  of  the 
letters  patent  of  Geoige  III.,  and  whilst  the  Marquis 
was  such  constable  and  such  mayor,  viz.,  21st  of  July 
1828,  the  Marquis,  by  deed  of  that  date,  did  duly  appoint 
the  defendant  his  deputy,  to  exercise  the  said  office  or 
offices  of  constable  of  the  said  castle,  and  mayor  of  the 

said 
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said  borough:  and  that,  after  the  execution  of  that  deed,  1835. 
viz.,  28th  of^  July  .1829,  at  a  certain  court  of  the  said  bo- 

The  King 

rough,  duly  held  in  and  for  the  said  borough,  the  defend-  against 
ant,  as  such  deputy,  became  and  was  sworn  (allegation, 
that  the  defendant  was  sworn,  in  the  same  terms  as  in  the 
allegations  respecting  the  oaths  of  the  Marquis) :  and 
that,  after  the  making  of  the  letters  patent  of  the  10th  of 
Jamiary  1831,  to  wit,  on  the  day  and  year  last  aforesaid, 
the  Marquis  again  duly  appointed  and  continued  the  said 
defendant  deputy  of  him  the  said  Marquis,  so  being  such 
constable  &c.,  and  as  such  mayor  &c.  as  aforesaid,  to 
exercise  the  said  office  or  offices  of  constable  Sec,  and 
mayor  &c.  By  virtue  whereof  he  the  said  defendant, 
continually,  from  the  time  of  his  being  first  appointed, 
V  hath  been  and  still  is  entitled  to  use  and  exercise  the 
said  office  of  mayor  of  the  said  borough  of  Caernarvon^ 
as  such  deputy  &c. ;  and  thereupon,  and  by  virtue  of 
the  premises,  he  the  said  defendant,  on  the  said  29th  of 
September  2  W.  4-.,  &c.,  and  by  that  warrant,  &c. 

Fourth  replication  to  first  plea.  That  the  defendant 
did  use,  &c,,  on  the  said  29th  of  September^  after  the  ex- 
piration of  six  calendar  months  next  after  the  passing  of 
an  act  of  parliament  made  in  1  W.  4.,  and  entitled  &c, 
(1  W.  4.  c.  6.);  and  that  the  Marquis  was  not  sworn,  and 
did  not  take  the  oath  required  by  the  charter,  at  any 
time  after  the  granting  of  the  letters  patent  by  his  pre- 
sent Majesty  to  the  Marquis  and  before  the  defendant 
so  used,  &c.,  though  a  reasonable  time  in  that  behalf, 
after  the  granting  of  the  letters  patent,  and  before  the 
defendant  so  used,  &c.,  had  elapsed. 
Demurrer  and  joinder  [a). 

.  The 

(a)  There  were  three  pleas,  and  several  replications  to  each.  The 
point  argued  and  decided  in  the  text  was  raised,  in  different  forms,  on 
3  E  2  the 
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1835.  The  case  was  argued  in  last  Hilary  term  [a), 

John  Jervis  in  support  of  the  demurrer.  First,  it 
is  not  essential  to  the  title  of  the  defendant  that  the 
Marquis  of  Anglesey  should  have  been  sworn  at  all. 
The  office  of  the  Marquis  is  a  military  office,  and 
not  strictly  analogous  to  common  corporate  offices: 

the  record ;  and  the  following  points  were  also  argued,  but  not  de- 
cided :  — 

1.  It  was  contended  for  the  Crown,  that  the  Marquis  of  Anglesey^  sup- 
posing him  entitled  to  act  as  naayor,  had  no  power  to  appoint  a  deputy, 
under  this  charter. 

On  this  point  the  following  authorities  were  referred  to  :  —  Com.  Dig. 
Officer  (TH.),  (D2.);  Bac.  Ahr.  Offices  and  Officers  {'L.) ;  Rex  v.  The 
Mayor  of  St.  Albari's,  12  East,  559;  Rex  v.  The  Mayor  of  Gravesend^ 
2  JB.  4;  C.  602.;  16  Vin.  Abr.  Officer  and  Officers  (I.),  p.  115.,  (I.  2.), 
p.  116.;  Phelps  v.  Winchcomb,  S  Rulst.  77.;  Midhurst  v.  Waite,  3  Bur. 
1259;  Molins  v.  Werby,  1  Lev.  76. 

2.  It  was  contended  for  the  Crown,  that,  if  the  Marquis  had  such  a 
power,  he  could  appoint  only  by  deed. 

On  this  point  the  following  authorities  were  referred  to  : . —  Bac.  Abr, 
Offices  and  Officers  (L.)  ;  Ca.  Law^  Eq.  (10  Mod.,  Regina  v.  Sutton),  74.; 
Kenny cott  v.  Bogen,  2  Bulst.  250. ;  Rex  v.  Lenthal,  3  Mod.  143. ;  The 
Earl  of  Shrewsbury's  Case,  9  Rep.  46  b ;  Owen  v.  Saunders,  1  Ld. 
Raym.  158.;  Rex  v.  Harris,  I  B.  ^  Ad.  936. ;  16  Vin.  Abr.  Officer  and 
Offices  {13.),  p.  117. ;  Clecott  v.  Dennys,  Cro.  Eliz.67.;  Midhurst  v. 
Waite,  3  Bur.  1259. 

3.  It  was  contended,  for  the  Crown,  that  the  defendant  had  not  any 
right  to  exercise  the  office  of  deputy  mayor,  or  to  act  as  mayor,  without 
having  been  sworn  into  office  after  the  last  grant  of  the  office  of  constable 
to  the  Marquis  of  Anglesey.  The  defendant  contended  that  no  oath  was 
necessary  to  be  taken  by  the  deputy  upon  his  acting ;  for  that,  first,  the 
oath  was  one  of  sanction,  and  not  of  qualification ;  and  that,  secondly,  the 
principal  was  answerable  for  the  deputy's  acts.  The  defendant  also  con- 
tended that,  if  an  oath  by  the  deputy  was  necessary,  the  oath  taken  on  his 
first  appointment  was  sufficient  to  entitle  him  to  act  after  the  second 
appointment. 

On  this  last  point  the  following  authorities  were  referred  to :  —  Rex  v. 
Clapham,  1  Vent.  110.;  Rex  v.  The  President  and  Council  of  the  Marches, 
1  Lev.  306.;  stat.  3  G.  1.  c.  15.  s.  19.;  stat.  I  W.  ^  M.  c.  21.  s.  9. 

(a)  Saturday,  January  24th,  and  Wednesday,  January  28th,  before  Lord 
Denman  C.  J.,  LiMledale  and  Williams  Js, 

the 
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the  corporation  itself  is,  in  fact,  a  military  corporation,  1835. 

founded  for  the  protection  of  the  Enolish  interest  in 

...  .  ^^'^'^ 

Wales.    The  distinction  between  oaths  of  sanction  and  against 

Roberts. 

oaths  of  qualification  has  often  been  recognized.  The 
latter  shews  the  acceptance  of  the  office,  and  must  be 
taken  before  the  officer  can  act.  The  oath  of  sanction 
is  merely  for  the  security  of  the  parties  interested  in 
the  due  execution  of  the  office;  and  tliis  sort  of  oath 
is  not  essential  to  the  officer  acting.  A  borouo;h  ma- 
gistrate  who  becomes  so,  ipso  facto,  by  having  held  a 
particular  office,  as  the  mayoralty,  may  act  before  he 
is  sworn ;  so  may  constables,  churchwardens,  tithing- 
men,  and  many  others  ;  Anonymous  case  in  Veritris  {a);  • 
Rex  V.  Corfe  Mullen  (judgment  of  the  Court 
though  in  ordinary  cases  a  mandamus  will  go  to  com- 
pel them  to  take  the  oath  of  sanction.  Now  here 
the  charter  expressly  directs  that  the  constable  shall 
be  ipso  facto  mayor;  and  no  intervention  of  the  bur- 
gesses is  necessary.  The  intention  was  to  add  the 
civil  power  of  the  mayoralty  to  the  military  power  of 
the  constableship.  The  clause  as  to  the  oath  prescribes 
that  the  oath  for  preserving  the  king's  rights  shall  be 
taken  before  the  oath  is  taken  to  the  burgesses.  But 
the  charter  does  not  make  either  oath  essential  to  the 
office ;  nor  does  it  even  prescribe  the  exact  form  of  the 
oath,  nor  direct  before  whom  it  shall  be  taken.  This  is  an 
office  lying  in  the  king's  grant.  If  it  could  not  be  held 
till  the  oath  was  taken,  it  would  be  derelict  whenever 
the  king  granted  it  to  an  officer  not  on  the  spot. 

Secondly,  the  Marquis  has  in  fact  been  duly  sworn. 
He  was  appointed  in  1812,  and  then  took  the  oath. 


(a)  1  Ventr.  267, 


{b)  1  B.  ^Ad,  218. 

3  E  3  By 
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1835.  By  Stat.  57  G.  3.  c.  45.  (fl)  (1817),  the  office  was  con- 
tinued till  the  death  of  George  IV.,  which  took  place, 
26th  of  June  1 830.  Then,  by  stat.  6  An7i,  c.  7.  5. 8.  [h\  the 
office  continued  for  six  months  longer  :  and  stat.  1  W.  4. 
c.  6.  (c)  continued  it  for  six  months  after  the  passing 
of  the  act,  23d  of  December  1830.  Therefore,  indepen- 
dently of  the  appointment  of  10th  of  January  1831,  the 
Marquis  would  have  held  his  office  on  till  the  23d  of 
June  1831,  subject  to  the  pleasure  of  the  Crown.  That 
appointment,  therefore,  was  merely  in  the  nature  of 

(a)  Which  enacts  that  all  persons  who,  on  the  day  of  the  demise  of 
George  III.,  "shall  hold  any  office,  civil  or  military,  under  the  Crown 
during  pleasure,  shall  under  and  by  virtue  of  this  act,  and  without  any 
new  or  other  patent,  commission,  warrant  or  authority,  continue  and  be 
intitled  in  all  respects,  notwithstanding  the  demise  of  his  Majesty,  to 
hold  and  enjoy  the  same ;  but  nevertheless  the  same  shall  be  held  or 
enjoyed  only  during  the  pleasure  of  the  King  or  Queen  who  shall  suc- 
ceed to  the  Crown  upon  the  demise  of  his  present  Majesty,  and  the  right 
and  title  to  hold  and  enjoy  the  same  under  the  authority  of  this  act  shall 
be  determinable  in  such  and  the  like  manner  by  the  King  or  Queen 
who  upon  the  demise  of  his  present  Majesty  shall  succeed  to  the  Crown, 
as  the  right  or  title  to  any  oflice,  place  or  employment,  granted  by  such 
succeeding  King  or  Queen  during  pleasure,  would  by  law  be  deter- 
minable." 

(b)  Nor  shall  any  office,  place,  or  employment,  civil  or  military, 
within  the  kingdoms  of  Great  Britain  or  Ireland,  dominion  of  Wales"  &c. 
"  become  void  by  reason  of  the  demise  or  death  of  her  present  Majesty,  her 
heirs  or  successors,  Queens  or  Kings  of  this  realm  ;  "  but  every  "  person 
and  persons  in  any  of  the  offices,  places,  and  employments  aforesaid,  shall 
continue  in  their  respective  offices,  places,  and  employments,  for  the  space 
of  six  months  next  after  such  death  or  demise,  unless  sooner  removed  and 
discharged  by  the  next  in  succession  as  aforesaid." 

(c)  Which  enacts,  "  That  all  and  every  commissions,  appointments, 
patents,  and  grants,  and  commission,  appointment,  patent,  and  grant,  of 
any  office  or  employment,  civil  or  military,  which  at  the  time  of  the  death 
or  demise  of  his  late  Majesty  King  George  IV.  were  or  was  in  force  and 
effect,  and  which  have  not  been  or  shall  not  be  superseded,  determined, 
or  made  void  by  his  present  Majesty  at  any  time  before  the  passing  of 
this  act,  shall  be  and  continue  and  remain  in  full  force  and  virtue  for  the 
space  of  six  calendar  months  next  after  the  passing  of  this  act,  unless  the 
same  shall  be  respectively  in  the  mean  time  superseded,  determined,  or 
made  void  "  by  the  then  King,  of  any  successor. 

a  con* 
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a  confirmation  of  a  defeasible  office;  and  the  office  was  .1835 
held  on  without  interruption  ;  so  that  no  fresh  oath  was 
necessary.    This  agrees  with  the  language  of  the  ap- 
pointment, as  set  out  in  the  plea,  which  professes  to  be 
a  renewal  and  continuation  of  the  former  appointment. 

Sir  W,  W,  Follett,  Solicitor  ^General,  contra.  First, 
as  to  the  question  whether  it  was  requisite  that  Lord 
Anglesey  should  be  sworn  at  all.    The  distinction  at- 
tempted on  the  other  side  has  never  been  applied  to 
the  case  of  the  mayor  of  a  corporation.  The  words  of  the 
charter  are  express.    In  Rex.  v.  Pindar  [a)  it  was  found 
that  the  defendant  had  been  duly  elected  mayor,  but  not 
duly  sworn  ;  and  there  was  judgment  of  ouster.  Rex  v. 
Swyer  [h)  is  to  the  same  effect.    In  Rex.  v.  Ellis,  re- 
ported in  a  note  to  Rev  v.  Courtenay  (c),  the  same 
decision  was  given  ;  and  Rex  v.  Jordan^  reported  in 
another  note  to  the  same  case  (c?),  establishes  a  similar 
principle  in  the  case  of  a  capital  burgess.  And  in  Rex  v. 
Courtenay  {e)  it  appears  that  the  same  objection  would 
have  prevailed  in  the  case  of  a  free  burgess.  Where 
the  corporator  has  an  inchoate  right,  he  may  be  com- 
pelled to  take  the  oath  by  mandamus,  or  he  may  ob- 
tain a  mandamus  to  swear  him  in  ;  but,  till  that  is  done, 
he  has  not  a  right  which  can  be  supported  on  a  quo 
warranto.    There  is  nothing  to  prevent  a  mayor  from 
obtaining  such  a  mandamus  under  the  present  charter. 
A  charter,  granting  a  court  in  civil  suits,  was  held  to  be 
obligatory  on  the  steward  and  suitors  of  a  lordship,  in 
Rex  V.  Havering  Atte  Bower  (g),  and  a  mandamus  was 

(a)  8  Mod.  234.  (b)  10  B.  ^  C.  486. 

(c)  9  East,  252.  not.  (a).  S.  C.  2  Str.  994. 

(c?)  9  East,  263.  not.  (o).  S.  C.  Ca.  K.  B.  temp.  Hardw.  255. 

(e)  9  East,  2-16.  (^)  5  B,  ^  Aid.  691. 

3  E  4?  granted 


'^^0  CASES  IN  TRINITY  TERM 

1835.  granted  to  compel  them  to  hold  it.  Neither  of  the 
The  King  authorities  cited  on  the  other  side  was  a  decision  on 
Roberts.  Warranto ;  nor  do  they  relate  to  corporate  offices ; 

and  in  Rex  v.  Corfe  Mullen  [a)  the  judgment  of  the 
Court  seems  to  have  been  in  some  measure  determined 
by  the  circumstance  that  a  month  was  allowed  to  the 
party  for  taking  the  oath. 

Secondly,  as  to  the  question  whether  the  Marquis  has 
in  fact  been  duly  sworn  in.  On  the  death  of  George  IV. 
he  would  have  ceased  to  be  in  office,  Com,  Dig.  Officer 
(K.  10),  except  for  the  operation  of  stat.  6  Ami,  c,  7.  s.  8. 
Then  stat.  1  W,  4.  c,  6.  merely  continues  the  privilege 
granted  by  the  former  statute,  for  six  months.  But, 
before  the  six  months  granted  by  the  latter  statute  had 
expired,  the  Marquis  took  a  new  appointment.  This  is 
not  a  confirmation,  any  more  than  a  grant  of  a  term  of 
twenty  years  to  a  party  holding  a  term  for  six  months 
would  be  a  confirmation  of  the  previous  term.  It  is  only 
under  the  appointment  by  his  present  Majesty  that  the 
defendant  can  make  title* 


John  Jerms  in  reply. 

First.  Where  a  charter  makes  an  oath  requisite  to 
the  office,  it  is  certainly  a  condition  precedent  to  the 
exercise  of  the  office.    This  was  probably  the  case  in 
Rea;  v.  Pindar  {b),  which  is  reported  as  The  Case  of  the 
Mayor  of  Penri^n,  in  Strange  (c),  and  is  referred  to  in 
Rex  v.  Reeks  {d) ;  from  which  last  case  it  appears  that 
Pindar  pleaded  the  constitution  of  the  corporation^  In 
Rex  V.  Ellis  (e)  the  argument  turned  upon  the  con- 
fa)  I  B.  4:  Ad.  211,  (b)  8  Mod.  234. 
(c)  lStr.582.                                   (d)  2Ld.  Rai/nt.  144^. 
(e)  9  :East,  252.  not.  (a).    S.  C.  2  Str.  994: 

struction 
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struction  of  the  charter,  and  upon  the  distinction  between 
being  sworn  "  before  the  mayor,"  and  by  the  mayor." 
Lord  Hardwiclce  certainly  said  that  the  title  was 
grounded  on  both  the  election  and  the  being  sworn; 
but  that  is  explained  by  what  was  said  by  him  in  Rex  v. 
Jordan  (a),  that  the  omission  to  be  sworn  for  so  long  a 
time  as  had  there  elapsed  was  a  renunciation  of  the 
office.  In  Rex  v.  Swyer  {h)  the  charter  expressly  re- 
quired that  the  mayor  should  be  sworn  before  he  should 
"  be  admitted  to  execute  that  office."  But,  even  admit- 
ting the  necessity  of  an  oath  in  ordinary  cases,  it  is  not 
necessary  here.  In  ordinary  corporations,  an  officer 
may  be  elected  without  his  consent :  he  is  usually  chosen 
for  a  year ;  he  must  usually  be  sworn,  semel  et  simul,  be- 
fore the  late  mayor:  and  the  object  of  the  oath  is  to 
secure  the  parties  who  are  to  be  governed  by  him, 
and  who  choose  him,  and  to  shew  his  acceptance.  Here 
the  constable  is  appointed  by  patent ;  the  grant  is  revoc- 
able and  renewable  at  pleasure :  he  cannot  be  sworn  be- 
fore his  predecessor,  because  the  predecessor's  office  ceases 
by  the  new  grant ;  and  the  King  has  the  security  of  be- 
ing able  to  revoke  the  grant,  in  case  of  unsatisfactory 
conduct.  And  the  office  of  constable  is  military.  The 
oath  is  not  taken  by  him  in  the  character  of  constable: 
so  that,  if  he  cannot  act  as  mayor  till  he  has  taken  the 
oath,  the  corporation  must  remain  without  any  mayor 
at  all  till  he  does  take  it ;  for  his  not  taking  it  will  not 
avoid  or  suspend  his  office  of  constable.  There  could 
be  no  mandamus  here  to  elect  and  swear  in  a  mayor, 
in  such  a  case.  The  oath,  therefore,  is  clearly  one  of 
sanction,  not  of  qualification.  v 

(o)  9  East,  263.  not.  (a).    S.  C.  Ca,  IC  B.  temp.  Hardv).  255. 
(6)  lOi?.  ^  C.  486. 

Secondly, 
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1835.  Secondly.  No  answer  has  been  given  to  the  argument, 

that  the  appointment     January  1831,  beino-  made  to  a 

The  King  ^  ^  ^  ^  '  C3 

against  party  already  possessing  the  office  defeasibly,  is  a  mere 
confirmation.  Suppose  the  custom  of  a  manor  required 
a  termor  to  take  an  oath,  could  it  be  necessary  to  take 
a  fresh  oath  on  the  enlargement  of  a  term,  which  would 
only  be  by  way  of  confirmation?  The  fallacy  lies  in 
calling  the  appointment  a  new  grant. 

Cur,  adv*  mlt. 


Lord  Denman  C.  J,  now  delivered  the  judgment  of 
the  Court. 

After  reading  the  first  plea,  and  the  fourth  repli- 
cation to  it,  his  Lordship  proceeded  as  follows:  — 

This  replication  is  demurrred  to. 

Several  other  points  were  raised  on  the  pleadings, 
some  relating  to  the  peculiar  nature  of  the  office  of  con- 
stable of  the  castle  of  Caernarvon,  and  the  constitution 
of  Welch  boroughs ;  and  some  arising  as  to  the  general 
doctrine  of  swearing  in  as  a  qualification  or  sanction  for 
particular  offices,  as  well  as  the  general  privilege  of  ap- 
pointing a  deputy.  But  we  are  not  called  upon  to  enter 
into  these  inquiries,  as  we  find,  in  the  replication  above 
said  to  have  been  demurred  to,  a  defect  in  the  noble 
Marquis's  title  at  the  period  of  his  last  appointing  the 
defendant  deputy  mayor  of  Caernarvon,  which  appears 
to  us  to  invalidate  his  title. 

The  charter  of  King  Edward  I.,  in  the  clause  re- 
ferred to,  has  clearly  made  it  necessary  that  the  con- 
stable of  the  borough  shall  take  the  oath  of  office  before 
he  can  be  a  good  mayor  of  the  borough,  and  of  course 
before  he  can  appoint  a  deputy ;  and  the  Marquis  was 
duly  sworn  in  the  first  instance,  before  he  appointed  the 

defendant. 


Robe 
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defendant.  By  st.  57  G.  3.  c.  45.  (the  object  of  which  was  1835. 
to  give  to  the  appointments  of  the  Prince  Regent  the     xhe  King 
same  duration  as  if  he  had  made  them  when  King),  the  jigainst 
office  was  continued  during  pleasure,  during  the  life  of 
King  George  IV.    But,  on  his  death,  the  office  was  con- 
tinued by  St.  6  Ann.  c.  7.  s.  8.  for  six  months  only ; 
just  before  the  expiration  of  which  period  the  act  of  the 
1st  of  his  present  Majesty  passed.   It  enacts  (his  Lord- 
ship here  read  st.  1  W,  4.  c,  6.). 

This  act  continued  the  Marquis  in  his  former  office 
for  six  months,  at  the  pleasure  of  the  Crown  ;  and  if, 
while  in  the  enjoyment  of  such  office,  he  had  duly  ap- 
pointed the  defendant  deputy  mayor,  that  appointment 
would  have  been  good  for  the  same  term.  But  the 
grant  of  the  office  of  constable  in  January  1831  was  not 
the  continuance  of  this  former  office :  it  was  manifestly 
a  new  appointment,  extending  to  the  life  of  his  Majesty 
and  the  Marquis,  if  his  Majesty  should  so  please.  This 
new  appointment  required,  by  the  words  of  the  charter, 
a  new  swearing  in  to  complete  the  title;  and,  as  the 
demurrer  admits  that  no  swearing  in  had  taken  place 
after  the  new  grant,  and  before  the  appointment  of  the 
deputy,  that  appointment  is  invalid. 

The  same  fact  is  replied  in  the  fourth  replication  to 
each  of  the  defendant's  pleas,  and  all  of  those  repli- 
cations are  demurred  to :  one  essential  part  of  the  de- 
fendant's title  is  therefore  wanting ;  and  our  judgment 
must  be  for  the  Crown. 

Judgment  for  the  Crown. 


f 
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Taylor  and  Parker,  Assignees  of  Walsh,  a 
Bankrupt,  against  Wilkinson  and  Gregory. 

gCIRE  facias  on  a  recognizance  of  bail,  of  Michaelmas 
term,  8  G.  4.  The  condition  of  the  recognizance, 
stated  in  the  declaration,  was, — in  case  Gregory^  who  had 
survived  Hipkins,  should  be  convicted  in  a  plea  in 
a  certain  action  theretofore  commenced  at  the  suit  of 
Taylor  and  Parker^  as  assignees  of  Walsh,  against  Gregory 
and  Hipkins  (the  latter  of  whom  had  died  since  the 
commencement  of  the  suit),  and  which  action  was  then 
depending  in  K.  B.  against  Gregory,  to  wit,  in  a  plea, 
for  that  whereas  Hipkins  and  Gregory,  theretofore,  to 
wit,  &c.,  were  indebted  to  Walsh,  before  he  became  a 
bankrupt,  in  the  sum  of  1200/.,  for  money  lent  before  he 
became  a  bankrupt,  and,  being  so  indebted,  they,  in 

damages  and  costs  in  the  said  plea,  or  render  himself.  The  declaration  then  alleged  that 
the  plaintiffs  declared  in  the  said  plea  on  the  four  causes  of  action  above  stated,  but 
had  leave  afterwards,  by  order  of  a  Judge,  to  amend,  and  did  amend  by  substituting  counts 
for  3000^.  lent ;  the  same  paid ;  the  same  had  and  received  ;  500/.  work  and  labour ;  1000/. 
for  interest;  and  SOOO/,  on  an  account  stated:  that  the  general  issue  and  statute  of  limit- 
ations were  pleaded,  and  the  plaintiffs  had  a  verdict  for  2104/.  in  the  whole;  but  for  1.?. 
on  the  first  and  third  counts,  and  for  1001/.  on  the  second.  That  they  obtained  judgment 
for  their  damages,  and  40s.  costs,  and  211/.  costs  of  increase.  That  the  sums  of  Is.  and 
that  of  1001/.,  were  recovered  on  the  promises  mentioned  in  the  recognizance ;  and  that  no 
part  of  these,  or  of  the  costs,  had  been  paid,  nor  the  principal  rendered. 

The  defendants  pleaded,  in  substance,  that  the  recognizance  was  entered  into  in  an 
action  commenced  by  original,  different  from  that  action  in  which  the  recovery  was  had. 
That  the  plaintiff's  had  paid  a  fine  to  the  King  upon  an  original  writ  for  1200/.,  but 
not  upon  any  writ  for  3000/.  That  the  order  for  amending  was  not  consented  to  by  the 
bail,  nor  made  a  rule  of  Court.  That,  after  the  trial  of  the  cause,  upon  argument  of  a  case 
reserved,  the  Court,  without  consent  of  the  bail,  gave  leave  to  the  plaintiffs  to  amend  their 
continuance  roll,  so  as  to  prevent  their  suit  from  being  barred  by  the  statute  of  limitations. 
That  by  the  amendment  additional  costs  were  incurred,  and  the  bail  were  subjected  to  an 
undivided  sum  for  costs  of  increase  on  all  the  counts. 

Held,  that  the  declaration  in  scire  facias  was  good :  that  the  recovery  was  had  in  the 
plea  in  which  the  original  was  sued  out,  notwithstanding  the  amendment :  that  costs  of 
increase  form  no  integral  part  of  the  subject-matter  of  a  suit,  being  awarded  separately 
by  the  Court ;  and,  therefore,  that  the  addition  to  the  responsibility  of  the  bail,  in  respect  of 
these  costs,  was  no  ground  of  discharge  for  them  ;  their  remedy,  if  aggrieved,  being  by 
application  to  the  Court:  and  that  the  other  objections  raised  by  the  pleas  were  not  main- 
tainable. 

consideration 


Wednesday^ 
June  1 7  th. 


A  declaration 
in  scire  facias 
on  a  recog- 
nizance of  bail 
set  forth  the 
condition, 
which  referred 
to  a  plea  de- 
pending at  the 
suit  of  the  plain- 
tiffs against 
the  principal 
for  12001.  lent, 
1200/.  paid, 
1200/.  had  and 
received,  and 
1200/.  due  on 
an  account 
stated ;  and 
which  con- 
dition was,  in 
case  the  prin- 
cipal should 
not  pay  the 
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consideration  thereof,  undertook  and  promised  Walsh,  1835. 
before  &c.,  to  pay  &c. ;  and  whereas  also  &c.,  the  like  " 

^        ^  J  ^  Taylor 

for  1200/.  paid;  also  the  like  for  1200/.  had  and  re-  against 

Wilkinson. 

ceived;  and  the  like  for  1200/.  due  on  an  account  stated: 

—  and  in  case  Gregory  should  not  pay  the  plaintiffs  such 

damages  and  costs  as  should  be  adjudged  to  them  in 

the  plea  aforesaid,  or  render  himself  into  the  custody  of  r, 

the  marshal,  &c.    The  declaration  in  scire  facias  then 

alleged  that  Taylor  and  Parlcer,  as  assignees,  afterwards 

(in  Michaelmas  term,  8  G.  4.)  declared  against  Gregory 

in  the  said  plea ;  and  it  set  out  the  declaration  therein, 

containing  four  counts  in  assumpsit,  on  the  several  causes 

of  action  above  mentioned. 

The  declaration  in  scire  facias  then  stated,  that,  on 
the  19th  of  November  1827,  Sir  John  Bayley,  Knight, 
then  being  one  of  the  justices,  &c.,  made  an  order  that, 
upon  payment  of  costs,  Taylor  and  Parker  should  be  at 
liberty  to  amend  their  declaration:  that  they  did  pay 
costs  and  amend ;  and  that  they  did  by  their  amended 
declaration  complain,  &c.  The  amended  declaration 
was  then  set  out,  containing  six  counts  on  promises 
before  the  bankruptcy,  viz. ;  ].  to  pay  3000/.  for  money 
lent;  2.  the  same,  for  money  paid;  3.  the  same,  for 
money  had  and  received :  4.  to  pay  500/.  for  work 
and  labour  as  an  agent,  and  for  commission  and  reward 
in  respect  thereof;  5.  1000/.  for  interest  of  monies  lent, 
monies  paid,  and  other  monies;  6.  3000/.  on  an  account 
stated. 

The  declaration  in  scire  facias  went  on  to  state  that 
Gregory  pleaded  the  general  issue  and  statute  of  limit- 
ations, on  which  issues  were  joined  (setting  out  the 
pleadings);  that  the  cause  was  tried  February  14th, 
1828,  and  that  the  jury  found  for  the  plaintiffs  on  both 
issues,  and  gave  damages  as  follows :  —  on  the  first  and 

third 
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1835.       third  counts,  Is.;  on  the  second,  100 U.  lis.  2c?.;  on  the 
fourth,  77/.  5s, ;  on  the  fifth,  1026/. :  the  whole  amount- 

Taylob 

against       ing  to  2104/.  17s.  2t/.,  and  40s.  costs ;  and  that  the  plain- 
tiffs remitted  the  damages  on  the  last  count.  That 
judgment  was  given  against  Gregory  for  the  damages 
and  costs  found  as  above,  and  211/.  12s.  lOd.  costs  of 
increase  (prout  patet).    And  that,  although  the  sum  of 
Is.,  recovered  on  the  first  and  third  counts,  "  was  reco- 
vered in  the  said  plea  in  the  said  recognizance  men- 
tioned, and  for  the  non-performance  of  the  said  pro- 
mises and  undertakings  in  the  said  recognizance  firstly 
and  thirdly  mentioned;"  and,  although  the  sum  of 
1001/.  lis,  2c?.,  recovered  on  the  second  count,  was  re- 
covered in  the  plea  in  the  said  recognizance  mentioned, 
and  for  non-performance  of  the  promise  and  undertaking 
therein  secondly  mentioned ;  yet  Gregory  did  not  pay  the 
said  sums,  or  any  part  thereof,  or  the  said  costs  and 
charges,  or  any  part  thereof,  or  render  himself,  according 
to  the  said  recognizance,  which,  as  well  as  the  judgment, 
was  still  in  force.    Conclusion,  in  the  usual  form,  with 
prayer  of  remedy,  and  scire  facias  to  the  bail  to  appear 
on  &c,,  and  shew  why  the  plaintiffs  should  not  have 
execution  against  them  according  to  the  force,  form,  and 
effect  of  the  said  recognizance,  &c. 

Pleas.  1.  That  the  plaintiffs  ought  not  to  have  exe- 
cution against  the  defendants  by  virtue  of  the  said 
recognizance  in  form  aforesaid,  because  no  judgment 
was  given  in  the  said  plea  and  action  against  Gregory^ 
by  and  at  the  suit  of  Taylor  and  Parker  as  assignees, 
in  the  condition  of  the  said  recognizance  mentioned. 
Verification. 

2.  That  Gregory  was  not  convicted  in  the  said  plea 
in  the  said  action  in  the  said  recognizance  mentioned, 
commenced,  &c.,  and  depending  in  K.  B.  at  the  time  of 

making 
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making  the  said  recognizance,  "  to  wit, 


in  a 


plea  to 


the  same  purport  and  effect  as  is  contained  and  set 
forth  in  the  condition  of  the  said  recognizance"  in  the 
declaration  mentioned.  Verification, 

3.  This  plea  led  to  an  issue  in  fact. 

4.  That  the  plea  and  action  in  the  declaration  men- 
tioned against  &c.,  in  the  condition  of  the  recognizance 
specified,  and  in  which  the  recognizance  was  made, 
was  commenced  and  prosecuted  by  and  upon  an  original 
writ,  set  forth  in  the  preceding  plea,  (which  stated  it 
as  a  writ  whereby  the  sheriffs  of  London  were  com- 
manded to  take  Gregory  and  HipJcins,  and  them  safely 
keep,  &c.,  to  answer,  &c.,  specifying  the  four  causes 
of  action  as  first  set  out  in  the  declaration  in  scire 
facias) :  and  that  the  plaintiffs,  "  in  declaring  in  the 
said  plea  and  action  so  commenced  and  prosecuted 
as  last  aforesaid,  were  bound  by  law  to  set  forth  and 
allefre  in  the  declaration  the  same  and  identical  causes 
of  action  as  those  set  forth  and  alleged  in  the  original 
writ  by  and  upon  which  the  said  plea  and  action  was 
commenced  and  prosecuted  as  last  aforesaid,  and  could 
not  in  and  by  their  declaration  set  forth  or  allege 
causes  of  action  in  substance  and  effect  at  variance 
with,  and  differing  from,  tiie  causes  of  action  set  forth 
and  alleged  in  the  original  writ  last  aforesaid."  Yet 
that  the  recovery,  in  the  declaration  in  this  action  men- 
tioned, by  the  plaintiffs  against  Gregory,  was  had  in  the 
plea  and  action  wherein  the  plaintiffs  declared  against 
him  to  the  purport  set  forth  in  the  amended  declaration, 
in  the  declaration  in  this  action  mentioned,  and  set  out 
in  the  third  plea  above  (which  contained  the  declaration, 
as  amended) ;  and  that  the  causes  of  action  set  forth  in 
the  amended  declaration     are  not  the  same  or  identical 

causes 


1835. 


Taylor 
against 
Wilkinson. 
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1835.  causes  of  action  as  those  set  forth  and  alleged  in  the 
^^^^      original  writ,"  but  different  in  substance  and  effect. 

against  Verification. 
Wilkinson. 

5.  This  plea  led  to  an  issue  in  fact. 

6.  That  a  fine  is  payable  to  the  King  upon  every 
original  writ,  the  amount  being  regulated  by  the  amount 
of  damages  laid  in  such  writ ;  that  the  plaintiffs  paid  the 
fine  only  upon  the  amount  of  damages  laid  in  the  ori- 
ginal writ  sued  out  by  them,  which  was  less  than  the 
amount  laid  in  their  amended  declaration,  and  less  than 
should  and  would  have  been  paid  if  the  damages  laid  in 
the  writ  had  equalled  in  amount  those  laid  in  the  declar- 
ation as  amended.  Verification. 

7.  That  Sir  J.  Bayley  did  not  with  the  consent  of 
the  now  defendants  make  any  order  in  the  said  cause 
that  &c.  (as  in  the  declaration  in  scire  facias).  Verifi- 
cation. 

8.  That  the  said  order  was  not,  before  the  writ  of 
scire  facias  issued,  made  a  rule  of  Court.  Verification. 

9.  That,  upon  the  trial  of  the  said  two  issues,  joined 
in  a  plea  and  J  action  wherein  Taylor  and  Parker  as 
assignees  &c.  were  plaintiffs,  and  Gregory  was  defend- 
ant, as  in  the  declaration  in  this  action  mentioned,  the 
plaintiffs,  for  the  purpose  of  proving  that  the  causes  of 
action  accrued  within  six  years,  gave  in  evidence  an 
office  copy  of  a  continuance  roll,  in  a  plea  wherein  Tay- 
lor and  Parker  as  assignees  &c.  were  plaintiffs,  and 
Gregory,  who  had  survived  HipkinSf  was  defendant. 
The  plea  then  set  out  the  roll,  stating  the  continuances 
from  Michaelmas  term  1812  to  the  morrow  of  the  Holy 
Trinity  1827,  and  concluding  with  a  vicecomes  non  misit 
breve.    That  the  plaintiffs  also  produced  for  the  same 
purpose  an  office  copy  of  a  writ  of  testatum  special 

capias 
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capias  ad  respondendum  (which  the  plea  set  out)  against  1835. 
Gregory,  at  the  suit  of  Taylor  and  Parker,  for  the  causes  ^ 
of  action  first  mentioned  in  the  declaration  in  scire  against 

Wilkinson. 

facias,  bearing  date  Jz^/j/ 4th,  1827;  and  that  no  other 
evidence  was  offered  for  the  purpose  above-mentioned. 
That  a  verdict  was  found  for  the  plaintiffs  in  the  said 
suit,  on  the  second  issue,  subject  to  the  opinion  of 
this  Court  on  a  special  case.  The  plea  then  set  out 
the  case,  which  is  stated,  in  substance,  in  the  report  of 
Taylor  v.  Gregory,  2  B,  ^  Ad.  257*;  and  it  went  on 
to  allege  that,  upon  the  facts  stated  in  the  case,  the 
Court  of  K.  B.,  by  a  rule,  made  without  the  consent  of 
the  now  defendants,  ordered  Gregory,  upon  &c.,  to 
shew  cause  why  the  plaintiffs  should  not  be  at  liberty  to 
amend  the  roll  by  adding  a  continuance  from  the  first  to 
the  last  return  of  Trinity  term  1827,  or  to  alter  the  teste 
of  the  writ  of  testatum  special  capias.  That,  on  the  16th 
of  April  1831,  the  Court,  by  another  rule,  without  the 
consent  of  the  now  defendants,  ordered  that  the  plain- 
tiffs should  be  at  liberty  to  amend  the  roll  by  adding 
a  continuance  as  above,  which  was  accordingly  done ; 
and,  by  a  rule  of  Court  afterwards  made  (May  7th, 
1831),  it  was  ordered  that  judgment  should  be  entered 
for  the  plaintiffs  in  that  suit.  And  the  plea  averred  that 
the  recovery  mentioned  in  the  declaration  in  scire  facias 
was  not  had  by  Taylor  and  Parker  upon  the  facts  stated 
in  the  special  case,  and  upon  which  the  opinion  of 
the  Court  was  taken,  but  upon  another  and  a  new  state 
of  facts,  not  found  by  the  jury  at  the  trial.  Verification. 

10.  The  defendants  "  say  for  further  plea,  that "  the 
plaintiffs  ought  not  to  have  execution  Jvr  the  costs  and 
charges  in  the  declaration  in  this  action  mentioned,  by 
virtue  of  the  said  recognizance,  because  &c.  (the  plea 

Vol.  III.  3  F  then 
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1835.       then  stated  the  nature  of  the  original  writ,  and  the  de- 

^^^^^^      claration  as  at  first  framed,  and  then  proceeded  to 

against       allege  that)  by  the  insertion  of  additional  counts,  under 
Wilkinson.  ^  .         .  ...  .  . 

the  order  of  Sir  J".  Baijley^  additional  issues  were  joined, 

and  additional  costs  incurred  :  and  by  the  recovery  had 
as  stated  in  the  declaration  in  scire  facias,  the  plain- 
tiffs recovered  an  undivided  sum  of  405.  for  costs,  and 
an  undivided  sum  of  211/.  125.  lOt?.  for  costs  of  in- 
crease; and,  therefore,  the  now  defendants  ought  not 
to  be  charged  on  the  said  recognizance  for  the  said 
costs  or  any  part  thereof,  &c.  Verification. 

Replication.  1.  That  judgment  was  given  in  the  said 
court,  &c.,  in  the  said  plea  and  action  against  &c.,  by 
and  at  the  suit  &c.,  in  the  condition  of  the  said  recog- 
nizance mentioned,  in  manner  and  form  as  Taylor  and 
Parlcer  have  in  their  said  writ  of  scire  facias  and  de- 
claration above  alleged,  "  as  by  the  record  of  the  said 
judgment  described  and  set  forth  in  the  said  writ  of  scire 
facias  and  declaration,  and  now  remaining  in  the  said 
court  of  our  said  lord  the  King,  before  the  King  himself 
at  Westminster,  will  appear :  and  this  the  said  John 
Thomas  Taylor  and  John  Parker,  as  such  assignees  as 
aforesaid,  are  ready  to  verify  by  the  said  record  of  the 
said  judgment  in  the  said  writ  of  scire  facias  and  de- 
claration mentioned,  when  and  in  such  manner  as  the 
said  Court  here  shall  order,"  &c. 

2.  That  Gregory  was  convicted  "  in  the  said  plea  in 
the  said  action,  in  the  said  recognizance  mentioned, 
commenced  at  the  said  suit"  of  Taylor  and  Parlcer 
against  Gregory  and  Hiplcins,  in  manner  and  form  as  in 
the  writ  of  scire  facias  and  declaration  thereon  is  alleged  ; 
as  by  the  record,  &c.  (as  before). 

4.  That  the  causes  of  action  set  forth  in  the  amended 
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declaration,  in  respect  of  which  Is,  was  recovered,  were  1835. 
the  same  and  identical  with  those  alleged  in  the  original  ^ 
writ,  so  far  as  the  said  writ  relates  to  the  non-perform-  against 
ance  of  the  promises  and  undertakings  therein  firstly 
and  thirdly  mentioned;  and  that  the  cause  of  action 
alleged  in  the  said  amended  declaration,  in  respect  of 
which  lOOlZ.        2d.  was  recovered,  was  and  is  the 
same  and  identical  with  that  stated  in  the  original  writ, 
so  far  as  that  writ  relates  to  the  non-performance  of  the 
promise  and  undertaking  therein  secondly  mentioned. 
Verification. 

6.  That  the  damages  laid  in  the  said  original  writ, 
and  in  respect  of  which  the  said  fine  was  paid,  included 
the  said  sums  of  l5.  and  lOOU.  Il5.  2d,  respectively  so 
recovered  as  in  the  declaration  in  this  action  mentioned. 
Verification. 

7,  8,  9,  10,  General  demurrers  to  the  last  four  pleas. 

Rejoinder.  As  to  the  replications  1.  and  2.,  de- 
murrer, assigning  for  cause  that  the  same  are  argumen- 
tative and  double,  and  do  not,  nor  does  either  of  them, 
allege  that  there  is  any  record  of  any  judgment  or  re- 
cognizance, or  that  there  is  or  has  been  any  judgment  or 
recognizance,  by  reason  whereof  the  defendants  are  or 
ought  to  be  made  liable  to  the  payment  of  any  debt  or 
sum  of  money  ;  and  that  they  do  not,  nor  does  either  of 
them,  contain  any  averment  of  any  record,  except  by 
reference  to  the  declaration  in  the  cause ;  and  that  they 
are  in  other  respects  &c.  To  the  replications  4.  and 
6.,  general  demurrer.  On  the  last  four,  joinder  in  de- 
murrer. The  defendants  stated,  on  their  paper  book, 
that  they  should  contend  that  the  declaration  was  bad. 

On  the  demurrers  to  the  replications  1,  2,  4,  and  6, 
the  plaintiffs  joined :  and  it  was  stated  on  their  paper 
3  F  2  book 
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book  that  they  should  contend  that  pleas  1,  2,  4,  and  6, 
were  bad  {a). 

Sir  fV.  W.  FoUeit,  on  a  former  day  in  this  term  {b), 
was  heard  in  support  of  the  demurrers  to  pleas  7,  8, 
9,  and  10,  and  of  the  replications  to  pleas  1,  2,  4, 
and  6.  After  stating  the  history  of  the  case  from  the 
reports  of  Gregory  v.  Hurrill  (c),  and  Taylor  v.  Gre- 
gory {d\  he  continued.  The  main  question  here  is, 
whether  the  bail  are  discharged  by  an  amendment 
made  without  their  consent  in  the  declaration,  in  con- 
sequence of  which  it  varies  from  the  original  writ. 
That,  as  a  general  proposition^  is  negatived  by  the 
second  decision  in  the  former  case  of  Taylor  v.  Gre- 
gory (e),  which  shews  that  the  bail  are  still  liable  to  the 
extent  of  such  damages  as  the  plaintiff  may  recover  on 

(a)  The  declaration  in  scire  facias,  as  originally  framed,  stated  the 
condition  of  the  recognizance  (as  above),  and  proceeded  to  set  out  only 
the  amended  declaration  in  assumpsit,  taking  no  notice  of  the  former  one ; 
it  then  alleged  a  recovery  by  the  plaintiffs,  and  judgment  given  for  them, 
prout  patet,  with  an  averment  of  the  identity  of  part  of  the  causes 
of  action.  The  defenjdants  pleaded  nul  tiel  record ;  and  the  record  was 
inspected  before  the  Master,  when  it  was  contended  that  the  declaration 
varied  from  the  original  writ,  and  therefore  that  the  judgment  was  not  a 
judgment  in  the  plea  mentioned  in  the  recognizance.  The  Master  de- 
cided against  the  objection.  A  rule  was  afterwards  obtained  calling  on 
the  plaintiffs  to  shew  cause  why  judgment  should  not  be  entered  for  the 
defendants  on  the  issue  of  nul  tiel  record  ;  and,  cause  being  shewn  (Nov. 
7th,  1833),  the  Court,  without  giving  any  decision  as  to  the  sufficiency 
of  the  declaration  in  scire  facias,  advised  that  it  should  be  amended, 
by  stating  the  facts  specially,  so  as  to  account  for  the  difference  between 
the  declaration  in  assumpsit  ultimately  proceeded  upon,  and  the  original 
writ  as  recited  in  the  recognizance.  The  declaration  in  scire  facias  was 
then  altered  to  its  present  form. 

(b)  June  9th.  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and 
Williams  J s.  The  argument  was  adjourned,  and  concluded  June  12th, 
before  the  same  Judges. 

(c)  5B.  ^  C.  341. 

(rf)  2  B.  ^  Jd.  257,  264.    And  see  2  B.  tjf  Ad.  774. 
(e)  2B.  ^  Ad.  2C4. 

the 
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the  counts  contained  in  the  original  writ :  though  it  is 
true  that  they  are  not  liable  on  the  added  counts.  As 
to  the  7th  plea,  there  is  no  authority  for  saying,  as  that 
plea  suggests,  that  counts  may  not  be  added  by  a  Judge's 
order,  without  the  consent  of  the  bail.  Nor  is  there  any 
authority  for  the  ^objection  taken  by  the  8th  plea.  A 
Judge's  order  for  amending  was  sufficient.  To  the  9th 
plea  it  is  a  complete  answer,  that  the  judgment  remains 
unreversed.  The  10th  plea  is  pleaded  as  an  answer  to 
the  whole  declaration,  and  therefore  bad.  Admitting 
the  plea  to  be  true,  there  is  still  a  forfeiture  of  the  re- 


1835. 

Taylor 

against 

WlLKIIirsON. 


Then,  as  to  the  matters  pleaded  in  reply.  The  1st 
replication  is  properly  pleaded,  and  brings  the  record 
on  which  the  plaintiffs  rely,  fully  before  the  Court.  The 
plaintiffs  tie  themselves  down  to  the  proof  of  a  particular 
record.  So,  in  the  second  replication,  the  judgment 
relied  upon  is  distinctly  pointed  out,  and  a  verification 
of  that  judgment  offered,  by  the  record.  The  demurrers 
to  the  4tli  and  6th  replications  raise  the  point  which 
was  decided  in  Taylor  v.  Gregory  [a).  If  it  is  said  that 
the  plaintiffs  did  not,  in  point  of  fact,  ultimately  recover 
upon  causes  of  action  which  were  stated  in  the  original 
writ :  that  might  be  so ;  but  the  question  was  for  a 
jury.  If,  however,  the  defendants  mean  to  contend  (as 
they  probably  do,  on  demurrer)  that  after  amendment 
the  causes  could  not  be  the  same,  that  question  is  dis- 
posed of  by  Taylor  v.  Gregory  («).  And  there  is  no 
authority  for  contending  that,  because  the  declaration 
was  amended,  the  action  could  not  be  the  same.  It  is 
true  that,  formerly  at  least,  where  an  action  was  com- 
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1835.  menced  by  original,  the  writ  was  supposed  to  contain 
"    ^      the  whole  of  the  declaration,  and,  if  the  declaration  were 

Tatlor 

against  amended,  it  would  be  presumed  that  the  original  would 
Wilkinson^ 

receive  a  corresponding  amendment,  if  necessary.  And, 
at  one  time,  a  variance  between  the  declaration  and  the 
original  might  have  been  taken  advantage  of  by  the  de- 
fendant; but  that  was  subsequently  prevented,  after 
verdict,  by  express  statutory  provision;  18  Eliz.  c,  14** 
s,  1.;  21  Ja,  1.  c,  13.  s.  2.;  5  G.  1.  c.  13.  s.  1.;  and  be- 
fore verdict,  by  the  refusal  of  the  Courts  to  grant  oyer 
of  original  writs.  In  1  Wms,  Saunders  S18.  {a)  Mr.  Serjt. 
Williams,  after  discussing  the  subject  of  variance  be- 
tween the  original  writ  and  declaration,  says,  "  From 
hence  it  seems  to  follow,  that  no  advantage  whatever 
can  now  be  had,  either  of  a  defective  original,  or  of  a 
variance  between  it  and  the  declaration."  If  the  de- 
fendant himself  could  not  take  this  advantage,  the  bail 
cannot. 

The  real  question  then  is,  whether  the  former  de- 
cision of  this  Court,  as  to  the  liability  of  bail  after  amend- 
ment of  the  declaration,  be  a  correct  one  or  not.  It  is 
stated,  in  2  Wms.  Saund.  11  d,  (b),  that  bail  are  dis- 
charged if  the  plaintiff  declares  for  a  different  cause  of 
action  from  that  mentioned  in  the  writ,  and  instances 
are  referred  to.  The  rule  furnished  by  the  authorities 
appears  to  be,  that  if  the  form  of  action  be  different, 
,  whether  the  suit  was  commenced  by  original  or  not,  the 

bail  are  entitled  to  relief  (and  this  is  illustrated  by 
Mayfield  v.  Davison  (c)  and  Gree?i  v.  Elgie  (d)  ) :  if  the 
form  of  action  be  the  same,  the  plaintiff  may  recover 

(a)  Note  (3)  to  Redman  v.  Edolph. 

(6)  Note  (4)  to  Underhill  v.  Devereux. 

(g)  10  B.  ^  C.  223.  (rf)  3  5.^  Ad.  437. 

for 
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for  a  cause  of  action  in  respect  of  which  the  bail  became  1835. 
bound,  or  for  a  new  cause  of  action ;  in  the  latter  case  Z 

'  Taylor 

the  bail  are  discharged;  Wkeelwrip/it  v,  JuUing(a) ;  in  against 

°  ^       ^  Wilkinson. 

the  former,  not.  The  rule  upon  the  subject  is,  that  the 
alteration  shall  not  operate  to  prejudice  the  bail.  A  rule 
of  K.B.  of  Easter  T.  5  G.  2.,  cited  in  Jacob  v.  Bowes  (b), 
directs,  that  where  the  plaintiff  recovers  a  greater  sum 
than  is  expressed  in  the  process  on  which  he  declares, 
the  bail  shall  be  liable  for  the  sum  sworn  to,  and  in- 
dorsed on  the  said  process,  or  for  any  lesser  sum  which 
the  plaintiff  shall  recover.  The  principle  of  that  rule  is 
relied  upon  by  the  plaintiffs  here.  They  have  recovered 
partly  for  the  causes  of  action  mentioned  in  the  recog- 
nizance; and  they  have  recovered  upon  those  causes 
of  action,  and  claim  against  the  bail,  less  than  the  sum 
for  which  the  bail  became  bound.  In  Gray  v.  Harmy  {c) 
the  defendant  was  arrested  for  an  alleged  debt  for  goods 
sold  and  delivered,  and  money  lent.  The  declaration 
contained  no  count  for  goods.  Littledale^,  held,  never- 
theless, that  the  bail  were  not  entitled  to  an  exoneretur, 
because  the  plaintiff  might  recover  on  the  count  for 
money  lent,  as  far  as  he  could  prove. 

Sir  John  Catnpbell^  Attorney-General,  contra.  The 
first  question  is,  whether  the  declaration  is  not  bad,  as 
not  shewing  any  breach  of  the  contract  entered  into  by 
the  bail.  What  is  the  contract?  It  is  contained  in  a  re- 
cognizance entered  into  in  an  action  by  original,  to  be 
answerable  in  case  the  defendant  shall  be  convicted  "  in 
the  plea  aforesaid,"  referring  to  the  original  writ,  which 

(a)  7  Taunt.  304. 

(6)  6  East,  313.    Rules  and  Orders  of  K.  B.  p.  2.  ed.  1822. 
(c)  1  Dowl.  P.  C.  114. 
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1835.      contains  a  minute  detail  of  the  causes  of  action.  Where 
the  suit  is  commenced  by  bill  of  Middlesex^  there  is  no 

Taylor  ,  ^  ' 

against       such  minute  statement  to  which  reference  could  be  made 

Wilkinson.     .  .  p  i    -i  rr>\ 

in  the  recognizance  of  bail.  The  recognizance,  there- 
fore, in  the  one  case,  is  much  more  definite  than  in  the 
other.  And  here  the  recognizance,  as  stated  in  the 
declaration,  recites  the  causes  of  action  as  set  out  in  the 
original  writ,  with  great  particularity  :  and  the  con- 
dition is,  in  case  Gregori/  should  be  convicted,  &c.,  "  in 
the  plea  aforesaid."  Then,  has  there  been  judgment 
"  in  the  plea  aforesaid?"  or  does  not  the  addition  of 
new  causes  of  action  destroy  the  identity  of  the  plea  ? 
The  bail  are  supposed  to  have  the  original  writ  read 
over  to  them,  and  to  consider  of  the  causes  of  action, 
before  they  bind  themselves.  If  the  present  defendants 
had  known  that  new  causes  of  action  and  new  counts 
might  be  added,  and  the  amount  of  damages  increased, 
as  was  done  here,  it  may  be  presumed  that  they  would 
not  have  entered  into  the  recognizance.  The  costs  at 
least  might  be  indefinitely  increased  by  such  additions. 
The  declaration  in  scire  facias  does  not  expressly  state 
what  amendment  was  permitted  by  the  order  of  Bayley  J. 
No  count  of  the  amended  declaration  in  assumpsit  cor- 
responds with  any  one  of  the  causes  of  action  in  the 
original  writ,  or  any  count  of  the  first  declaration,  as 
stated  in  the  declaration  in  scire  facias.  The  costs  are 
entire;  and,  if  the  defendants  are  liable  for  them  at  all 
by  the  condition  of  the  recognizance,  they  are  liable  if 
any  portion  of  them  is  unpaid.  The  question  is  not, 
whether  the  Court  has  or  has  not  power,  as  between  the 
parties,  to  allow  additional  counts  ;  but  whether,  as  re- 
gards the  bail,  the  suit,  when  such  counts  are  added, 
and  promises  alleged  to  the  amount  of  3000/.  instead  of 

1200/., 
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1200/.,  is  the  same  suit  as  that  described  in  the  recog-  1835. 
nizance.    In  this  view  of  the  case,  the  sum  actually  " 

Taylor 

recovered  is  immaterial.    But  the  plaintiffs  did  in  fact  against 

Wilkinson. 

recover  by  the  verdict  a  much  larger  sum  than  1200/. 
and  costs,  which  cannot  be  divided,  upon  the  new  as 
well  as  the  old  counts  :  and  the  condition  of  the  recog- 
nizance is,  if  Gregory  shall  not  pay  the  plaintiffs  "  all 
such  damages,  costs,  and  charges,"  as  shall  be  adjudged 
against  him  in  the  plea  aforesaid.  If  the  plea  upon 
which  judgment  has  been  given,  as  stated  in  this  declar- 
ation, is  identical  with  the  plea  mentioned  in  the  recog- 
nizance, and  the  judgment  is  good,  the  execution 
mentioned  at  the  end  of  the  declaration  should  issue  for 
the  whole  sum  awarded  by  the  judgment.  But  the 
judgment,  as  stated,  is  not  warranted  by  the  writ. 

It  has  been  said  that  this  objection  cannot  prevail, 
because  it  is  now  held  that  no  advantage  can  be  taken 
of  a  defective  original,  or  of  a  variance  between  the 
original  and  declaration ;  and  it  is  true  that,  since  the 
statutes  which  were  cited,  this  cannot  be  done  after  ver- 
dict, and  that,  in  earlier  stages  of  a  cause,  the  Court  will 
not  grant  oyer  of  the  original  writ,  for  the  purpose  of 
raising  an  objection.  But  it  does  not  follow  that  the 
original  writ  set  out  in  this  declaration  in  scire  facias 
must  be  considered  as  supporting  the  judgment,  also  set 
out  in  it;  and  that  the  defendants  are  precluded  from 
saying  that  the  writ  and  judgment  are  not  in  the  same 
plea.  Edwards  v.  Watkin  («),  BerkenJiead  v.  Nut  hall  (b),  ' 
Norton  v.  Palmer  {c\  shew  that  where  the  writ  and 
count  have  been  brought  before  the  Court,  a  substantial 
variance  {d)  between  them  has  been  held  good  ground 

(a)  Cro.  Eliz.  185.  (6)  Cro.  Eliz.  198. 

(e)  Cro.  Eliz.  829.  (d)  After  stato  18  Eliz.  c,  14. 
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1835.      of  error,  or  for  arresting  judgment;  the  verdict  being 
no  bar  to  such  an  objection  at  the  time  when  those  cases 

Taylor 

against       were  decided.    In  Yates  v.  Plaxton  {a},  on  scire  facias 

Wilkinson.  .        ,  . 

agamst  bail,  it  appeared  on  the  pleadings  that  the 
original  writ  against  the  principal  was  sued  out  in  the 
county  of  York,  and  the  recovery  against  him  was  in  the 
county  of  the  city  of  York,  and  judgment  was  had  thereon: 
the  plaintiff  pleaded  that  in  such  a  case  the  bail  were 
liable,  which  allegation  the  defendants  traversed  ;  and,  the 
plaintiff  having  demurred  specially,  because  a  traverse 
was  taken  on  matter  of  law,  the  defendants  had  judgment. 
That  shews  that  an  objection  like  the  present  may  be 
taken  by  bail,  where  it  can  be  made  apparent  to  the 
Court  that  the  writ  is  not  in  the  same  plea  as  the  judg- 
ment. \_Littledale  J.  Suppose  the  amendment  under  the 
order  of  BayleyJ,  had  been  made  by  stating  that  Gregory 
was  indebted  in  the  sum  of  1200/.  on  the  1st  of  January, 
and  1800/.  on  the  1st  of  February,  thus  keeping  the  two 
claims  perfectly  distinct,  could  your  objection  have  pre- 
vailed then  ?J  It  would.  The  plea  would  not  have  been 
that  mentioned  in  the  writ.  The  liability  to  costs  might 
have  been  increased  indefinitely,  and  the  bail  are  answer- 
able for  the  whole.  And  the  risk  would  still  have  been 
enhanced,  because  it  might  probably  happen,  if  the  de- 
mand of  the  plaintiffs  became  greater  than  the  principal 
could  satisfy,  that  he  would  go  away  without  paying  any 
part  of  it. 

.  Then,  as  to  the  particular  pleas.  Plea  1.  is  sub- 
stantially good,  though  it  might  perhaps  have  been 
objected  to  on  special  demurrer  as  an  informal  plea  of 
nul  tiel  record.  Plea  2.  pursues  (as  it  ought)  the  very 
words  of  the  recognizance.    Plea  4.  gives  a  complete 

(a)  Levinz's  Entries,  170. 

answer 
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answer  to  the  action.    If  the  causes  of  action  stated  in  1835. 
the  declaration  were  not  the  same  as  those  stated  in  the 

Taylor 

original  writ,  there  has  been  no  recovery  according  to  against 

Wilkinson. 

the  condition  of  the  recognizance,  and  it  is  not  forfeited. 
Plea  6.  also  gives  a  valid  answer.  The  fine  is  paid  on 
the  supposition  that  the  plaintiff  can  recover  no  more 
than  1200/.;  he  afterwards  proceeds  for  3000/.,  and  no 
fine  is  paid  for  the  difference.  The  only  proper  mode 
of  making  the  alteration  would  have  been  to  obtain  the 
leave  of  the  Master  of  the  Rolls  to  amend  the  original, 
and  the  consent  of  the  bail  to  raise  the  amount  of  the 
recognizance.  [Patteson  J.  That  would  have  been  in 
effect  commencing  a  new  action.]  The  Court  would 
not  have  allowed  the  recognizance  to  be  altered  unless 
the  bail  had  agreed;  neither  will  they  allow  them  to  be 
fixed  in  the  altered  amount,  without  such  agreement. 
As  to  pleas  7.  and  8.,  the  order  of  Bayley  J.  for  amend- 
ing is  relied  upon  as  answering  the  objection  which 
arises  from  the  want  of  consent  by  the  bail.  But  it 
ought  to  be  shewn,  in  strict  legal  form,  that  the  amend- 
ment was  made  by  authority  of  the  Court.  The 
order  of  a  single  Judge  is  not,  till  it  is  made  a  rule  of 
Court,  equivalent  to  that  authority,  unless  where  a  pe- 
culiar effect  is  given  to  the  order  by  act  of  parliament^ 
as  in  the  case  of  a  habeas  corpus.  Plea  9.  raises  » 
the  question  whether  bail  are  to  be  affected  by  that 
which  is  at  least  a  stretch  of  the  authority  of  this 
Court,  the  ordering  continuances  to  be  entered  atfter 
the  proper  time.  As  a  question  of  practice,  and  as 
between  plaintiff  and  defendant,  it  has  been  held  that 
this  may  be  done ;  but  it  is  noW  for  the  first  time  to  be 
decided  how  such  entry,  appearing  on  the  record,  shall 
operate  on  the  liabilities  of  bail.  As  to  plea  10.,  it  must 
be  admitted  that  the  plea,  as  framed,  should  not  have 

been 
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been  to  the  whole  declaration,  because  the  defendants 
are  liable  unless  they  can  shew  that  the  condition  has  in 
no  respect  been  broken.  But  that  supports  the  argu- 
ment before  urged  on  behalf  of  the  defendants.  By  the 
condition  of  the  recognizance  all  the  damages  and  costs 
in  the  plea,  to  which  it  refers,  must  be  satisfied,  or  the 
defendant  in  that  plea  rendered.  Now,  if  the  damages 
and  costs  so  provided  for  are  those  recoverable  in  the 
plea  relied  upon  by  the  plaintiffs,  and  if  the  defendants 
cannot  discharge  themselves  without  shewing  that  the 
condition  has  been  in  all  respects  complied  with,  their 
liability  has  been  unjustly  extended  by  the  change  made 
in  the  declaration.  To  say  that  the  whole  damages  and 
costs  are  not  claimed  in  the  declaration,  is  no-  answer, 
since,  according  to  the  argument  for  the  plaintiffs,  they 
were  claimable,  and  the  defendants  were  bound  to  shew 
a  complete  fulfilment  of  their  recognizance. 

Sir  fV.  W,  Follett  in  reply.  The  whole  case  turns 
upon  the  question  already  decided  in  Taylor  v.  Gre- 
gory [a)y  namely,  whether  the  recovery  was  in  tbat  plea 
in  which  the  bail  bound  themselves.  As  to  the  effect  of 
the  Judge's  order  for  amendment,  that  order  was  made 
on  payment  of  costs.  {Fatteson  J.  The  costs  were 
received  under  the  order ;  and  now  the  bail  say  that  it 
was  not  valid,  because  not  made  a  rule  of  Court.]  The 
practice  as  to  amending  shews  that  the  addition  of 
counts  does  not  affect  the  identity  of  the  suit.  In  actions 
to  recover  penalties  for  usury,  such  amendments  are 
continually  made  after  the  time  for  commencing  an 
action  has  elapsed.  In  Wood  v.-  Grimwood  {b)  count 
after  count  was  so  added.    If  any  advantage  can  be 

(a)  2  J5.  ^  Ad.  264. 

(b)  tO  B,  ^  C.  679,  689,  (but  not  stating  this  fact). 

taken. 


1835. 


Taylor 
against 
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taken  of  the  difference  between  the  writ  and  amended  1835. 
declaration,  as  an  objection  to  the  writ,  that  is  open  to  ~ 

*'  *  Taylor 

the  defendants  ;  but  the  action  is  the  same ;  and,  if  the  against 

Wilkinson. 

same  as  to  the  original  defendant,  it  is  so  as  to  the  bail. 
When  this  case  was  before  the  Court  on  the  motion  to 
enter  a  verdict  for  the  defendants,  the  facts  were  not 
stated  on  the  declaration  in  scire  facias  so  as  to  connect 
the  declaration  in  assumpsit  on  which  the  plaintiffs  re- 
covered, with  the  original  writ;  and  the  Court  gave 
leave  to  amend,  saying  that,  if  the  plaintifl's  were  right 
in  their  action,  they  could  not  be  wrong  in  setting  out 
the  facts  specially.  The.  facts  are  now  set  out,  and  the 
judgment  connected  by  averment  with  the  writ.  As  to 
the  cases  referred  to  on  the  other  side,  Berlcenhead  v. 
Nutliall  (a)  was  decided  on  stat.  18  JEliz.  c.  14.  5.  1. ; 
that  act  cured  the  want  of  an  original  writ,  but  not  a  sub- 
stantial variance.  The  writ  there  was  for  166/.  13s.  4:d., 
the  declaration  for  lYlZ.  105.;  that  was  held  fatal,  as  a 
variance,  the  action  continuing  the  same.  If  the  action 
had  been  a  different  one,  by  reason  of  the  change  from 
166L  to  171/.,  the  objection  would  have  been  that,  in  the 
new  action,  there  was  no  original ;  and  that  would  have 
been  cured  by  the  statute.  The  same  argument  applies 
to  Edbom^ds  v.  WatJcin  {b).  So,  it  was  said  by  the  Court 
in  Norton  v.  Palmer  (c),  that  the  statute  18  Eliz,  c.  14. 
"  helps  only,  where  there  is  not  any  writ,  but  not  where 
the  writ  and  declaration  varies  in  substance."  In  Jo/ins 
V.  Staynar  {d)  the  writ,  which  was  certified  on  diminu- 
tion alleged,  appeared  to  be  sued  out  before  the  cause 
of  action  accrued  as  stated  in  the  declaration;  and, 
as  there  was  a  continuance  wanting,  the  counsel  for 

(a)  Cro.  EUz.  198.  (6)  Cro.  Eliz.  185. 

{c)  Cro.  Eliz.  829.  {d)  Cro.  Car.  272,  281. 

the 
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1835.  the  plaintiff  suggested  that  another  original  might 
"    ~"      have  been  sued  out,  which  was  missincr,  or  that  the 

Taylor  ^' 

against       action  proceeded  in  had  been  commenced  without  an 

Wilkinson. 

original  ;  and  he  cited  Calthorp  v.  Culpepper  [a)  and 
Reynel  v.  KeUey  (b)  :  but  the  Court  held  that,  as  the 
writ  here  was  certified  as  an  original  in  this  action,  and 
as  it  was  taken  out  before  the  cause  of  action,  it  was  a 
vicious  and  an  ill  original,  not  aided  by  any  statute. 
That  illustrates  Yates  v.  Piaxton  {c\  where,  according 
to  the  principle  of  the  cases  to  which  it  was  attempted 
to  assimilate  Johns  v.  Staynar  {d\  a  recovery  in  the 
county  of  the  city  of  York  was  considered  to  be  no 
recovery  in  an  action  commenced  in  the  county ;  and 
the  bail  in  that  action  were  held  to  be  discharged.  Sub- 
sequently to  these  cases,  by  stat.  5  G.  1.  c,  13.,  it  was 
enacted  that  no  judgment  should  be  reversed  after  ver- 
dict, for  any  defect  in  form  or  substance,  in  any  writ,  or 
for  any  variance  in  such  writs  from  the  declaration  or 
other  proceedings.  The  alteration  complained  of  in  the 
present  case  would  have  been  such  a  variance  as  might 
have  been  objected  to  under  stat.  18  Eliz,  c,  14-.,  but  is 
cured  by  stat.  5  G.  1.  c.  13. 

If  the  bail  are  subjected  to  any  hardship  in  this  case, 
it  may  be  a  ground  for  the  equitable  interference  of  the 
Court,  but  is  no  answer  to  a  proceeding  on  the  recog- 
ni^iance.  In  Taylor  v,  Gregory  [e)  the  Court  held  that 
the  bail  were  not  exonerated  by  the  introducing  of  new 
causes  of  action ;  but  they  suggested  that  the  new  de- 
mands might  be  separated  from  the  former  ones.  That 
has  been  done:  this  declaration  relates  to  the  former 

(a)  Cro.  Jac.  654.  (6)  Cro.  Jac  675. 

(c)  Levinz's  Entries,  170.  (d)  Cro.  Car.  272,  281. 

(e)  2B.  ^  Ad.  264:. 

demands 
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demands  only.    The  case  of  the  bail  was  a  second  time  1835. 
under  the  consideration  of  the  Court  in  Taylor  v.  Gre-  ~ 

Taylor 

^ory  (a),  and  the  rule  then  made  absolute  was  modified  against 

^  ^  Wilkinson. 

for  their  protection,  but  nothing  was  said  of  exempting 
them  from  liability.  The  plaintiffs  only  seek  to  hold 
the  bail  responsible  for  the  amount  in  which  they  were 
so  originally.  \_Patteson  J.  There  might  be  counts  for 
causes  of  action  not  bailable.  Littledale  J.  The  recog- 
nizance would  then  be  entered  on  the  roll  as  to  the 
bailable  counts  only,]  Even  in  such  a  case  the  same 
objection  might  be  raised  as  the  defendants  have  sug- 
gested here;  that  the  costs  could  not  be  separated. 

As  to  the  pleadings;  the  defendants  ought  to  have 
answered  the  replication  to  the  first  plea  by  traversing 
the  fact  of  the  judgment  there  alleged  ;  and  so,  as  to  the 
replication  to  the  second  plea,  if  they  meant  to  deny  that 
the  causes  of  action  upon  which  the  principal  was  con- 
victed were  the  same  as  those  contained  in  the  original,  ✓ 
they  should  have  pleaded  that  as  a  matter  of  fact.  Such 
a  question  is  clearly  the  subject  of  an  issue  in  fatt; 
Seddon  v.  Tulop  (6),  Lord  Bagot  v.  Williams  {c) ;  and  the 
defendants  here  have  so  treated  it  in  their  fourth  plea. 
As  to  the  want  of  a  proper  fine,  that,  if  a  valid  objection, 
would  have  been  available  in  former  stages  of  this  case, 
but  it  has  nevei*  weighed  with  the  Court.  \_Litlledale  J. 
The  want  of  a  fine,  if  an  attempt  were  made  to  evade 
it,  would  be  matter  for  the  attention  of  the  filacer.]  With 
respect  to  the  seventh  and  eighth  pleas,  no  authority  has 
been  shewn  for  saying  that  the  consent  of  the  bail  was 
necessary  to  an  order  for  amendment.  When  bail  are 
to  be  discharged,  the  question  is,  whether  they  are  pre- 

(a)  2B.^  Ad.  774.  '  (6)  6  T.  R.  607. 

(c)  SB,  ^  C,  235. 

judiced 
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1835.      judiced  by  the  proceeding  (as  in  Stex)emon  v.  'Roche  {a) ), 
'      not  whether  they  have  consented  to  it.   As  to  the  Judge's 

Taylor  ^  ^  ° 

against       order,  it  has  never  been  questioned  that  an  order  at 

Wilkinson.  .  i  •  t 

chambers  is  as  binding  on  parties  as  a  rule  made  in 
Court;  though  it  is  not  sufficient  for  the  purpose  of 
bringing  a  person  into  contempt.  The  doctrine  of 
amendments  at  chambers  is  stated  by  Lord  Mansfield  in 
Hex  V.  Wilkes  (b).  The  objections  to  the  ninth  and 
tenth  pleas  are  not  answered. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  principal  facts  as  alleged  in 
the  declaration  in  scire  facias,  his  Lordship  proceeded  : — 
The  defendants  pleaded  various  pleas,  stating  their  de- 
fence in  various  ways,  but  all,  in  effect,  amounting  to  this, 
that,  by  the  changes  made  by  virtue  of  the  above  men- 
tioned order  of  the  learned  Judge,  the  suit  was  no  longer 
that  in  which  the  recognizance  of  bail  was  entered  into, 
and  that  they  were,  thereby,  discharged.  It  is  not 
necessary  to  allude  more  particularly  to  the  form  of 
those  pleas,  because,  as  has  been  observed  already,  the 
declaration  in  scire  facias  states  all  the  facts  whereon 
those  pleas  rest  ;  and  is,  therefore  (as  was  contended), 
upon  the  face  of  it,  bad  in  law,  if  the  defence  be  available. 

The  question,  arising  out  of  the  objections  presented 
to  our  notice  in  different  shapes,  is  resolved  into  the 
single  point,  already  shortly  adverted  to,  whether  the 
recovery  against  the  defendant  in  the  original  action 
was  in  the  same  suit  as  that  wherein  the  defendants 
entered  into  the  recognizance.  To  enforce  these  ob- 
jections, it  has  been  contended  that  the  liability  of  the 


(a)  9B.^C.  707. 


{b)  A  Burr.  2566, 

bail 
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bail  has  been  increased,  by  enlarging  the  plaintiffs'  means  18f55. 
of  recovering  damages  against  their  principal,  and  also 

Taylor 

by  increasing  ^the  amount  of  costs.    It  is  observable,  against 

"Wilkinson* 

however,  that,  admitting  the  justice  of  the  observations 
which  have  been  pressed  upon  us,  they  are  not  precisely 
directed  to,  and  fall  short  of,  the  proposition  to  be 
established  by  the  defendants,  that  the  suit  had,  by  the 
alterations  already  noticed,  changed  its  character,  and 
no  longer  remained  the  same.  And,  in  our  opinion, 
they  do  not  establish  that  proposition.  The  suit,  as 
regards  the  parties  engaged  in  it,  and  the  manner  of 
commencing  it,  remained  unchanged  and  the  same. 
The  alteration  in  the  declaration,  by  the  order  alluded 
to,  is,  we  think,  strictly  within  the  controul  ordinarily 
exercised  by  the  Court  over  the  proceedings  of  the 
parties,  upon  terms  imposed  in  each  case :  it  is  an 
amendment,  at  the  discretion  of  the  Court,  of  the  part 
of  the  proceedings  which  is  supposed  to  require  it ;  but 
it  does  not  destroy  the  identity  of  the  suit. 

In  support  of  the  objection  to  the  plaintiffs'  recover- 
ing, we  have  been  referred  to  several  cases.  Upon 
considering  them,  however,  they  do  not  seem  to  bear 
upon  the  point  before  us.  At  the  time  when  they  were 
decided  (previous  to  the  several  statutes  referred  to  in 
the  argument,  and  particularly  stat.  5  G.  1.  c.  13.),  a 
departure  from  the  original  writ  in  the  declaration  was 
a  fatal  objection.  That,  however,  was  by  no  means 
founded  upon  the  supposition  that  there  was  any  change 
of  suit,  but  the  contrary.  The  suit  remaining  the  same, 
the  error  was  entirely  in  departure.  In  the  case  of 
Berketikead  v.  Nuttall  {a)  (upon  error)  the  variance  was. 


(a)  Cro.  Eiiz.  198. 

Vol,  IIL  3  G  between 
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1835.       between  the  amount  of  debt  claimed  in  the  writ,  and  in 
the  declaration  ;  in  the  latter,  a  larger  sum  having  been 

Taylor  ^  . 

against       claimed;  and,  therefore^  the  judgment  was  reversed.  In 

/"iLKINSON.  .       ,  P 

the  next  case  cited,  or  Edmrds  v.  Watkin  (a),  in  trespass, 
the  error  was  in  the  excess  in  the  declaration  oeyond  the 
writ,  clause  fregit  instead  of  clausww.  The  third,  and 
last  to  be  noticed,  is  the  case  of  Norto?i  v.  Palmer  (^), 
which  was  also  decided  on  the  excess  of  the  declaration 
beyond  the  writ. 

The  cases  cited,  therefore,  are  clearly  distinguishable 
from  the  present,  and  proceed  upon  a  principle  wholly 
independent  of  the  present  objection,  which  is,  that  the 
variance  from  the  original  writ  makes  the  suit  other 
and  different. 

But  we  have  been  further  pressed  with  the  consider- 
ation, that  the  costs  are  entire,  and  that,  because  the 
declaration  has  been  enlarged,  and  the  costs  thereby  in- 
creased, and  therefore  the  responsibility  of  the  bail  in- 
creased, they  are  thereby  discharged.  But,  upon  this 
point  also,  we  are  of  opinion  against  the  defendants. 
We  think  that  the  costs  of  increase  form  no  integral 
part  of  the  suit.  They  are  awarded  bi/  the  Court  in  con- 
sequence of  the  damages  recovered  by  the  plaintiffs  in 
this  case,  and  form  the  subject  of  a  distinct  and  separate 
adjudication  upon  the  recovery  of  the  plaintiffs  in  the 
suit.  If,  therefore,  the  bail  have  been,  in  this  respect, 
aggrieved,  the  Court,  upon  application,  may  relieve  them; 
but  they  are  not,  for  the  reason  suggested,  discharged 
upon  the  whole.  Therefore,  we  are  of  opinion  that 
judgment  must  be  for  the  plaintiffs. 

The  former  consideration  of  this  case  has  not  been 

* 

(a)  Cro.  Eliz,  185,  {!))  Cro.  Eliz.  829. 

adverted 
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adverted  to,  though  our  present  decision  seems  to  be  in  1835. 
conformity  to  the  view  then  taken  by  the  Court.  ~ 

Judgment  for  the  plaintiffs.  against 

WjLKJlNSON. 


Clay  aminst  Stephenson  and  Others.  Wednesday, 

°  June  17th. 

SIR  JOHN  CAMPBELL,  Attorney-General,  had  A  commission 
having  issued 

obtained  a  rule  in  this  term  [June  3d)  calling  upon  to  examine 

Witnesses 

the  defendants  to  shew  cause  why  the  plaintiff  should  Hamburgh^  cer- 

.  ^     .  •         t^ij^  witnesses 

not  be  at  liberty  to  issue  a  commission  tor  the  examma-  th^re  refused  to 
tion  of  witnesses  necessary  for  his  case,  residing  at  Ham-  Motion  in?hls 
burff/i.  and  why  in  such  commission  the  usual  clause  ^o"^*' 

°  '  shewn  that 

rendering  the  commissioners'  oath  necessary  should  not  the  Court  of 

Commerce  at 

be  omitted ;  or,  otherwise,  why  the  commissioners  to  be  Hamburgh 

.    .         Ill  T  would  compel 

named  in  the  said  commission  should  not,  if  necessary,  the  attendance 

,  .      ,    .  .  .    .  .       ,  ,       ,  .     of  the  witnesses 

and  in  their  capacity  oi  commissioners  appointed  by  this  before  them- 
Court,  and  in  the  name  of  this  Court,  be  authorised  to  request"made 
apply  to  the  Court  of  Commerce,  or  the  proper  tri-  ^y}^^^ 

J  7  r     I  and  would  con- 

bunal,  at  Ha?nbur(y/?,  to  render  the  said  commission  duct  the  exa- 

mination,  al- 

effectual  by  compelling  the  attendance  of  the  witnesses,  lowing  com- 
missioners 

and  obliging  them  to  submit  to  be  examined  upon  oath ;  named  by  this 
and  also  why,  if  necessary,  a  clause  authorising  such  present,"and  to 
application  should  not  be  inserted  in  the  commission,  tio^nsVbuftLt 
The  affidavits  in  support  of  the  rule  stated,  that  a  [{j^  "'^ 
commission  had  issued,  directed  to  certain  individuals,  Commerce 

'  would  not  take 

to  examine  the  witnesses  at  Hamburgh ;  that  two  wit-  ^  special  oati^ 

as  commis- 

nesses  had  refused  to  appear  voluntarily  before  this  sioners  of  tin's 

.    .  Court;  a,nd 

commission;  that  the  senate  of  Hamburgh,  upon  being  that  they  would 
applied  to  by  the  British  consul  and  otherwise,  had  re-  "ttlnd^^e  of 

witnesses  before 

any  but  themselves ;  and  that  there  were  no  means  of  compelling  such  attendance. 
This  Court  ordered  a  commission  to  issue  for  the  examination  of  the  witnesses,  directed 
to  the  members  of  the  Court  of  Commerce,  without  the  usual  clause  requiring  the  com- 
missioners  to  be  sworn :  LiUledale  J.  dubitante. 

3  G  2  fused 
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1 835.       fused  to  enforce  their  attendance ;  that  the  Court  of  Com- 
merce  had  also  declined  enforcino-  their  attendance,  and 

Clay  ^  ' 

against       that  there  were  no  means  of  enforcing  it :  that  it  had 

Stephenson. 

been  ascertained  that  the  commission  might  be  made 
available,  if  this  Court  would  direct  it  to  the  Court  of 
Commerce  {Handelsgericlit)  at  Hamburgh^  without  a 
clause  calling  on  the  latter  Court,  as  commissioners,  to 
take  the  usual  commissioners'  oath,  and  framed  as  a 
commission  addressed  to  a  Court  of  judicature  to  whose 
acts  full  faith  was  due;  or  if  this  Court  would,  by  its 
rule,  request  the  Court  of  Commerce  to  give  effect  to 
the  commission ;  or  if  the  commissioners  to  be  therein 
named  were  authorised  by  the  rule,  or  commission,  to 
call  upon  the  Court  of  Commerce,  in  the  name  of  this 
Court,  to  give  effect  to  the  commission  by  compelling 
the  attendance  of  witnesses.  Depositions  were  also 
made  of  belief  that  the  witnesses  at  Hamburgh  were 
adverse  to  the  plaintiff^  and  that  he  would  be  pre- 
vented, by  want  of  their  testimony,  from  proceeding 
safely  to  trial.  It  appeared,  by  the  affidavits  of  two 
civilians  at  Hamburgh^  that  in  Hamburgh^  and  in  Ger- 
many generally,  the  practice  is  for  courts,  requiring  the 
testimony  of  witnesses  out  of  their  jurisdiction,  to  ad- 
dress a  request  to  a  competent  Court  within  whose  juris- 
diction the  witnesses  are  domiciled;  that  German  Courts 
are  in  the  habit  of  complying  with  such  requests ;  and 
that  the  Court  of  Commerce  would  undoubtedly  comply 
with  such  a  request  from  this  Court,  and  would  them- 
selves conduct  the  examination,  allowing  the  attendance 
of  the  commissioners  to  suggest  questions,  in  case  of  an 
attempt  to  give  evasive  answers:  but  that  the  Court  of 
Commerce  would  not  delegate  its  duties  to  others,  and 
that  the  members  of  it  would  not  take  a  special  oath. 
-  Wightman 
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Wightman  now  shewed  cause.    It  is  proposed  that  a  18S5. 
court,  over  which  this  Court  has  no  controul,  should  "~ 

'  Clay 
be  requested  to  attend  to  a  suit  not  within  its  own  ugainst 

Stephenson. 

jurisdiction.  The  refusal  of  persons  abroad  to  submit 
to  examination  is  not  a  new  case ;  but  this  method  of 
meeting  the  difficulty  has  never  been  adopted.  The 
proposal  to  dispense  with  an  oath  is  unwarranted ;  and 
the  precedent  would  be  mischievous.  Nor  is  the  appli- 
cation sanctioned  by  st.  1  fT.  4.  c,  22.  That  act  (sect.  1.) 
extends  the  power  which  the  Court  possessed  as  to 
the  examination  of  witnesses  in  India^  under  st.  13  G.  3. 
c.  63.  5. 44.,  to  all  colonies  and  places  under  the  do- 
minion of  his  Majesty  in  foreign  parts,  and  also  to  the 
Judges  of  the  several  Courts  therein.  The  second  section 
gives  to  such  Judges  the  power  which  they  would  have  in 
causes  depending  in  their  own  courts;  but  it  applies 
only  to  courts  in  places  under  the  dominion  of  his  Ma- 
jesty. The  fourth  section  empowers  the  Courts  here  to 
order  a  commission  for  the  examination  of  witnesses  upon 
oath,  at  any  place  out  of  the  jurisdiction  of  these  Courts; 
and,  by  the  same,  or  any  subsequent  order,  to  give 
such  directions  touching  the  time,  place,  and  manner,  of 
the  examination,  within  or  without  such  jurisdiction,  and 
all  other  matters  and  circumstances  connected  with  such 
examinations,  as  may  appear  reasonable  and  just.  This 
section  may  be  relied  on  in  support  of  the  rule.  But 
the  present  application  is  not  for  a  commission,  in  the 
sense  in  which  the  word  is  used  in  the  act:  it  is  really 
an  application  that  a  foreign  court  should  be  requested 
to  exercise  its  own  compulsory  power,  and  that,  for  that 
purpose,  the  commissioners'  oath  should  be  dispensed 
with.  It  is  not  like  the  case  of  a  mandamus  to  a  func- 
tionary within  his  Majesty's  dominions,  where  it  is  as- 
3  G  3  sumed 
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1835.  sumed  that  reliance  may  be  placed  on  the  officer  to 
~~  whom  the  mandamus  is  directed. 

Clay 
against 
Stephenson, 

Sir  John  Campbell,  Attorney- General,  contra.  All 
that  is  asked  for  is  a  commission  to  individuals,  who 
happen  to  be  Judges  of  the  Court  of  Commerce  at 
Hamburgh,  It  is  not  proposed  that  the  commission 
should  be  directed  to  them  in  that  character.  The 
commission  here  applied  for  is  to  be  in  the  common 
form,  omitting  only  the  oath,  to  which  the  proposed 
commissioners  feel  objections.  It  is  as  if  they  were 
Quakers  or  Moravians.  The  fourth  section  fully  war- 
rants the  application  :  the  question  is  merely  as  to 
the  "  manner  of  such  examination and  it  was  pro- 
bably for  the  purpose  of  meeting  difficulties  like  the 
present  that  the  discretion  allowed  by  that  section  was 
granted.  If  this  proposal  be  acceded  to,  the  other  alter- 
native in  the  application  will  become  unnecessary,  yet 
even  that  seems  warranted  by  the  fourth  section.  IPat- 
teson  J.  The  forty-fourth  section  of  stat.  13  G.  3.  c.  64., 
gives  no  form,  and  does  not  require  the  commissioners 
to  be  sworn;  and  a  mandamus  would  require  no  ad- 
ministration of  an  oath.]  Faith  is,  in  fact,  given  to  the 
judicial  functionary. 

Lord  Denman  C.  J.  I  think  that  what  is  required 
may  be  done.  The  words  of  the  statutes  do  not  require 
an  oath  to  be  taken  by  the  commissioners;  and  the 
fourth  section  of  stat.  1  W,  4.  c.  22.  enables  us  to  re- 
gulate the  manner  of  proceeding,  upon  reasonable 
grounds.  It  does  seem  to  me  a  reasonable  ground  for 
our  making  this  order,  that  truth  may  be  got  at  which 
would  otherwise  be  lost.  I  think  a  court  of  equity 
would  have  felt  itself  entitled  to  act  in  the  same  way. 

LiTTLEBALE 
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LiTTLEDALE  J.    I  must  own  I  liave  great  doubts.  1835. 
Certainly  the  oath  is  not  prescribed,  yet  it  was  never 
dispensed  with  before.  But,  as  my  Lord  and  iny  learned  against 

Stephenson-o 

brothers  see  no  difficulty,  the  rule  must  be  granted. 

Pa TTESON  J.    I  think  the  rule  may  be  granted. 

Williams  J.  I  see  no  danger  in  this  proceeding* 
That  there  is  no  precedent,  arises,  probably,  from  such 
a  case  not  having  occurred, 

Wiglitman  then  applied  for  costs,  on  the  ground  of 
this  being  an  indulgence,  and  the  rule  having  prayed 
for  too  much. 

Sir  John  Campbell^  Attorney-General,  opposed  the 
application.  The  rule  did  not  pray  for  more  than  is 
granted  :  the  other  branch  was  in  the  alternative. 

Per  Curiam,    The  costs  must  be  costs  in  the  cause^ 
under  s,  9.  of  stat.  1  W,  4.  c  22. 

The  rule  was  as  follows :  — "  It  is  ordered,  that  a  com- 
mission issue,  directed  to  the  Court  of  Commerce  at 
Hamburgh,  in  which  commission  the  usual  clause 
rendering  the  commissioners'  oath  necessary  shall  be  , 
omitted,  for  the  purpose  of  examining  upon  oath  Vin- 
cent Elias  Hermann  Langnese^  and  Johann  Martin 
Precht,  of  the  city  of  Hamburgh,  witnesses  on  the  part 
of  the  plaintiff,  upon  interrogatories  to  be  exhibited  to 
them  before  the  said  Court ;  and  the  said  Court  is 
hereby  empoweied  to  perform  all  such  matters  and 
things  as  are  required  and  authorised  by  the  statute  of 
3  G  4  the 
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the  first  year  of  his  present  Majesty,  chapter  22 ;  and 
it  is  further  ordered,  that  the  defendants  be  at  liberty  to 
exhibit  cross  interrogatories  to  the  said  witnesses  before 
the  said  Court ;  and,  in  case  the  defendants  shall  exhibit 
cross  interrogatories  for  the  examination  of  the  said  wit- 
nesses, then  that  their  attorney  or  agent  do  deliver  such 
cross  interrogatories  to  the  plaintiff's  agent  within  five 
days  after  service  of  the  rule,  in  order  that  such  cross 
interrogatories  may  be  thereupon  and  without  delay  for- 
warded to  the  said  Court,  together  with  the  said  com- 
mission, and  the  plaintiff's  interrogatories  in  chief,  to  be 
executed  pursuant  to  the  said  statute :  and  it  is  further 
ordered  that  the  said  interrogatories,  cross  interrogatories, 
and  depositions  so  taken  as  aforesaid,  be  transmitted 
under  the  seal  of  the  said  Court,  or  otherwise,  as  the 
said  Court  shall  deem  proper,  to  Charles  Short,  Esq., 
Clerk  of  the  rules  and  orders  on  the  plea  side  of  this 
Court,  and  be  permitted  to  be  read  in  evidence  on  the 
trial  of  this  cause  ;  saving  all  just  exceptions," 
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M'DOUGALL  aOiainst  NiCHOLLS.  -  Wednesday^ 

^  June  17th. 

IN  the  year  1834,  Taunton  Z,  ordered  four  bills  of  A  party  taking 
out  a  summons 

costs  to  be  delivered  by  Mr.  Mas,  who  had  acted  for  an  order  to 
as  attorney  for  the  plaintiff,  to  be  taxed  by  the  Master,  judge  atcham- 
The  attorney  produced  before  the  Master  evidence  aband^n^the 
to  shew  that  two  of  these  had  been  taxed  and  paid,  ^'^^f  ^^i^" 

*  made.    1  here- 

The  Master  not  having  made  any  allocatur,  and  ex-  ^o'"^'  ^^^^^  ^ 

°  Judge  at  cham- 

pressing  a  doubt  as  to  the  effect  of  the  order,  so  far  bers  had  in- 
dorsed on  the 

as  these  two  bills  were  concerned,  Mr.  Nias  took  out  summons  the 

Tyir  1  •     •  rp>     1        minutes  of  an 

a  summons,  calling  upon  Mr.  Green,  the  plaintiii  s  then  order,  and  the 

attorney,  to  shew  cause  why  the  order  of  Taunton  J.  oufthe^su^- 

should  not  be  rescinded  or  amended ;  and  Coleridge  J.,  ™Xaw^up^fhe 

before  whom  the  summons  was  heard,  indorsed  on  j*"^.^^' 

'  deliver  up  the 

the  summons  a  minute  that  Mr.  Nias  should  deliver  the  indorsed  sum- 
mons, the 

two  bills  in  three  days,  the  parties  undertaking,  to  Court  refused 

to  compel  him 

the  Master's  satisfaction,  that  payment  should  be  made,  to  do  either,  or 
as  the  case  might  be,  within  seven  days  from  the  j'udge's'clerk 
date  of  the  allocatur.    Mr.  Nias,  not  being  satisfied  orderTo^the 
with  the  decision,  did  not  draw  up  the  order,  but  re- 

'  r  '  counsel. 

tained  the  summons  and  indorsement ;  and  the  Judge's 
clerk  declined  to  draw  up  the  order  without  them. 
Mr.  Nias  refused  to  deliver  them  up,  but  offered  that 
the  case  should  be  reheard  before  the  learned  Judge ;  to 
which  the  other  side  did  not  assent.  In  this  term 
Sewell  obtained  a  rule  calling  upon  Mr.  Nias  to  shew 
cause  why  he  should  not  draw  up  the  order,  or  produce 
to  the  Judge's  clerk  the  summons  with  the  original 
order  thereon  indorsed ;  or  why,  in  default  thereof, 
the  Judge's  clerk  should  not  draw  up  the  order  from 

the 
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the  minutes  of  the  counsel  who  attended  the  sum- 
mons. 

Piatt  now  shewed  cause.  There  is  no  authority  for 
such  an  application  as  this.  Any  party  applying  for 
an  order,  who  is  dissatisfied  with  the  terms  on  which  it 
is  made,  may  refuse  to  draw  it  up. 

Sewell  contra.  The  question  is,  whether  a  party, 
after  he  has,  upon  his  own  application,  attended  a  Judge, 
and  after  the  minutes  of  the  order  have  been  made,  can 
refuse  to  abide  by  the  result.  He  may  not  be  bound  to 
draw  up  the  order  himself;  but  the  opposite  party  is 
entitled  to  have  it  drawn  up.  It  is  res  judicata  as  much 
as  an  allocatur :  and  the  other  party  is  not  to  be 
driven  to  take  out  a  fresh  summons.  An  allocatur  is 
the  property  of  the  party  in  whose  favour  it  is  made; 
Doe  dem.  King  v.  Rohinson  (a).  Mr.  Nias,  therefore, 
has,  at  any  rate,  no  right  to  retain  the  summons  and 
minutes. 

Lord  Denman.  C.  J.  A  party  who  applies  for  an 
order  is  not  bound,  if  he  does  not  like  the  order  made, 
to  have  it  drawn  up.  It  is  said  that  this  is  res  judicata, 
and  it  may  possibly  be  so;  but  that  is  of  no  importance. 
The  successful  party,  if  he  choose,  may  take  out  a 
summons  to  obtain  an  order.  The  case  of  an  allocatur 
is  altogether  different. 

LiTTLEDALE  J.  I  think  that  a  party  obtaining  an 
order  may  always  abandon  it. 

(a)  2  Dowl.  Pr.  C.  503. 

Patteson 


1835. 

M'^DOUGALL 

against 

NiCHOLLS. 
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Patteson  J.   I  always  have  thought  so,  and  I  have  1835. 

acted  upon  the  opinion.    But,  if  matter  be  sone  into   

by  consent  of  parties,   it  may  perhaps   become  res  against 

.     !•       ^  NiCHOLLS. 

judicata. 


Williams  J.  concurred. 

Rule  discharged. 


The  King  against  Curwood  and  OtherSo  Wednesdmj, 

June  17  th. 

^HE  defendants  were  indicted  in  the  Central  Criminal  An  indictment 

Court.    The  indictment  contained  twelve  counts,  contained 
and  charged  various  nuisances  created  by  the  produce  destribi^n"the 
of  certain  ^as  works,  corrupting  the  waters  of  the  Thames^  ^."i^^"'^^ 

°  ^  '   different  ways, 

destroying  the  fish  there,  and  rendering  the  air  unwhole-  f"*^  charging 

it  to  have  been 

some.  The  nuisances  were  variously  described ;  and  the  committed  in 

_  ^  different  pa- 

nrst  three  counts  charged  them  as  committed  in  the  rishes  and 
parish  of  St>  Mary  Lamheth^  in  Surrey ;  the  three  next  the  jurisdTction 
as  committed  in  the  parish  of  St,  Mary  Battersea,  in  cfr^mln^i"^^^^ 
Surrey ;  the  seventh,  ninth,  and  eleventh  as  committed,  court' on'^read 
as  well  in  the  parish  of  St,  Mary  Lambeth^  in  Surrey^  as  '^^^^^  indict- 
in  the  parish  of  St,  Mary  Battersea,  in  Surrey  ;  the  eighth,  (which  had 

been  removed 

tenth,  aud  twelfth,  as  committed  in  the  county  of  Mid-  by  certiorari y, 

77  n^i     •    T  II  .        .         -,     and  without 

dlesex.    1  he  indictment  was  removed  by  certiorari;  and,  affidavit,  or- 

in  this  term,  Curwood  obtained  a  rule,  drawn  up  on  read-  se^cufor\o  g^ve 

ing  the  indictment  only,  calling  on  the.  prosecutors  to  ^nt  a^note  of 
shew  cause  why  thev  should  not  give  to  the  defendants,      several  acts 

J        "  o  'of  nuisance 

or  their  attorney,  a  note  of  the  several  acts  of  nuisance  which  he  in- 

tended  to 

which  they  intended  to  prove.  prove. 


R,  V,  Richards 
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R.  V.  Richards  now  shewed  cause.  This  is  an  un- 
precedented application.  In  Rex  v.  The  Marquis  of 
Domshire  (a),  which  was  an  indictment  for  obstruction  of 
highways,  a  single  Judge  ordered  that  particulars  should 
be  furnished ;  but  he  required  strong  affidavits :  and  a 
map,  shewing  the  roads  and  the  nature  of  the  question, 
was  laid  before  him.  Here  there  is  nothings  but  the 
indictment;  and  the  same  application  might  be  made 
in  every  case  of  indictment  for  nuisance. 

Curwood^  contra.  The  principle  of  the  application  is 
not  new.  In  Hawkins's  chapter  on  Barratry,  it  is  said(/;), 
"  Also  it  seemeth  to  be  a  settled  practice  not  to  suffer 
the  prosecutor  to  go  on  in  the  trial  of  an  indictment  of 
this  kind,  without  giving  the  defendant  a  note  of  the 
particular  matters  which  he  intends  to  prove  against 
him;  for  otherwise  it  will  be  impossible  to  prepare  a 
defence  against  so  general  and  uncertain  a  charge,  which 
may  be  proved  by  such  a  multiplicity  of  different  in- 
stances." That  principle  applies  in  the  present  case. 
A  similar  application  was  granted,  on  the  Oxford  circuit, 
in  the  case  of  an  indictment  for  embezzlement  (c).  As 
to  the  want  of  an  affidavit  (r/),  the  complaint  of  the  de- 
fendant arises  entirely  on  the  indictment. 

Lord  Denman  C.  J.    We  think  the  application  rea- 
sonable. 

(a)  HU.  T.  post,  but  not  as  to  this  point. 
(&)  Hawk.  P.  C.  book  I.  c.  81.  s.  13. 

(c)  See  Rex  v.  Hodgson,  3  C.  ^  P.  422.,  under  stat.  7  &  8  G.  4.  c.  29. 
ss.  47,  48. 

(rf)  As  to  the  affidavit  necessary  in  an  action  of  tort,  see  Smiling  v. 
Chennells,  5  Dowl  P.  C.  80.  As  to  the  practice  in  this  respect,  in  criminal 
cases,  (after  7  &  8  G.  4.  c.  29.),  see  Rex  v.  Hodgson,  3  Car.  ^  P.  422. 

LiTTLEDALE 


1835. 

The  King 
against 

CUBWOOD. 
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LiTTLEDALE  J.  It  would  be  granted,  if  the  proceccl-  3  835. 
in<i  were  by  civil  action. 

The  King 

against 

Patteson  and  Williams  Js.  concurred.  Curwood. 

Rule  absolute  {a). 

(a)  See  Rex  v.   ,  1  Chitt.  Rep.  698. 


The  King  against  John  W^ilson.  Wednesday, 

June  17th. 

THE  proceedings  in  this  case  (viz.,  1.  A  conviction  of  A  conviction 
for  an  unlawful 

forcible  detainer,  dated  AS^jy^m^^-r  3d  1834,  alleging  detainer  is  bad, 

IIP!  •  \  \      r  A        ,     if  it  only  state 

an  entry,  and  unlawful  amotion,  on  the  28tn  or  August ;  that  the  pro- 
2.  An  inquisition  taken  thereon,  dated  September  10th  piallJed  toThe 
1834;  3.  A  memorandum  of  restitution,  of  the  same  J'^f^cesofan 

'  '  entry  and  un- 

date,  indorsed  on  the  inquisition;)  beino:  before  the  Court  If^^"!  expul- 

^  °  sion  and  forci- 

by  return  to  a  writ  of  certiorari  (see  Rex  v.  Wilson^  ^le  detainer, 

and  that  they 

1  A.S^E.  627.  [a)  ),  personally  came 

J-Jlll    and  found  the 
'  defendant 

forcibly  detaining  the  premises,  whereupon  they  convict  him,  &c.  For  the  justices  cannot 
know,  by  their  view,  without  evidence,  that  the  detainer  was  unlawful,  or  that  there 
had  been  an  unlawful  entry. 

Semble,  per  Lord  Denman  C.  J.,  that  the  conviction  should  set  out  the  facts  from 
which  the  unlawfulness  of  the  detainer  is  inferred. 

Semble,  that  such  conviction  ought  to  shew  that  the  defendant  was  summoned,  or  had 
otherwise  an  opportunity  to  defend  himself. 

A.t  the  time  of  the  above  conviction,  the  defendant  tendered  to  the  justices  a  traverse  of 
the  force  complained  of;  and,  a  few  days  after,  an  inquisition  was  held  before  the  magis- 
trates for  the  purpose  of  trying  the  alleged  force  by  a  jury,  who,  after  hearing  evidence  ad- 
duced by  both  parties,  found  the  defendant  guilty ;  and  the  magistrates  then  gave 
restitution.  A  return  was  made  to  this  Court,  on  certiorari,  of  the  conviction  and 
inquisition.  The  latter  was  entitled  an  inquisition  indented  and  taken,  &c.,  by  the 
oaths  of  twelve  &c.,  before  &c.,  who  say,  upon  their  oaths  aforesaid,  that  &c.  :  stating  an 
unlawful  entry  and  detainer,  but  not  reciting  any  complaint  made  by  the  prosecutors. 

Held,  that  the  inquisition  was  founded  on  the  conviction,  and  could  not  be  sustained, 
the  conviction  being  void  ;  and  that  the  inquisition,  even  if  looked  at  alone,  was  bad,  as  it 
did  not  state  any  complaint,  nor  by  what  authority  the  jury  was  summoned. 

Held,  further,  that  the  Court  was  bound  to  award  a  re-restitution,  as  a  consequence  of 
quashing  the  conviction,  without  inquiring  into  the  legal  or  equitable  claims  of  the  re- 
spective parties. 

The  proceedings  being  returned  by  certiorari,  and  the  conviction  being,  upon  a  con- 
cilium and  argument,  pronounced  bad,  the  Court  would  not,  as  a  consequence  of  that  judg 
ment,  quash  the  inquisition  also,  but  heard  its  validity  separately  discussed  on  motion. 

(a)  The  conviction  is  set  out  in  the  report  above  referred  to.  See 
also  the  judgment  in  the  present  case,   page  822.,  post.     The  in- 
quisition, 
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]835.  Hill,  on  a  former  day  of  this  term        moved  (on 

concilium)  that  the  conviction  micrht  be  quashed.  The 

The  King  /  &  ^ 

against  grounds  of  motion  are,  first,  that  no  unlawful  entry 
Wilson. 

appears  to  have  been  averred  in  the  information ; 
secondly,  that  no  evidence  of  such  entry  appears  to 
have  been  given  before  the  justices;  thirdly,  that  the 
conviction  does  not  find  an  unlawful  entry.  The  con- 
viction states  that  the  justices  found  Wilson  forcibly 
detaining ;  but  they  could  not  know,  from  their  view  of 
that  fact,  how  he  had  entered.  Rex  v.  Oakley  {b)  must 
govern  this  case.    There  it  was  clearly  the  opinion  of 


quisition,  which  is  less  fully  stated  in  the  former  report,  was  as  fol- 
lows :  — 

"  County  of  Leicester,  to  wit.  An  inquisition  for  our  sovereign  lord  the 
King,  indented  and  taken  at  the  town  hall  of  Market  Harborough,  in  the 
said  county,  the  10th  day  of  September,  la.  the  fourth  year  &c.,  by  the  oaths 
of  twelve  good  and  lawful  men  of  the  said  county,  before  the  Reverend 
Edward  Griffin  and  John  Wetherall,  clerks,  and  William  de  Capell  Brooke, 
Esq.,  justices  &c.,  assigned  &c. ;  who  say,  upon  their  oaths  aforesaid,  that 
John  Wilson  of  M.  H.  aforesaid,  carpenter,  on  the  28th  day  of  August 
now  last  past,  into  and  upon  one  messuage,  with  the  appurtenances,  in  M. 
H.  aforesaid,  in  the  county  aforesaid,  whereof  T.  JB.,  of  M.  Jff.  aforesaid, 
watchmaker,  and  J.  S.,  of  the  same  place,  grocer,  were  then  lawfully  and 
peaceably  seised  to  them  and  their  heirs  in  their  demesne  as  of  fee,  and 
which  said  messuage  is  situate"  (describing  the  situation  particularly), 
*'  unlawfully  did  enter,  and  the  said  T.  J3.  and  J.  S.,  of  the  messuage  afore- 
said, unlawfully  ejected,  expelled  and  amoved,  and  the  said  messuage  from 
them  the  said  T.  JB.  and  J.  S.,  unlawfully,  with  strong  hand  and  armed 
power,  did  hold,  and  from  them  detain  ;  and  from  the  said  28th  &c.,  until 
the  day  of  the  taking  of  this  inquisition,  with  like  strong  hand  and  armed 
power  did  keep  out,  and  doth  yet  keep  out,  to  the  great  disturbance  of 
the  peace,  &c.,  and  against  the  form  of  the  statute  in  such  case  &c.  We 
whose  names  are  hereunto  set,  being  the  jurors  aforesaid,  do,  upon  the 
evidence  now  pr^oduced  before  us,  find  the  inquisition  aforesaid  true." 
(  Signatures  of  the  jurors) . 

Tlie  indorsement  is  fully  set  out  in  the  former  report,  i  A,  ^  E.  629. 

(a)  June  10th.  Before  Lord  Denman  C.  J.,  Littledale,  Palteson,  and 
Williams  J s. 

(&)  4  B.     Ad.  307.    1  Nev.  ^  M.  58, 

the 
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the  Court,  that,  to  support  a  conviction  of  an  unlawful 
detainer,  that  act  must  appear  to  have  been  preceded 
by  an  unlawful  entry,  or  be  shewn,  by  facts  specified  in 
the  conviction,  to  have  been  in  itself  unlawful.  And  in 
the  former  case  of  Rex  v.  Wilso?i{a),  upon  the  present 
conviction,  Bex  v,  OaJdey  {b)  was  cited,  and  its  autho- 
rity seems  to  have  been  recognised  by  the  Court.  The 
inquisition,  as  ancillary  to  the  conviction,  must  be 
quashed  with  it. 

Sir  W»  W.  Follett,  contra.  This  is  a  good  conviction 
under  stats.  5 22.2.  st.l.c.8.,  15  R.2.        and  8 if. 6.  c.9. 

Rex  V.  OaJdey  {b)  is  no  authority  to  the  contrary.  There 
it  did  not  appear  either  by  the  information,  as  recited  in 
the  conviction,  or  by  the  conviction  itself,  either  that 
the  defendant  had  unlawfully  entered,  or  that  he  was  not 
the  rightful  owner ;  nor  was  any  fact  alleged  to  shew 
that  he  had  unlawfully  held  possession,  or  kept  any 
person  out.  He  might  have  been  holding  his  own. 
Patteso7i  J.  there  pointed  out,  as  the  mischief  which 
Stat.  8  H,  6.  c.  9.  was  intended  to  remedy,  that  a  party 
who  had  acquired  the  possession  of  lands  peaceably 
though  unlawfully,  might  afterwards  detain  them  for- 
cibly:" he  referred  to  the  precedent  in  Rex  v.  Elwell  [c]. 
The  principle  of  Rex  v.  Oakley  (b)  is,  that  the  statute  of 
Hen,  6.  shall  not  be  executed  against  a  man  forcibly 
holding  property  which  he  is  entitled  to,  against  a 
wrong-doer.  That  principle  does  not  affect  the  present 
conviction,  by  w^hich  it  appears  that  the  defendant  had 
milawfully  expelled  the  complainants,  and  that  the  ma- 

(a)  \  A.  ^  E.  627.  3  Nev.  ^  M.  753. 
(6)  4B.  ^  Ad.  307.  1  Nev.  ^  M.  58. 
{c)  2  Ld,  Raym.\5\4:.    ?,  Ld.  Raym.  3Q0. 

gistrates 


1835. 
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1835.  gistrates  saw  him  unlawfully,  with  strong  hand,  detaining 
TiTir"  premises,  according  as  the  parties  laying  the  in- 

against       formation  had  complained.    The  defendant  could  not, 

Wilson. 

on  this  statement,  have  been  holding  what  he  was  en- 
titled to.  It  cannot  be  necessary  that  the  actual  entry 
should  have  been  unlawful,  if  the  holding  clearly  is  so : 
as  for  instance,  if  a  party  enters  by  license,  and  then 
expels  the  tenant,  and  holds  by  force.  One  of  the  pre- 
cedents in  2  Burri's  Justice,  tit.  Forcible  Entry  and  De- 
tainer, IX.  No.  5.  [a)  is  adapted  to  such  a  case,  and 
follows,  as  the  present  conviction  does  (in  all  the  state- 
ment nov/  in  question)  the  precedent  in  Rexy.  Elwell{h). 
The  objection  that  no  evidence  of  an  unlawful  entry  ap- 
pears to  have  been  given  before  the  Justices,  is  answered 
by  the  former  case  of  Hex  v.  Wilson  (c).  In  the  inquisition 
no  defect  is  pointed  out.  \_Patteso7i  J.  I  did  not  mean 
to  say,  in  Rex  v.  Oakley  [d),  that  the  precedent  in  Rex 
V,  Elwell{b)  was  good.  How  can  a  magistrate,  by  his 
own  view  of  the  detainer,  know  the  previous  circum- 
stances ?  Lord  Denman  C.  J.  The  view  cannot  shew 
how  the  party  obtained  possession.  In  the  former  case 
of  Rex  v.  Wilson  {c),  we  did  not  decide  that  the  justices 
might  properly  convict  upon  their  own  view  of  the 
holding,  but  only  that  a  mandamus  to  set  out  evidence 
was  not  wanted].  Here  they  do  not  proceed  merely 
upon  their  own  view,  but  upon  the  information  of  the 
complainants.  [Patfeson  J.  That  is  mere  assertion ; 
then,  because  the  justices  see  the  party  holding  pos- 
session, they  take  it  for  granted  that  the  statement  is 
true].    The  statute  8  H.  6.  c.  9.  s.  2.  says,  tiiat  where 

(a)  26th  ed.  p.  803.  ed.  1836,  vol.  iii.  p.  235. 

(6)  2  Ld.  Baym.  1514.  3  id.  Uaym.  360. 

(c)  I  A.  ^  E.  627.  {d)  4  i?.  ^  Ad.  314. 

any 
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any  cloth  make  forcible  entry  into  lands,  "  or  them  hold  1835. 
forcibly,  after  complaint  thereof  made"  to  the  justices  ~ 

The  Kino 

by  the  party  grieved,  the  justices  shall  put  the  statute  in  against 

n^t  1  .  PI  WiLSOK. 

execution.  Ihe  object  or  the  statute  was  to  prevent 
breaches  of  the  peace;  and  it  is  sufficient  if  the  justices, 
after  complaint  made,  find  the  party  complained  against 
holding  with  a  strong  hand  even  what  he  claims  to  be 
lawfully  possessed  of.  \_Patteson  J.  Such  a  statute 
would  be  in  favour  of  trespassers.  Lord  Denman  C.  J. 
If  there  be  evidence  that  the  party  entered  unlawfully, 
the  view  of  the  justices  will  supply  the  fact  of  his 
forcibly  continuing  to  hold :  that  does  no  violence  to 
common  sense ;  but  an  immense  violence  is  done  to  it 
by  saying  that,  upon  complaint  made,  the  mere  fact  of  a 
party's  defending  his  possession  shall  be  proof  of  an 
unlawful  detainer.]  Still  it  may  be  a  question,  whether 
the  complaint  may  not  be  made  without  oath.  [Lord 
Denman  C.  J.  Where  would  such  proceedings  /end  ? 
If  Wilson  is  now  put  out,  he  may  give  information  to 
the  justices  against  the  present  complainants,  and  if 
they  are  found  defending  their  possession,  it  may  be 
said  that  that  is  a  forcible  detainer  by  them.]  Jus- 
tices present  highways  upon  their  view;  yet  they  cannot 
know  by  the  view  what  are  highways;  they  must  have 
other  information.  In  Rex  v.  Oakley  (a)  the  pre- 
sent objection  was  not  taken ;  nor  was  any  intimation 
given  by  the  Court  that  proof  of  an  unlawful  entry  was 
necessary,'  independently  of  the  complaint  laid  before 
the  justices,  or  that  a  conviction  stating  the  facts  as  in 
Bex  v,  ElweJl  [b)  would  not  be  approved  of.  In  Regina 
V.  Layton  [c)   the  defendant  was  convicted,  on  view^ 

(a)  4  i/.  ^  Ad.  307.        {h)  2  Ld.  Raym.  1514.    3  Ld.  Rwjm.  360. 
(c)  1  Salk.  106,  353.    See  pages  827,  828.  post. 

Vol.  III.  3  H  -  of 
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of  a  forcible  detainer;  and,  on  habeas  corpus,  one 
objection  taken  was  ''  that  the  complaint  was  of  a 
forcible  entry  and  detainer,  and  here  is  no  forcible 
entry  at  all ;  and  a  man's  house  is  his  castle,  which  it 
is  lawful  for  him  to  defend  with  force;"  and  the  Court 
took  time  to  consider.  In  Hawk.  P.  C,  b.  1.  c.  64^.  s.  40., 
7th  ed.  (after  stating  that  a  conviction  of  forcible  de- 
tainer is  not  good  unless  a  forcible  entry  be  shewn)  it  is 
said,  "  yet  in  Leigliton^s  case  it  was  resolved,  that  such 
a  forcible  entry  is  sufficiently  set  forth  in  the  complaint 
recited  in  such  conviction."  The  right  of  a  party  to 
defend  his  own  seems  to  be  provided  for  by  8  H,  6.  c,  9. 
5.  7.  which  enacts  that  they  who  keep  their  possessions 
with  force  in  lands  whereof  they  or  their  ancestors,  &c., 
have  continued  their  possessions  by  three  years  or  more, 
be  not  endamaged  by  force  of  the  statute. 

Cur,  adv,  mlL 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court  as  follows:  This  is  a  conviction  by  two  jus- 
tices of  the  peace,  who  recite  that  Thomas  Bates  and 
John  Stiles  had  complained  to  them  that  Johti  Wilson 
into  the  messuage  of  them  the  said  Bates  and  Stiles  did 
enter,  and  them  the  said  Bates  and  Stiles  of  the  said 
messuage  whereof  they  were  seised  to  them  and  their 
heirs,  in  their  demesne  as  of  fee,  unlawfully  ejected,  ex- 
pelled, and  amoved,  and  the  said  messuage  from  them, 
the  said  B,  and  S.,  unlawfully,  with  strong  hand  and 
armed  power,  doth  yet  hold  and  from  them  detain, 
against  the  form  of  the  statute ;  whereupon  the  said  B. 
and  S,  prayed  the  said  justices  that  a  due  remedy  might 
be  provided  for  them  according  to  the  statute:  which 
complaint  and  prayer  being  heard,  the  said  justices  per- 
sonally 


J  835. 
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against 
Wilson. 
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sonally  came  and  then  found  and  saw  the  said  John  1835. 
Wilson  the  aforesaid  messuage  with  force  and  arms  rZ~Z~' 

Ihe  King 

unlawfully,  with  strong  hand  and  armed  power,  detain-  against. 

/'  ^  .  Wilson. 

ing,  against  the  form  of  the  statute,  as  the  said  B.  and  aS^. 

had  complained :  therefore  it  is  considered,  that  the 
said  Jo/m  Wilson  of  the  detaining  aforesaid  with  strong 
hand,  by  our  own  proper  view,  is  convicted,  according 
to  the  form  of  the  statute ;  whereupon  the  said  justices 
set  upon  him  a  fine  of  5/.,  and  do  cause  him  then  and 
there  to  be  arrested  :  and  the  said  J,  W.  being  con- 
victed, upon  our  own  proper  view,  of  the  detaining  afore- 
said with  strong  hand  as  aforesaid,  is,  by  the  said  jus- 
tices, committed  to  the  county  gaol,  there  to  abide  until 
he  shall  have  paid  the  said  fine. 

Then  follows  an  inquisition,  by  twelve  good  and  law- 
ful men,  before  the  same  justices  and  another,  who  say, 
that  the  said  J.  W.  into  the  said  messuage,  whereof  B, 
and  S.  were  lawfully  and  peaceably  seised  in  fee,  unlaw- 
fully did  enter,  and  the  said  B.  and  S.  of  the  messuage 
aforesaid  unlawfully  ejected,  expelled,  and  amoved,  and 
the  said  messuage  from  the  said  B.  and  S.  unlawfully, 
with  strong  hand  and  armed  power,  did  hold  and  from 
them  detain. 

On  the  inquisition  is  indorsed  a  memorandum  of 
restitution  made  by  the  same  three  justices  to  Bates  and 
Stiles. 

This  conviction  has  been  questioned  before  us  on  the 
ground  that  no  unlawful  entry  is  averred  even  in  the 
information,  or  proved  by  evidence,  or  adjudged  by  the 
justices.  And  we  are  of  opinion  that  the  conviction  is 
bad  for  these  reasons ;  perhaps  for  some  others  also. 

The  justices  have  proceeded  on  the  statute  8  H.  6., 
following  up  two  statutes  of  Richard  2. ;  the  object  of 
3  H  2  which*. 
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1835.      which,  according  to  Hawkins^  is  to  prevent  breaches  of 
^        the  peace  by  parties  forcibly  asserting  their  own  rights. 
against       The  earliest  statute  merely  prohibits  the  offence  of  forcible 

Wilson.  .      p.        .  ,  ,  . 

entry  on  pain  or  imprisonment;  the  second  gives  summary 
power  to  the  justices ;  the  third  extends  the  remedy  to 
cases  where  the  entry  may  have  been  peaceable,  but  is 
followed  up  by  a  forcible  detainer. 

In  the  case  of  Rex  v.  Oakley  (a)  we  had  to  consider 
of  a  conviction  precisely  similar  to  the  present,  except 
that  it  neither  averred  an  unlawful  entry  nor  an  un- 
lawful expulsion ;  the  present  conviction  alleging  the 
latter  only.    We  all  agreed  {Parke  J.  indeed  not  with- 
out some  hesitation)  that,  though  by  the  third  statute 
above  mentioned  the  original  entry  need  not  be  for- 
cible, it  must  have  been  unlawful,  to  give  the  magistrates 
jurisdiction.    We  see  no  reason  now  for  entertaining 
a  different  opinion;  for  otherwise  the  manifest  conse^ 
quence  would  be  that  a  party  seized  in  fee  and  unlawfully 
dispossessed,  who  should  afterwards  peaceably  recover 
his  possession  and  maintain  it  by  force,  might  be  ejected, 
fined,  and  imprisoned,  by  two  justices.    But  the  statutes 
will  not  be  found  to  invest  them  with  such  a  power. 
The  5ltic.2.  st.l.  c.  8.  is  in  these  terms:  "the  King 
defendeth,  that  none  from  henceforth  make  any  entry 
into  any  lands  and  tenements,  but  in  case  where  entry  is 
given  by  the  law ;  and  in  such  case  not  with  strong 
hand,"  &c.  "  and  if  any  man  fiom  henceforth  do  to  the 
contrary^  and  thereof  he  dtdy  convicted,  he  shall  be 
punished"  &c.    The  15  Ric,  2.         requires  that  the 
former  statute  be  carried  into  effect,  and  further,  that  at 
all  times  when  such  forcible  entry  shall  he  made,  and  com- 
plaint thereof  come  to  the  justices  of  peace,  they  shall 

(a)  4  B.  ^  Ad.  307.    I  N.  ^  M,  53. 

go 
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go  to  the  place,  and  commit  the  offender  to  prison.  1835. 
The  statute  8  Hen.  6.  c.  9.  gives  the  Hke  remedy  in  the  rZ~Z^ 

^  The  KiN( 

case  there  described.    The  foundation  of  the  proceed-  against 

Wilson. 

ing,  then,  is  not  the  complaint,  but  the  fact;  a  fact 
which  we  think  should  be  proved  to  the  satisfaction  of 
those  who  are  to  exercise  the  power,  and  appear  on  the 
face  of  the  conviction. 

In  what  I  am  reported  to  have  said  in  Rex  v.  0<2/r- 
let/{a)  it  appears  that  I  had  thought  the  justices  had 
there  adjudged  the  keeping  out  to  be  unlawful,  and  that 
I  held  the  adjudication  bad,  for  want  of  specifying  the 
facts  from  which  its  unlawfulness  was  inferred.  Speak- 
ing for  myself,  1  think  that  holding  correct,  though 
not  necessary  for  deciding  that  case  or  the  present. 
For,  in  the  conviction  before  us,  the  party  interested  is 
said  to  have  complained  (not  even  upon  oath)  that  he 
was  expelled :  but  the  justices  heard  no  evidence  and 
came  to  no  other  decision  on  the  fact  than  this,  that 
finding  and  seeing  the  defendant  unlawfulli/  with  strong 
and  armed  force  holding  possession^  "  it  is  considered  that 
J.  W;  of  the  detaining  aforesaid  with  strong  hand  hy  our 
own  proper  view  is  convicted :  "  he  is  then  sentenced  to 
fine  and  imprisonment. 

Now,  it  is  plain  that  the  view  of  the  justices,  though 
it  might  embrace  a  forcible  detainer,  could  give  them  no 
information  as  to  its  unlawfulness.  The  fact,  of  which 
they  are  eye  witnesses,  is  in  its  own  nature  indifferent, 
as  the  rightful  owner,  in  peaceable  possession,  may  be 
seen  defending  his  possession  by  force,  and  would  be 
justified  in  so  doing  unless  his  possessioji  were  unlawful. 
If  it  were,  that  should  be  proved  to  the  justices  and 
adjudged  by  them. 

(a)  4  j9.  ^jid.  311. 

3  H  3  A  sub- 
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A  substantial  doubt  of  the  goodness  of  the  con- 
viction arises  here,  from  its  not  shewing  that  the  party 
was  summoned  or  had  the  opportunity  of  defending 
himself  against  the  ex  parte  charge.  Hawkins  (a) 
lays  it  down  that  this  is  necessary  with  reference  to 
another  provision  of  8  Hen.  6.  "As  the  justice  is  bound 
to  stay  the  award  of  restitution,  upon  the  defendant's 
tendering  a  traverse  of  the  force,  so  it  hath  also  been 
said,  that  he  ought  not  to  make  such  an  award  in  any 
case  in  the  defendant's  absence,  without  calling  him  to 
answer  for  himself;  for  it  is  implied  by  natural  justice, 
in  the  construction  of  all  law^s,  that  no  one  ought  to 
suffer  any  prejudice  thereby,  without  having  first  an 
opportunity  of  defending  himself"  For  this  he  quotes 
Savile,  68.,  where  Wray  C.  J.,  speaking  of  his  own 
practice  under  8  Hen.  6.,  said,  that  he  never  useth  to 
grant  restitution  without  hearing  the  party  indicted. 
Hawkins  cites  also  Aleyn  78.,  where  Rolle  C.  J.  agreed 
that  one  may  be  indicted  for  not  taking  the  oath  of 
headborough,  when  duly  appointed,  "  but  then  he 
ought  to  be  warned  to  appear  before  a  justice  of  peace, 
there  to  take  his  oath,  and  for  want  of  that,"  and  for 
another  objection,  the  indictment  w^as  quashed.  My 
Brother  Parke  observed  in  Rex  v.  Oakley  {h)  that,  when 
a  complaint  is  made,  the  party  has  the  opportunity 
of  traversing  the  facts,  and  must  be  taken  to  admit 
them,  if  he  omit  to  do  so.  But,  in  the  present  case,  if 
not  in  every  similar  case,  the  party  had  no  such  oppor- 
tunity, not  having  been  present  when  the  complaint  was 
made.  He  could  not  then  traverse  the  complaint,  nor 
could  he  confront  the  witnesses,  for  none  were  examined, 

-  M  %         (a)  P.  a  B.  1.  c.  64.  s.  bO. 

{b)  Ad.  312.     1  Nev.  ^-  M.  65. 

nor 
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nor  was  he  summoned.    Everything  is  done  behind  his  1835. 
back,  till  he  is  found  and  seen  detaining  the  possession,  ^j.^^ 
whereupon  he  is  arrested  and  imprisoned.    When  the  ogiwist 

Wilson. 

inquisition  is  thereupon  found,  that  may  indeed  be 
traversed  by  the  party :  and,  according  to  C.  J.  Wray, 
he  must  be  summoned,  before  the  award  of  restitution. 
The  disadvantage  under  which  he  will  dispute  the  facts, 
if  already  thrown  into  prison,  need  not  be  dwelt  upon, 
and  there  seems  no  stronger  reason  for  summoning  him 
in  the  last  stage  to  defend  his  property,  than  in  the  first, 
when  he  may  be  deprived  of  his  liberty  and  fined.  This 
objection  however  is  not  among  the  points  set  down  for 
argument,  nor  one  of  those  on  which  the  judgment  of 
the  Court  is  founded. 

The  precedents  and  authorities  were  supposed  to 
sanction  the  present  conviction  :  but  they  are  very  scanty; 
and  indeed  Lay  f  oris  Case  [a)  may  almost  be  said  to  stand 
alone.  That  was  a  conviction  by  the  Lord  Mayor,  for 
a  forcible  detainer,  after  a  forcible  entry,  of  the  Fleet 
Prison,  by  which  Layton  was  fined  100/.  and  imprisoned 
quousque.  One  objection  was  that  it  did  not  negative 
three  years'  peaceable  possession ;  but  this  was  held 
unnecessary,  because  that  is  matter  of  defence  given  by 
a  proviso.  The  Court  also  said  that  the  conviction  was 
traversable  because  the  party  is  to  be  imprisoned.  But 
this  is  no  authority  for  asserting  that  a  complaint  alone 
is  sufficient  to  warrant  a  conviction ;  and,  if  it  were,  it 
would  only  prove  the  conviction  bad  for  want  of  sum- 
moning the  party  to  answer  such  complaint.  With 
regard  to  the  particular  point  raised  here,  on  which  we 
decided  the  King  v.  Oakley  (6),  viz.  the  want  of  averring 


(a)  1  Salk.  353. 


(6)  4:B.  8f  Ad.  307.    I  N.  ^  M.  58. 

3  H  4  that 
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1835.  that  the  defendant's  entry  was  either  forcible  or  illegal, 
  no  judgment  was  given,       Sir  James  Montague  took  ex- 

The  King 

against      ceptions,"  "  that  the  complaint  was  of  a  forcible  entry  and 
detainer,  and  here  is  no  forcible  entry  at  all ;  and  a  man's 
house  is  his  castle,  which  it  is  lawful  for  him  to  defend 
with  force.    Curia  advisare  vult."    Thus  far  the  report. 
Mr.  Dealtry  has  found  the  warrant  for  Layton^ s  com- 
mittal to  Newgafei  bearing  date  March  STth,  1 705.  The 
objection  we  are  now  considering  certainly  appears  upon 
the  face  of  it,  and  must  have  been  overruled  by  the  great 
authority  of  Holt,  if  this  Court  ultimately  committed 
Ltayton  by  virtue  of  it.    This  fact  however  is  not  certain, 
nor  very  probable.   For  the  commitment  just  referred  to 
is  undoubtedly  imperfect,  being  for  an  indefinite  period, 
and  no  fine  being  imposed.    But  we  have  been  furnished 
from  the  same  quarter  with  a  second  commitment,  dated 
a  week  later,  and  executed  in  all  probability  when  the 
defects  of  the  first  were  discovered.    In  this  the  Lord 
Mayor  says  that  he  has  fined  the  parties  100/.  each ;  but 
the  offence,  of  which  on  his  own  view  he  convicts  them, 
is  that  of  riot  and  forcible  detainer.    This  is  manifestly 
the  conviction  reported  by  Salkeld,  on  which  the  Court 
took  time  to  consider.    But  the  records  of  this  Court 
farther  shew  that  Layton  and  the  others  were  ordered 
to  find  bail  to  answer  an  indictment  preferred  against 
them  at  the  Old  Bailey  sessions  on  the  18th  April, 
1705,  for  a  riot  and  assault  in  the  Fleet.    It  does  not 
appear  that  they  found  bail,  and  in  Easter  Term  of  the 
same  year  they  were  committed  to  the  Marshal.  As 
we  find  no  farther  record  of  these  proceedings,  they 
probably  were  not  pressed  to  a  legal  decision,  and  it 
remains  at  least  doubtful  whether  the  imprisonment  was 
upon  the  summary  conviction  or  for  want  of  bail. 

Layton 
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Layton  had  been  warden  of  the  Fleet,  and  forfeited  the  18S5. 
office  in  1699  by  a  iudfj^ment  which  was  affirmed  in 

^  ^  ^  The  Kino 

Parliament  in  1704.    He  had  the  office  again  granted  a^nbat 

Wilson. 

to  him  in  January  1707.  Taken  altogether,  these  cir- 
cumstances wear  the  appearance  of  a  compromise. 

In  Rex  V.  Elwell  (a)  a  conviction  very  like  the  pre- 
sent was  brought  before  the  Court  and  quashed.  The 
objection  was  that  imprisonment  was  awarded  till  fine 
paid,  and  no  fine  set.  The  form  of  that  conviction  is 
copied  into  Burn^s  Justice  from  the  third  volume  of 
Lord  Raymorid  {b\  and  was  contrasted  by  my  brother 
Patteson,  in  Rex  v.  Oakley  (c),  with  that  which  was  then 
held  bad  on  another  ground.  It  was  thence  inferred 
that  he  approved  of  the  form  in  Rex  v.  Elwell  [a)  in 
every  other  particular;  but  surely  no  mode  of  arguing 
can  be  less  just.  One  fatal  objection  is  sufficient  in 
each  of  these  cases ;  and,  in  deciding  Rex  v.  OaJdey  [d\ 
it  was  not  necessary  to  enter  into  that  now  before  us. 

The  fact  appears  to  be  that  summary  convictions  on 
these  statutes  were  at  all  times  of  rare  occurrence,  and 
that  parties  were  in  the  habit  of  proceeding  to  obtain 
restitution  by  the  safer  course  of  indictment.  But  far 
greater  precision  was  required  in  the  form  of  the  indict- 
ment than  is  found  in  this  summary  conviction  :  see  Fitz- 
mlliams^s  Case  (e),  and  many  other  cases  collected  in 
Viner's  Abridgment^  tit.  Forcible  Entry^  and  in  1  Hawk» 
PL  Cr,  p.  495.  {g). 

Upon  the  whole,  we  think  the  conviction  bad  for  these 
reasons,  and  it  follows  that  the  inquisition  founded  upon 
it  must  also  be  quashed. 

(a)  2  id.  Baym.  1514.  (b)  3  Ld.  Raym.  360. 

(c)  4:  B.  ^  Ad,  1  Nev.  ^  M.  66. 

{d)  4  5.  <|-  y^d.  307.     1  N.  4;  M.  58. 

(e)  Cro.  Eliz.9l5.    Cro.Jac.  19.  (g)  Sth  {Curwood's)  edit. 

(The 


830 


CASES  IN  TRINITY  TERM 


{The  Courts  however,  being  afterwards  of  opinion,  that 
the  inquisition  could  not  regularly  be  quashed  on  the 
present  proceeding,  there  being  no  rule  before  the 
Court  for  that  purpose,  the  judgment  was  entered  for 
quashing  the  conviction  only). 

Conviction  quashed. 

A  rule  was  obtained  in  Michaelmas  term  1835,  calling 
on  the  prosecutors  to  shew  cause  why  the  inquisition 
should  not  be  quashed,  and  a  writ  of  re-restitution 
awarded.  The  motion  was  grounded  upon  affidavits  filed 
in  this  case  on  former  occasions,  by  which  the  following 
facts,  among  others,  appeared.  Wihon  claimed  the  pre- 
mises as  heir  at  law ;  Bates  and  Stiles  under  a  will.  On 
the  28th  of  August  1832,  they  entered  during  fVilson's 
aosence,  claiming  to  take  possession ;  but  on  his  return 
they  were  induced  to  depart,  it  being  agreed  that  a 
meeting  should  be  held  for  a  settlement,  if  possible,  of 
the  dispute.  On  the  3d  of  September,  Wilson,  hearing 
that  proceedings  were  about  to  be  taken  against  him  for 
a  forcible  detainer,  attended  without  summons  at  the 
town  hall  of  Market  Harborough,  where  the  magistrates 
were  in  the  habit  of  assembling ;  and  an  information  was 
then  exhibited  against  him  by  Bates  and  Stiles,  before 
two  justices,  Messrs.  Griffin  and  Brooke,  for  forcibly  de- 
taining the  above-mentioned  premises.  Witnesses  were 
examined  in  support  of  the  information,  but  the  magis- 
trates refused  to  allow  Wilson's  attorney  to  cross  exa- 
mine, or  to  produce  witnesses  on  his  behalf,  alleging 
that  the  then  proceeding  was  ex  parte.  The  magis- 
trates afterwards  proceeded,  with  the  attorney's  clerk 
who  attended  for  Bates  and  Stiles,  to  the  dwelling-house, 
part  of  the  premises  in  dispute,  where  Wilson's  wife  and 

family 


1835. 

The  King 
against 
Wilson. 
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family  then  were,  Wilson  being  absent.  The  door  was  [1836.] 
fastened ;  but,  on  a  threat  to  break  in,  and  at  the  desire 

The  King 

of  Mr.  Brooke,  the  wife  opened  it.  The  affidavits  on  agaimt 
Wilson^s  part  denied  any  use  of  force  in  resisting,  or 
violent  conduct  afterwards;  but  on  the  latter  point  there 
were  contradictory  statements.  Wilson  came  upon  the 
premises  after  the  magistrates  had  entered ;  and,  upon 
his  saying  that  he  would  not  give  up  the  premises  unless 
compelled  by  law,  the  magistrates  ordered  a  constable 
to  apprehend  him.  He  then  served  one  of  them  with 
the  following  notice.  "  I  do  hereby  give  you  notice 
not  to  trespass  upon  the  premises  in  Market  Harhoroughy 
now  in  my  occupation ;  and  further,  as  I  understand 
you,  as  a  magistrate,  with  your  assistants,  intend  to  enter 
upon  the  same  premises,  and  dispossess  me  thereof,  that 
I  traverse  the  force  alleged  to  have  been  used  by  me, 
touching  the  possession  of  the  said  premises;  and  that 
Messrs.  Stiles  and  Bates,  who  I  hear  claim  title  thereto, 
never  were  in  the  possession  of  the  said  premises;  but 
that  they  intruded  themselves  thereupon  when  part  of 
my  family  and  my  servants  were  in  possession  of  such 
premises,  and  when  I  myself  was  attending  the  funeral 
of  my  mother,  and  stated  that  they  would  use  force  to 
turn  me  out ;  and  that  I  am  prepared  with  evidence  to 
support  these  facts,  and  now  tender  my  witnesses  to  you 
for  examination ;  and  that  if,  after  this,  you  dispossess  me, 
or  interfere  with  me  in  any  respect,  touching  the  posses- 
sion of  the  said  premises,  you  will  do  so  at  your  peril. 
John  Wilson" 

The  magistrates,  about  an  hour  afterwards,  returned 
to  the  town- hall,  where  Wilson  was  brought  before  them, 
in  custody,  and  informed  that  they  had  convicted  him, 
on  their  view,  of  a  forcible  detainer,  and  had  fined  him 

51.,  and 
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[1836.]     5l.,  and  that,  in  default  of  payment,  he  would  be  com- 
mitted.    They  refused  to  hear  any  defence,  stating  that 

The  King  ...  . 

against       their  own  view  was  sufficient  ground  for  a  conviction. 

Wilson.  ,  .  .  , 

yVilson  proposed  to  enter  into  recognizances  to  try  the 
validity  of  the  conviction  and  pay  the  fine  and  costs  if 
it  were  confirmed ;  but  the  justices  refused  to  accept 
this  offer,  and  made  out  a  warrant  for  Wilson^s  com- 
mittal, which,  however,  they  permitted  to  remain  in  the 
constable's  hands,  unenforced,  till  the  following  Tues- 
day ^  when  they  said  they  should  again  be  assembled ; 
and  Wilson  was  set  at  liberty,  but  a  sheriff's  officer  was 
placed  upon  the  premises.  On  the  Tuesday^  Septembe?- 
10th,  an  inquisition  was  held  at  the  town-hall,  before 
Mr.  Griffin^  Mr.  Brooke,  and  a  third  magistrate,  Mr. 
JVetherall,  for  the  purpose  of  trying  the  traverse  of  the 
force  alleged  to  have  been  committed  by  Wilson,  Upon 
this  occasion,  Bates  and  Stiles  produced  the  will  upon 
which  they  relied,  and  adduced  other  evidence,  includ- 
ing the  conviction  of  Wilson^  all  of  which  was  objected 
to  by  him,  but  was  admitted  by  the  magistrates.  JVil- 
son  cross-examined,  and  also  called  witnesses  of  his 
own  to  negative  the  violence  imputed  to  him.  The 
information,  which  lay  on  the  magistrates'  table,  and 
was  admitted  by  them  to  be  the  information  and  com- 
plaint upon  which  they  proceeded,  was  objected  to  on 
Wilson^s  behalf,  as  not  alleging  an  unlawful  entry ; 
but  the  objection  was  overruled.  The  jury  found  Wilson 
guilty  of  an  illegal  detainer  [a) ;  and  the  magistrates  then 
turned  his  family  out  of  the  premises,  and  indorsed  a 
memorandum  of  restitution  on  the  inquisition  [h).  Bates 

(a)  For  the  inquisition,  as  returned  to  the  certiorari,  see  note  (a), 
p.  817. 

(6)  lA.^E.  629. 

and 
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and  Stiles  had  never,  before  these  proceedings,  had  pos- 
session of  the  premises,  but  they  had  been  occupied  by 
Wilson,  Some  statements  were  added,  in  the  affidavits, 
on  Wilson's  part,  as  to  his  title,  and  the  alleged  invalidity 
of  the  vi\\\.    In  Trinity  term,  1836  («), 

Sir  W,  W»  Follett  shewed  cause.  The  judgment  at 
first  given  in  this  case,  when  the  conviction  was  quashed, 
that  the  inquisition  should  be  quashed  also,  was  extra- 
judicial, and  ought  not  now  to  have  any  weight.  The 
conviction  may  be  bad,  and  yet  the  inquisition  valid. 
The  conviction  was  for  the  purpose  of  arresting  and 
fining  the  defendant,  under  stats.  15  Rich,  2.  c.  2.,  and 
8  Hen.  6.  c,  9.  sects.  1,  2.  That  was  a  proceeding  on  the 
3d  of  &/?/m^^r  by  two  justices,  finding  an  entry  and  un- 
lawful detainer,  on  complaint  and  on  their  own  view.  The 
inquisition  is  wholly  independent  of  the  conviction;  it  is 
for  the  purpose  of  restitution  under  stat.  8  Hen.  6.  c.  9. 
sects.  2,  3. ;  it  is  taken  on  the  10th  of  September,  before  a 
jury,  on  examination  of  witnesses  and  hearing  of  the  de- 
fendant; and  they  find,  not  only  an  unlawful  detainer, 
but  an  unlawful  entry.  The  finding  of  an  unlawful  entry 
is  distinct  from  that  of  an  unlawful  detainer,  and  might 
be  separately  proceeded  upon,  under  sect.  3.  of  the  sta- 
tute. The  course  taken  *here  has  been  regular,  accord- 
ing to  that  section,  and  authorizes  the  magistrates  to 
give  restitution,  although  there  may  previously  have  been 
an  insufficient  conviction.  The  authorities  formerly  cited 
do  not  affect  this  case.  A  re-restitution  is  prayed  ;  but 
the  granting  of  this  is  not  "  ex  rigore  juris ; "  the  power 
to  grant  it  is  vested  in  the  Court  only  by  an  equitable 

(a)  May  26th.  Before  Lord  Denman  C.  J.,  Littledale,  Patleson,  and 
Coleridge  Js, 

con- 


[1836.] 

The  King 
against 
Wilson. 


834  CASES  IN  TRINITY  TERM 

construction  of  the  statutes,  and  is  never  exercised  but 
when,  upon  a  consideration  of  the  whole  circumstances, 
the  defendant  appears  to  have  some  right  to  the  tene- 
ments ;  1  Russ.  on  Crimes,  293.  Where  the  first  resti- 
tution was  tortious,  re-restitution  is  to  be  granted  of 
right!  otherwise  it  is  discretionary;  Rex  v.  Harris  (a), 
(He  then  commented  on  the  facts  of  the  present  case, 
with  reference  to  this  point). 

Hill,  contra.  It  was  clearly  the  opinion  of  the  Court, 
upon  the  former  decision  in  this  case,  that  the  inqui- 
sition ought  to  be  quashed  with  the  conviction;  their 
refraining  so  to  quash  it  was  upon  a  point  of  prac- 
tice, it  being  suggested  that,  on  the  concilium,  the  in- 
quisition was  not  before  them  for  this  purpose.  The 
inquisition  was,  in  fact,  merely  ancillary.  It  arose  upon 
the  traverse  of  the  force,  tendered  by  Wilson  at  the 
time  of  the  conviction.  The  affidavits  clearly  trace  the 
connection  of  the  two  proceedings.  That  which  is 
called  a  conviction  in  this  case  is  not  to  be  considered, 
with  reference  to  practice,  like  the  summary  convictions 
now  in  use.  When  the  statute  of  Hen.  6.  was  passed, 
the  power  of  justices  to  convict  out  of  sessions  on 
evidence  had  not  been  established,  nor  was  it  clearly  so 
till  after  the  stat.  33  H  8.  c.  6.,  1  Palei/  on  Convicfiofis, 
Introduction,  p.  xxix.  2d  ed.  Until  that  power  was 
established,  justices  out  of  sessions  could  convict  only 
on  confession  or  on  view,  and  their  conviction  on  view 
was  traversable.  The  difficulty  as  to  Regina  v,  Layton  {b) 
has  arisen  from  the  conviction  being  dealt  with  upon  the 
same  principles  as  a  modern  summary  conviction.  The 


[1836.] 

The  Kind 
against 
Wilson. 


(tt)  1  Ld.  I{aymA%2. 


{h)  1  Salk,  ]06,  35S. 

Lord 
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Lord  Mayor  there  had  convicted  on  his  view,  reciting  a  [1836.] 
complaint  made  before  him  of  a  forcible  entry,  and 

^  .  The  Kino 

that  was  not  traversed.    And,  as  it  appeared  by  the  against 

Wilson. 

finding  in  the  conviction  that  there  had  been  a  valid 
complaint,  and  no  traverse  was  taken  on  that  finding, 
the  conviction  was  ultimately  affirmed,  Qjieen  v.  Leigh- 
ton  {a) ;  though,  in  the  judgment  of  this  Court  on 
quashing  the  present  conviction,  it  was  conjectured  that 
no  decision  had  taken  place.  The  inquisition,  then,  in 
this  case,  though  it  appears  a  substantive  proceeding, 
is  merely  a  kind  of  issue,  arising  out  of  the  conviction, 
for  the  trial  of  a  fact  there  suggested,  and  which  the 
defendant  wishes  to  dispute.  The  affidavits  shew  how 
it  originated.  But,  further,  if  the  inquisition  be  an  in- 
dependent proceeding,  it  is  defective  on  the  face  of  it, 
inasmuch  as  it  does  not  state  a  complaint  made.  The 
words  of  8  Hen,  6.  c,  9.  s.  2.  "  That  from  henceforth 
where  any  doth  make  any  forcible  entry  in  lands  and 
tenements,  or  other  possessions,  or  them  hold  forcibly, 
after  complaint  thereof  made  within  the  same  county 
where  such  entry  is  made,  to  the  justices  of  peace,  or 
to  one  of  them,  by  the  party  grieved,"  extend  both  to 
the  proceeding  by  conviction  next  referred  to,  and  to 
that  by  inquisition,  directed  by  the  following  section. 
Neither  proceeding  is  to  originate  with  the  justices  ; 
each  must  be  grounded  on  a  complaint.  ^Patteson  J. 
Has  the  jury  upon  the  inquisition  any  thing  to  do  with 
the  complaint  ?]  It  is  necessary,  to  give  jurisdiction 
under  the  statute,  and  ought  therefore  to  be  stated,  to 
shew  that  the  statute  has  been  regularly  pursued.  This 
is  analogous  to  the  rule  now  prevailing  as  to  summary 


(a)  Fortesc.  Bep.  173.  {Mich.  T.  7  Ann.). 


con- 
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[1836.]      convictions.    If  the  jurisdiction  do  not  appear,  the  con- 

viction  is  bad.  and  cannot  be  helped  by  affidavit.    It  is 
The  King  .  ^ 

against       true  that  the  complaint  is  no  part  of  the  finding  of  the 

Wilson.        .  ,         ,      .  . 

jury ;  but  the  justices  return,  with  the  inquisition,  a 
memorandum  in  the  nature  of  a  caption,  and  that 
ought  to  state  the  matter  necessary  to  give  jurisdiction. 
ILzttledale  J.  It  seems  by  the  inquisition  that  they 
profess  to  act  merely  on  their  own  authority.  Looking 
at  the  inquisition  and  at  the  statute,  I  begin  to  think 
that  the  proceeding  is  defective  as  you  say.  At  first  I 
thought  that  the  inquisition  was  perfect  in  itself.]  As 
to  re-restitution,  it  may  be  admitted  that  the  law  is  as 
stated  in  1  Russ.  on  Crimes^  293.,  from  HwwJc.  PL  Cr.^ 
Book  1.  c.  64*.  s.  65.  But  here  the  equity  is  with  the 
defendant.  (He  then  commented  on  the  affidavits  as  to 
this  point.) 

Sir  W,  Follett.  In  2  Burn's  Justice,  tit.  Forcible 
Entry  mid  Detainer,  s.  VI.  («),  it  said  (upon  the  words 
*^  complaint  by  the  party  grieved,")  "  Yet  these  words 
do  not  enforce  any  necessity  of  such  a  complaint ;  for  it  is 
holden,  that  the  justice  may  and  ought  to  proceed  upon 
any  information  or  knowledge  thereof  whatsoever, 
though  no  complaint  at  all  be  brought  unto  him  by 
any  party  grieved  thereby;"  and  Lamhard  147  {h)  is 
cited.  And  the  form  (No.  9.)  of  an  inquisition,  under 
the  same  head,  says  nothing  of  a  complaint. 

Cur,  adv,  vult. 

Lord  DenMan  C.  J.  in  the  same  term  (June  13th) 
delivered  the  judgment  of  the  Court. 


(a)  Page  798.  (26th  edit.)  s.  V.  p.  230.  ed.  1836. 

(b)  Eirenarcha,  book  II.  c.  4.  p.  147^  (1619). 


In 
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In  this  case,  which  has  been  before  the  Court  on  a  [1836.] 
former  occasion,  we  are  moved  to  quash  an  inquisition. 

The  King 

and  award  a  writ  of  re-restitution,  in  pursuance  of  our  against 
former  judgment,  which  set  aside  the  conviction  of  the 
defendant  by  magistrates  for  the  offence  of  a  forcible 
entry,  and  in  which  we  expressed  an  opinion  that  the 
inquisition  founded  upon  it  must  also  be  set  aside.  The 
grounds  of  that  judgment  were  fully  stated,  and  have 
not  been  questioned  in  the  argument  on  this  rule  ;  but  it 
was  said  that,  however  defective  the  conviction,  the  in- 
quisition, being  the  act  of  a  jury  regularly  brought 
together,  and  the  result  of  an  examination  of  witnesses 
at  which  both  parties  assisted,  ought  not  to  be  set  aside. 
We  are  however  of  opinion,  that  as  the  inquisition  was 
founded  on  the  conviction,  which  turns  out  to  be  a  com- 
plete nullity,  for  reasons  which  it  is  unnecessary  now  to 
repeat,  the  inquisition  also  is  a  proceeding  without  any 
warrant  of  law,  and  must  be  set  aside.  Whether  it 
may  have  any  effect  as  evidence  in  other  controversies 
between  the  parties,  we  need  not  consider  now.  But, 
indeed,  the  inquisition  is  in  every  other  respect  wholly 
inoperative,  its  use  being  to  give  effect  to  a  conviction, 
which  is  of  course  impossible  where  the  conviction 
itself  is  void.  If  it  could  be  permitted  to  stand  as  a 
part  of  the  proceedings,  it  would  appear  to  justify  the 
transfer  of  the  possession  worked  by  the  conviction, 
when  the  conviction  itself  is  given  up  as  indefensible, 
which  cannot  be  permitted.  And  the  inquisition,  if 
taken  by  itself  without  reference  to  the  conviction,  is  in 
itself  defective,  inasmuch  as  it  does  not  shew  that  any 
complaint  had  been  made,  nor  by  what  authority  or  on 
what  account  the  jury  were  summoned. 

But  the  defendant  would  gain  nothing  by  our  judg- 
VoL.  III.  3  I  ment, 
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[1836.]     mentj  if  we  should  merely  declare  the  proceedings  null: 

"   another  step  is  necessary  on  the  part  of  the  Court,  in 

asrainst       ordcr  that  full  justice  may  be  done  him. 

If  we  allow  him  to  remain  dispossessed  of  the  pre- 
mises held  before,  full  effect  will  be  given  to  an  act 
which  we  have  pronounced  wrongful. 

A  writ  of  re-restitution  is  prayed,  to  prevent  this 
consequence  ;  and  the  original  complainant  has  stated  his 
objections  to  our  awarding  that  writ.  On  looking  into 
the  authorities  (a),  we  find  that  the  Court  has  been  in 
the  habit  of  awarding  that  writ,  when  it  has  quashed 
the  conviction  for  forcible  entry  ;  otherwise  the  whole 
proceeding  here  would  be  nugatory;  and  the  practice  is 
accordingly  said  to  have  grown  out  of  an  equitable 
construction  of  the  statutes. 

It  has  been  said  that  the  Court  will  not  do  this  unless 
the  party  unlawfully  dispossessed  should  appear  to  have 
title  to  the  premises,  —  a  most  inconvenient  inquiry  upon 
affidavit,  and  a  course  full  of  danger  to  the  public  peace, 
as  protecting  the  execution  of  an  unlawful  sentence. 
But  in  Sea:  v,  Jones  {b)  the  Court  declared,  even  where 
the  conviction  was  quashed  for  a  merely  technical  error, 
and  the  lease  of  the  dispossessed  person  had  expired 
during  the  litigation,  "  that  they  had  no  discretionary 
power  in  the  case,  but  were  bound  to  award  restitution 
on  quashing  the  conviction." 

This  rule  therefore  for  quashing  the  inquisition  must 
be  made  absolute,  and  re-restitution  will  also  be 
awarded. 

Rule  accordingly. 

(a)  1  Hawk.  P.  C  JB.l.  c.  64.  s.  65,  66.    13  Vin.  Abr.  392.  tit.  For- 
cible Entry  and  Detainer,  O.   Bac.  Abr.  Forcible  Entry  and  Detainer,  (G.) 
Vol.iii.  p.  725.  (7th  ed.). 
(6)  1  Stra.  474. 
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Farley  and  Others,  Executors,  against  John  Wednesday, 
William  Briant  and  Others. 


1.  B.,  as  surety 
for  J.,  became 
party  to  au 
indenture 
whereby  A. 
leased  land  to 
J.,  at  a  rent 
payable  by  J"., 
for  a  term 
determinable 
on  A.'s  death ; 
and  JB,  and  J. 


J^EBT,  by  the  executors  and  executrix  of  Sir  Thomas 
Hussey  Apreece,  Bart.,  against  John  William  Briant, 
heir  of  JoJm  Briant,  and  Mary  Briant^  William 
Henry  Briant,  and  Charles  Briant^  surviving  devisees 
of  John  Briant,  of  divers  lands,  &c.  of  John  Briant. 

The  first  count  of  the  dechiration  (dated  21st  of 
December  1832)  stated  that,  in  the  Hfetime  of  Sir  T.  H. 

covenanted 

Apreece,  to  wit,  29th  of  September  1819,  by  indenture  jointly  and  se- 
verally for 

betweeji  Sir  T,  H.  Ap?  'eece  of  the  first  part,  John  Robert  themselves  and 
Jenkins  of  the  second  part,  and  the  said  John  Briant^  S.^and^jT  oT' 
as  surety  for  J.  R.  Jenkins,  of  the  third  part,  the  date  orX^J  hdrs 
whereof  is  a  certain  &c.,  to  wit,  the  day  and  year  last  executors,  &c., 

'  '  should  pay  the 

aforesaid,  Sir  T.  H.  Apreece  demised  to  Jenkins  certain  ^^nt  reserved, 

and  also  a 
further  rent,  as 
liquidated 
damages,  if 
the  land  vpere 
farmed  con- 
trary to  the 
covenants  of 
the  lease. 

After  J9.'s  death,  rents  of  both  kinds  became  due  :  Held,  that  j^.'s  devisees  were  not  liable, 
under  stat.  S  &  4  W.  ^  M.  c.  14.,  to  an  action  of  debt  for  any  of  the  sum  due. 

2.  In  the  above  action,  the  declaration  stated  that,  during  the  term,  to  wit,  1st  Au- 
gur,t  1823,  B.  died,  and  that  the  rents  became  due  on  days  named,  which  appeared  by  the 
dates,  but  were  not  alleged,  to  be  later  than  that  day.  Plea,  that  B.  died  before  any 
part  of  the  debt  became  due,  concluding  to  the  Court.  On  special  demurrer  to  the  plea, 
for  not  traversing  or  denying,  or  confessing  and  avoiding,  and  for  putting  in  issue  matter 
of  law:  Held,  that  if  the  declaration  did  not  shew  a  debt  in  ^.'s  lifetime,  it  was  bad; 
and  that,  if  it  did,  the  plea  travprsed  it ;  and  that  the  conclusion  to  the  Court,  if  bad  at  all, 
should  have  been  specially  objected  to  by  the  demurrer. 

3.  In  order  to  induce  the  Court  to  exempt  an  executor,  who  has  failed  in  an  action 
brought  by  him  in  that  character,  from  costs,  under  stat.  3  &  4  j^T.  4.  c.  42.  s.  31.,  it  is  not 
sufficient  that  the  action  has  been  brought  bona  fide,  under  counsel's  advice,  and  that  it 
has  been  defeated  on  a  difficult  point  of  law,  unless  there  be  improper  conduct  on  the 
part  of  the  defendant.  Unnecessary  prolixity  in  the  pleadings  is  not  such  conduct.  Nor 
omitting  to  give  the  plaintiff  information  which  might  have  prevented  his  proceeding  with 
the  action,  if  the  plaintiff  did  not  apply  for  the  information. 


messuages  and  lands  for  fourteen  years  from  the  date, 
if  Sir  T.  H,  Apreece  should  so  long  live,  at  a  yearly 
rent  of  590/.,  payable  quarterly,  and  also  at  certain 
further  rents  for  every  acre  which  Jenkins  should  use 
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1835.       in  certain  ways  respectively  in  the  indenture  specified j 
"      and  a  further  rent  for  every  acre  husbanded  contrary 

Farley 

aaainst       tO  the  covenants  in  the  indenture  afterwards  contained ; 

which  further  rents  it  was  thereby  declared  and  agreed, 
should  be  deemed,  and  taken,  and  be  paid  as  and  for 
liquidated  sums  by  way  of  settled  damages,  and  not  by 
way  of  nomine  poense  or  in  terrorem  :  and  J.  R.  Jenkins 
and  John  Brianf,  for  themselves,  jointly  and  severally, 
and  for  their  several  and  respective  heirs,  executors, 
administrators,  and  assigns,  did  covenant,  &c.,  with  Sir 
T,  H,  Apreece  and  his  assigns,  that  J,  B,  Jenkins  and 
John  Briant,  or  some  or  one  of  them,  or  their  heirs, 
executors,  administrators,  or  assigns,  should  pay  the  said 
rent  of  590/.,  and  such  further  rents  as  should  become 
due ;  and  also  that  J,  R>  Jenkins  should  farm  the  land 
m  a  husbandlike  manner,  and  should  not  sow,  &c. 
(as  in  the  indenture  particularised).  The  declaration 
then  stated  that  afterwards,  to  wit,  27th  of  May  1833, 
Sir  T,  H,  Apreece  died,  and  that,  during  the  term  and 
in  the  lifetime  of  Sir  T,  H.  Apreece,  to  wit,  25th  of 
December  1832,  a  large  sum  &c.,  to  wit,  295/.,  for  rent 
for  two  quarters,  became  due  and  still  is  unpaid.  The 
declaration  then  stated  different  breaches  by  Jenkins  of 
covenants  as  to  farming,  and  that  further  rents  thereby 
became  due,  amounting  on  the  whole,  on  25th  of  De~ 
cember  1832,  to  a  large  sum  &c.,  to  wit,  &c.,  which  is 
still  unpaid  ;  and  the  declaration  also  set  forth  other 
breaches  of  the  same  kind,  by  which  further  rents, 
amounting,  on  25th  of  December  1832,  to  large  sums,  to 
wit,  &c.,  became  due  and  are  still  unpaid :  averment 
that,  after  the  making  of  the  indenture  and  during  the 
continuance  of  the  term,  to  wit,  1st  of  August  1823, 
John  Briant  died,  having  by  his  last  will  and  testament 

duly 
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duly  executed  and  attested  to  pass  real  estates,  and 
bearing  a  certain  date,  to  wit,  19th  of  November  1822, 
devised  certain  lands,  &c.,  to  the  defendants,  Mary 
Briant,  William  Henry  Briant,  and  Charles  Briant^  and 
to  one  William  Back  since  deceased,  which  lands  and  tene- 
ments the  said  John  Briant  had  power  so  to  dispose  ofi 

The  second  count  averred  only  breaches  of  the  co- 
venants as  to  cultivation,  whereby  afterwards,  to  wit, 
29th  of  September  1832,  a  large  sum  of  money,  to  wit, 
&c.,  for  further  rents,  became  due  and  is  still  unpaid. 

The  four  defendants  all  pleaded  separately. 

Mary  Briant  pleaded : 

First,  that  the  indenture  in  the  second  count  is  not 
the  deed  of  Joh7i  Briant, 

Secondly,  after  setting  out  on  oyer  the  indenture  in 
the  first  count,  that  Sir  T.  H»  Apreece,  in  his  lifetime, 
and  at  the  time  of  his  death,  was  not  a  creditor  of  John 
Briant^  having  a  just  debt  due  and  owing  to  him  the 
said  Sir  T,  H.  Apreece,  upon  or  by  virtue  of  any  bond 
or  other  specialty  within  the  meaning  of  the  statute  in 
such  case  &c.  :  verification. 

Thirdly,  as  to  the  first  count,  that,  before  any  part 
of  the  said  debt  in  the  said  first  count  mentioned  accrued 
due,  as  in  that  count  mentioned,  and  in  the  lifetime  of 
the  said  Sir  T,  H*  Apreece,  the  said  John  Briant  died : 
verification. 

Fourthly,  fifthly,  sixthly,  and  seventhly  (to  the  same 
count),  traversing  different  breaches  by  Jenhim. 

Eighthly,  to  the  same  count,  that,  by  the  last  will  and 
testament  of  John  Briant^  he  gave,  &c.  (mentioning 
several  devisees  besides  the  defendants),  and  that  the 
several  devisees  are  still  living  and  have  not  re- 
nounced, &c. 

3  13  Ninthly, 
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183.5.  Ninthly,  to  the  same  count,  that  the  defendant  had  no 

lands  by  devise,  except  certain  premises  in  Essex  and 

against  Middlesex ;  that  the  former  had  been  sold,  and  the 
Brianx. 

proceeds  applied  to  satisfy  a  bond  debt  of  the  devisor  ; 
and  that  the  latter  had  been  taken  by  the  directors  of 
the  St.  Katharine  Docks  Company  (under  stat.  6  G.  4. 
c.  cv.,  local  and  personal,  public),  for  a  sum  assessed 
by  a  jury,  which  had  been  paid  into  the  Bank  to  the 
account  of  the  Accountant-General  of  the  Court  of 
Exchequer,  and  invested  in  3  per  cent  consols. 

Tenthly,  to  the  same  count,  that,  after  the  making  of 
the  indenture,  and  the  death  of  John  Briant,  and  in  the 
lifetime  of  Sir  T,  H  Apreece,  by  indenture,  dated  1st  of 
January  1826,  made  between  Sir  T,  H,  Apreece  of  the 
one  part,  J,  R.  Jenkins  of  the  second  part,  and  the 
defendant  Ma7\y  Briant  and  W,  Bach  of  the  third  part, 
the  rent  mentioned  in  the  indenture  of  lease  was 
reduced,  and  the  option  of  determining  the  term  re- 
leased, and  the  provisions  of  the  lease  in  other  respects 
altered. 

Eleventhly,  to  the  same  count,  that,  by  a  certain  other 
indenture,  dated  9th  of  January  1833,  between  J. 
Jenkins  of  the  first  part,  Mary  Briant  of  the  second 
part,  and  Sir  T,  H,  Apreece  of  the  third  part,  the 
residue  of  the  term  was  surrendered  to  Sir  T.  H. 
Apreece, 

The  defendant  William  Henry  Briant  pleaded  the 
twelve  following  pleas,  and  the  same  were  also  pleaded 
severally  by  Charles  Briant. 

The  first  eight  were  the  same  respectively  as  the  first 
eight  pleaded  by  Mary  Briant, 

The  ninth  was  a  plea  corresponding  to  the  ninth  of 
Mary  Briant^  mutatis  mutandis. 

The 
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The  tenth  and  eleventh  pleas  were  the  same  as  the  1835. 
tenth  and  eleventh  pleas     Mary  Briant,  *— - 

^  Farley 

The  twelfth  plea  was  a  plea  of  bankruptcy  by  each  against 
defendant. 

John  William  Briant  pleaded  : 

First,  like  Mary  Brianfs  first  plea. 

Secondly,  after  setting  out  on  oyer  the  indenture  in 
the  first  count,  that  he  took  nothing  by  descent  from 
the  said  John  Briant. 

Thirdly,  like  Mary  Brianfs  second  plea,  but  without 
oyer. 

Fourthly,  like  Mary  Brianfs  third  plea. 

Fifthly,  sixthly,  seventhly,  and  eighthly,  like  Mary 
Brianfs  fourth,  fifth,  sixth,  and  seventh  pleas  respec- 
tively. 

Ninthly,  like  Mary  Brianfs  tenth  plea. 

Tenthly,  like  Ma?y  Briafifs  eleventh  plea. 

Issue  was  joined  on  the  first,  fourth,  fifth,  sixth,  and 
seventh  pleas  of  Mary  Briant,  William  Henry  Briant, 
and  Charles  Briant,  on  the  twelfth  plea  of  William  Henry 
Briant  and  Charles  Briant,  and  on  the  first,  second,  fifth, 
sixth,  seventh,  and  eighth  pleas  of  John  William  Briant. 

The  plaintiffs  demurred  to  the  second,  third,  eighth, 
and  eleventh  pleas  of  Mary  Briant,  William  Henry 
Briant,  and  Charles  Briayit,  and  to  the  third,  fourth, 
and  tenth  pleas  of  John  William  Briant. 

On  the  ninth  plea  of  Mary  Briant,  William  Henry 
Briant,  and  Charles  Briant,  the  plaintiffs  prayed  judg- 
ment, &c.,  to  be  levied  upon  the  lands,  Stc,  of  John 
Briant,  which  should  or  might  thereafter  come  to  those 
defendants  respectively,  as  devisees  of  the  said  John 
Briant,  in  case  judgment  should  be  given  against  them 
on  their  other  pleas. 

3  I  4  To 
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To  the  tenth  pleas  of  Mary  Briant,  William  Henri/ 
Briant^  and  Charles  Briant,  and  to  the  ninth  plea  of 
John  William  Briant,  the  plaintiff  replied,  that  the  deed 
was  executed  by  Sir  T.  H,  Apreece  on  the  5th  of  Oc~ 
toher,  1832,  and  that  no  day  or  month  was  therein  men- 
tioned by  way  of  date,  with  a  special  traverse  of  the  deed 
being  executed  at  the  time  mentioned  in  the  plea,  con- 
cluding to  the  country. 

The  defendants  joined  severally  in  demurrer. 

All  the  demurrers  were  special.  The  Court  pro- 
nounced its  judgment  only  on  the  demurrer  to  the  third 
plea  of  Mary  Briant,  The  causes  assigned  in  that  de- 
murrer were,  that  the  said  plea  was  defective,  as  it  did 
not  consist  of  matter  of  fact,  but  of  argument  and  legal 
inference  only ;  that  the  plea  neither  traversed  nor  de- 
nied, nor  confessed  and  avoided,  the  causes  of  action  ; 
and  that  it  put  in  issue  matter  of  law ;  also,  that  it  was 
no  answer  to  the  action. 
« 

In  Easter  term  last,  Friday,  May  lst(«),  the  demurrers 
to  the  second  and  third  pleas  of  Mary  Briant  were 
argued.  The  Court  having  confined  its  judgment  to 
the  third  plea,  the  arguments  on  the  second  are  omitted. 

Stephen  Serjt.  in  support  of  the  demurrer. 

I.  Upon  the  demurrer  to  the  third  plea,  the  sub- 
stantial question  is,  whether,  under  st.  S  &  4  W.  Sj-  M, 
c.  14.  s.  3.,  the  death  of  John  Briant  prevents  the  plain- 
tiffs from  recovering.  On  this  record,  it  must  certainly 
be  taken  that  he  died  before  any  of  the  breaches  oc- 
;r.curred.    But  neither  the  intent  nor  the  letter  of  the 

(a)  Before  liord  Deninan  C.  J.,  Litlledale,  Patteson,  and  Coleridge  Js. 
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statute  confines  the  remedy  to  cases  where  the  debt  1835. 
becomes  payable  in  the  lifetime  of  a  covenantor  or  ,1 

^  [Parley 

oblisfee.    It  is  true  that  the  first  three  sections  speak  of  against 
^  '  Briant. 

creditors ;  but  the  whole  context  shews  that  the  word  is 

used  so  as  to  include  this  case.    The  evil  pointed  at  in 
the  recital,  in  the  first  section,  is  that  persons  have  "  by- 
bonds  or  other  specialties  bound  themselves  and  their 
heirs,  and  have  afterwards  died  seised  in  fee  simple  of 
and  in  manors,  &c."  "  or  had  power  or  authority  to 
dispose  of  or  charge  the  same  by  their  wills,"  and 
have,  "  to  the  defrauding  of  such  their  creditors,  de- 
vised the  same,  or  disposed  thereof,  in  such  manner  as 
such  creditors  have  lost  their  said  debts."    The  cre- 
ditors here  spoken  of  are,  therefore,  parties  in  favour 
of  whom  the  bond  or  specialty  is  made.     Sect.  2. 
makes  wills  fraudulent  and  void  as  against  such  ere- 
ditors  as  aforesaid;  and  sect.  3.  gives  to  every  such 
creditor  an  action  of  debt  against  the  heir  and  devisees 
jointly.     The  creditors  here  meant  are  such  persons 
as,  by  virtue  of  the  bond  or  instrument,  ultimately 
become  creditors.    It  is  not  essential  to  the  relation 
of  creditor  and  debtor  that  money  should  be  payable 
during  the  lives  of  the  parties.    Such  a  relation  may 
exist  before  anything  be  actually  payable,  as  in  the  case 
of  a  debitum  in  prcesenti  solvendim  in  fatiiro.  The  policy 
of  the  statute  is  to  prevent  owners  of  lands  from  placing 
their  land  out  of  the  reach  of  the  liability  arising 
upon  their  own  deeds;  which,  within  both  the  statu- 
table and  the  moral  sense,  is  a  fraud.    [Littledale  J.  An 
executor  may  pay  simple  contract  debts,  though  his 
testator  be  under  a  covenant,  if  the  covenant  has  not 
been  broken.]    For  the  purpose  of  the  present  argu- 
ment, it  is  sufficient  that  he  cannot  do  so  if  he  have 

notice 
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1835.  notice  of  a  breach  of  covenant  subsequent  to  the  tes- 
tator's  death.    That  shews  that  such  a  breach  creates  a 

Farley 

against  debt  from  the  testator.  In  Wilson  v,  Knuhley  {a)  it  was 
held  that  covenant  would  not  lie  against  a  devisee 
for  breaches  in  the  testator's  lifetime,  the  statute  men- 
tioning only  debt.  That  was  an  instance  of  the  mischief 
arising  from  a  narrow  interpretation  of  the  statute ;  and 
it  led  to  the  enacting  of  stat.  11  G.  4.  and  1  W,  4. 
c.  47.  5.  3.  (6),  which  gave  the  action  of  covenant  also. 

The  new  act  may  be  taken  as  a  legislative  declaration 
of  the  intent  of  the  former  act,  so  far  as  the  form  of  ac- 
tion is  not  concerned ;  and  here  the  form  of  action  is  not 
concerned,  for  debt  is  unquestionably  a  proper  form  of 
action  on  this  specialty.  Now,  in  sect.  2.  of  the  new  act, 
the  legislature,  in  declaring  against  what  parties  the  will 
is  to  be  fraudulent  and  void,  does  not  (as  in  the  earlier 
act)  use  the  word  creditor,  but  only  mentions  such  per- 
sons with  whom  the  devisor  "  shall  have  entered  into 
any  bond,  covenant,  or  other  specialty  binding  his,  her, 
or  their  heirs."  Then  sect.  3.  enacts,  that  "  such  cre- 
ditor''^ shall  have  his  action  of  debt  and  covenant. 
Thus,  in  the  later  act,  creditors  are  generally  persons 
with  whom  the  specialty  is  entered  into;  that  must 
therefore  be  the  meaning  of  the  term  in  the  earlier  act, 
since  the  later  act  was  not  meant  to  introduce  any 
change  as  to  the  parties  benefited.  "  Creditor"  is  used 
in  the  same  sense  as  covenantee  or  obligee.  If  the 
meaning  were  so  confined  as  must  be  contended  on  the 
other  side,  it  would  have  been  easy,  in  the  earlier  act,  to 
say,  "  where  any  person  shall  die,  owing  such  money." 

(a)  7  East,  128. 

(6)  Which  (sect.  1.)  is  not  applicable  to  the  case  of  persons  dying  before 
the  passing  of  the  act,  16th  July  1830. 

One 
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One  test  of  the  applicability  of  stat.  S  4<  TV,  ^  M,  1835. 
c.  14.  is,  whether  the  heir  could  be  sued  alone  at  com-  "I 

Farley 

mon  law;  for  the  intention  was  to  extend  the  previous  against 

Briant. 

liability  of  the  heir  to  the  devisee.  Now  in  14  Vin, 
Abr.  238,  Heir  (A.)  pi.  ].,  it  is  said,  "  If  A.  grant  for 
him  and  his  heirs  to  B.  for  years,  or,  &c.  an  annuity 
to  have  to  him  after  the  death  of  A,  the  grantor, 
though  A.  himself  could  never  be  charged  upon  this 
grant,  inasmuch  as  it  is  to  be  paid  after  his  death,  yet, 
inasmuch  as  he  binds  himself  and  his  heirs,  his  heir 
shall  be  charged  if  he  has  assets,  as  well  as  where  a  man 
binds  himself  and  his  heirs  by  obligation  to  pay  money 
after  his  death."  That  goes  much  beyond  the  present 
case ;  for  there  the  obligee  could  in  no  event  have  been 
liable  in  his  lifetime.  In  Flasket  v.  Beehy  {a)  it  was 
contended  that  an  infant  devisee  might  pray  that  the 
parol  might  demur,  on  the  ground  that  the  intent  of 
the  statute  was  to  place  the  heir  and  devisee  on  the 
same  footing;  but  the  Court  held  that  the  privilege  of 
the  heir  was  peculiar,  originating  in  the  situation  in 
which  the  feudal  law  of  tenure  placed  him,  with  regard 
to  his  land,  during  his  infancy.  But  the  liability  to  the 
specialty  debts  of  the  ancestor  does  not  rest  upon  any 
feudal  privilege :  that  case,  therefore,  affords  no  ground 
for  distinguishing,  in  the  present  question,  between  the 
heir  and  the  devisee. 

Another  test  is,  whether  the  executor  could  retain,  if 
he  were  himself  the  covenantee ;  for  that  would  depend 
upon  his  claim  constituting,  or  not,  a  debt  from  the  tes- 
tator. Now  he  could  so  retain ;  Plwner  v.  Marchant  (b). 
There  the  testator  had  covenanted  that  he  by  will,  or 


(a)  4  East,  485. 


(6)  3  Bur.  1380. 

his 
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1835.  his  executors  or  administrators  within  six  months  after 
~  his  death,  should  pay  to  the  defendant  700/.    The  de- 

Farley 

against       fendant,  having  become  administrator  to  the  covenantor, 

BrIANT.  1    .  t  .1  7X1 

claimed  to  retam  the  700/.  In  the  argument  agamst 
the  claim,  it  was  urged  that  it  was  not  "  a  debt  in  the 
testator;"  but  the  Court  allowed  the  claim. 

In  £lx  2)arte  Tindal  [a)  a  party  covenanted  to  cause 
to  be  paid  4000/.,  within  twelve  months  after  his  de- 
cease, to  his  wife's  trustees,  the  annual  produce  to  go  to 
her  for  life,  in  case  she  survived  him.  The  covenantor 
having  afterwards  become  bankrupt  in  his  wife's  lifetime, 
the  wife's  trustees  claimed  to  prove  under  stat.  6  G.  4. 
c,  16.  s.  56.;  and  one  question,  as  stated  by  Tindal  C.J. 
in  delivering  judgment,  was,  whether  the  bankrupt  had, 
before  the  commission  issued,  contracted  any  debt 
payable  upon  a  contingency  "  which  had  not  happened 
before  the  issuing  of  the  commission ;  and  it  was  held 
by  Lord  Brougham  C,  Tindal  C.  J.,  and  LiUledale  J., 
that  the  demand  was  proveable.  There  the  husband 
himself  could  not  have  been  called  on  to  pay  in  his  life- 
time ;  and  there  was  no  reason  for  holding  that  he  had 
contracted  a  debt,  which  would  not  be  good  in  the  pre- 
sent case.  In  Westfaling  v.  Westfaling  {h)  Lord  Hard- 
"wicke  expressed  himself  against  giving  a  limited  con- 
struction to  the  statute,  as  being  made  for  preventing 
fraud.  It  has  often  been  said  that  early'  statutes  are 
more  loosely  worded,  and  should  receive  a  more  liberal 
construction,  than  modern  ones  (c),    A  strong  instance 

(a)  8  Bing.  402.    S.  C.  1  Deac  ^  Ch.  291.     1  Mont.  Ca.  Bank.  SI 5, 
462.    See  the  previous  decisions,  1  Mont.  ^  Mac.  415,  422. 
{b)  3  Atk.  466. 

(c)  See  some  instances  collected  in  the  arguments  in  Adam  v.  The 
Inkahitanis  of  Bristol,  2  A.  ^  E.  395,  396,  399,  400,  401. 
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of  this  mode  of  interpreting  statutes  is  the  construction 
put  upon  Stat.  8  &  9  3.  c.ll.  s.  8.,  where  the  word 
"  may"  has  been  construed  as  if  it  were  "  must." 

II.  The  third  plea  is  defective  in  form.  From  Bissex 
V,  Bissex  {a)  it  appears  that,  where  the  time  is  material, 
it  is  sufficiently  alleged,  though  it  be  laid  only  under  a 
videlicet,  upon  general  demurrer.  Therefore  the  plea, 
if  it  deny  the  time  of  the  death,  should  have  been  in  the 
form  of  a  traverse,  and  have  concluded  to  the  country, 
Com.  Dig.  Pleader,  (E.32.),  (G.2.) ;  Bac.  Abr.  Pleas  and 
Pleadhigs,  (H.  3.)(^);  note  (3)  to  Hayman  v.  Gerrard  (c); 
since  the  plaintiff,  in  reply,  could  only  repeat  the  alle- 
gation in  the  declaration.  The  plea  is  in  fact  a  con- 
structive denial  of  the  allegation  in  the  declaration. 
[Patteson  J.  It  treats  the  declaration  as  ambiguous,  and 
makes  it  certain.]  That  Ciinnot  be  done.  The  defendant 
should  have  demurred  for  ambiguity,  or  else  he  should 
have  denied  or  confessed.  If  the  plea  admit  the  time 
of  the  death,  it  is  a  mere  allegation  of  a  matter  of  law. 

B.  V.  Bichards,  contra. 

I.  Sect.  1.  of  Stat.  3  &  4  W.  M.  c.  U.  shews  that 
the  intention  was  to  prevent  debtors  from  defrauding 
their  creditors ;  and  so  the  next  two  sections  are  to  be 
understood.  Then  was  John  Briant  a  fraudulent 
debtor  ?  Was  he  ever  liable  to  be  sued  on  this 
specialty  ?  If  not,  he  was  not  a  debtor,  nor  were  the 
covenantees  his  creditors.  No  time  can  be  pointed  out 
at  which  he  was  so  liable.  This  was  not  a  debitum  in 
prcssenti  solvendum  in  futuro  :  the  money  was  not,  during 
his  life,  payable  at  all  events  :  there  might  have  been  no 

(a)  3  Bur.  1729.  (6)  Vol.  vi.  p.  262.  (7th  ed.  1832). 

(c)  1  Wms.  Saund,  103  a. 
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1835.       breach  of  covenant,  or  an  eviction,  or  a  determination  of 
~      the  lease  by  the  death  of  Sir  T.  H,  Apreece,  Then,  again, 

Farley  .  »   &  ' 

against  the  reddendum  is  by  Jenkins  alone,  though  some  of  the 
covenants  are  by  Jenkins  and  Briant.  The  only  safe 
method  of  interpreting  the  act  is  to  adhere  to  the  words. 
The  analogy  between  heir  and  devisee  does  not  exist, 
as  appears  from  Flasket  v.  Beehy{ci).  The  heir's  liability 
is  by  common  law ;  that  of  the  devisee  by  the  statute 
only.  The  remarks  of  the  judges  in  Wilson  v.  Kniibley{h), 
though  the  decision  certainly  was  upon  the  form  of 
action,  shew  that  the  statute  is  not  to  be  extended 
beyond  its  terms,  which  point  only  to  actual  debts  ex- 
isting in  the  devisor's  time.  In  Welsh  v.  Welsh  {c)  the 
plaintiff  was  surety  for  the  defendant  in  an  annuity 
deed  :  afterwards  the  defendant  became  bankrupt  and 
obtained  his  certificate ;  and  the  plaintiff,  having  subse- 
quently been  compelled  to  pay  arrears  due  after  the  com- 
mission, sued  the  defendant,  who  relied  upon  stat.  49  G.  3. 
c.  121.  55.  8  and  17 :  but  Lord  Ellenhorough  said  that  it 
was  not  a  debt,  quoad  the  surety,  until  he  was  in  a 
condition  to  be  damnified  by  it.  That  principle  was 
adhered  to  in  Flanagan  v.  Watkins  (ri),  which  was 
affirmed  in  error,  Watkins  v.  Flanagan  [e).  These  de- 
cisions led  to  the  enactments  in  stat.  6  G.  4.  c.  16. 
55. 54,  55.  In  M'Dougal  v.  Paton  {g)  the  plaintiff,  being 
surety  for  the  defendant's  payment  of  certain  rents,  had 
been  compelled  to  pay  arrears  accruing  after  a  com- 
mission of  bankrupt  had  issued  against  the  defendant, 
who  had  obtained  his  certificate :  and  it  was  held 
that  the  plaintiff's  claim  was  not  met  by  stat.  49  G.  3. 

(a)  4JE;asf,  485.  (b)  lEast,  128. 

(c)  4M.  <^  S.  333.  (rf)  SB.  4:  Aid.  186. 

(e)  1  Bing.  413.  in  the  Exchequer  Chamber.      (g)  8  Taunt,  584. 

C.121. 
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c.  121.  5.  8.:  and  Dallas  C.J.  during  the  argument, 
said,  "  Is  it  possible  that  this  rent,  which  was  not  due 
till  after  the  bankruptcy,  can  be  considered  as  a  debt 
due  at  the  time  of  issuing  the  commission?"  So,  in 
Alsop  V.  Price  it  was  held  that  a  surety  in  a  bond, 
which  had  not  been  forfeited  till  after  the  bankruptcy  of 
the  principal,  was  not  barred  by  stat.  7  G.  I.  st.  1.  31. 
s.  1.  from  recovering  against  the  principal,  after  his 
certificate,  for  money  paid  upon  the  forfeiture  of  the 
bond  ;  and  Lord  Mansfield  said,  "  It  was  not  a  debt  to 
be  paid  by  him  in  futuro^  at  all  events,  but  depended 
on  the  acts  of  the  principal,  viz,  whether  he  did  or 
did  not  comply  with  the  stipulations  in  the  condition  of 
the  bond."  This  was  afterwards  met  by  stat.  49  G.  3. 
c.  121.  5.  8.  ILx  parte  Adney{b)  and  Goddard  v.  Van- 
derheyden  (c)  are  to  the  same  effect.  These  decisions 
shew  how  far  the  present  case  differs  from  that  of  a 
bond  conditioned  for  future  payments  absolutely,  where 
there  is  a  debitum  in  prcesenti  solvejtdmn  in  futuro. 
\_Littledale  J.  Suppose  a  bond  for  the  payment  of 
rents.  Coleridge  J.  An  obligee  acknowledges  himself 
indebted.  The  statute  is  to  prevent  fraudulent  de- 
vises ;  but  how  can  there  be  a  fraud  in  not  providing 
against  a  claim  of  which  the  devisor  does  not  know  the 
existence?  In  the  case  of  a  bond  for  a  penal  rent, 
which  never  can  become  due,  the  argument  for  the 
plaintiff  would  draw  the  whole  within  this  act.]  And  it 
would  make  John  Briant,  at  the  moment  of  the  exe- 
cution of  the  deed,  a  debtor  for  every  breach  which 
could  accrue  afterwards. 

II.  The  plaintiff  is  bound  to  bring  the  case  within 
the  act  by  his  declaration.    If  the  substantial  objection 

^  (a)  1  Doug,  160.  (6)  2  Cowp,  460.  (c)  3  Wils.  262. 
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be  good,  and  the  declaration  shew  that  the  breaches 
were  subsequent  to  the  death  of  John  Briajit,  the  de- 
claration is  bad  :  if  this  do  not  appear  by  the  declaration, 
then  the  plea  introduces  new  matter. 


Stephen  Serjt,  in  reply. 

First.  The  fact  of  the  damage  being  contingent  does 
not  make  the  devise  the  less  fraudulent:  the  devisor, 
knowing  his  contingent  liability,  ought  to  have  charged 
the  lands  in  the  event  of  the  damage  accruing.  [CoU' 
ridge  J.  You  are  assuming  that  he  knew  that  the  liability 
of  the  land  continued  after  his  death.]  It  might  equally 
well  be  said  that  the  legislature,  at  the  time  when 
Stat.  3  Si  4;  W.  M.  c.  14.  passed,  assumed  that  a  de- 
visor, antecedently  to  the  act,  knew  that  his  lands  were 
liable ;  for  the  devising  them  away  is  treated  as  de- 
frauding the  creditors,  in  sect.  1.  \_Coleridge  J.  Would 
the  creditors  be  bound  to  proceed  against  the  specific 
fund  created  by  such  a  charge  as  you  suggest  ?]  The 
decisions  on  bankruptcy  questions,  which  have  been 
cited  on  the  other  side,  are  inapplicable.  The  surety,  in 
proving,  had  to  swear  that  the  bankrupt  was  indebted 
at  the  time  of  the  bankruptcy ;  and  the  question  was, 
whether,  in  the  particular  case,  he  could  so  swear.  But 
here  the  question  is  whether  a  posthumous  liability  is 
not  within  the  statute. 

Secondly.  The  third  plea  does  not  deny  the  declar- 
ation, for  it  is  not  opposed  to  it :  and  it  does  not  confess, 
for  it  is  inconsistent  with  it. 

The  Court  stated  that  they  would  say,  on  the 
Friday  following,  whether  they  thought  it  ne- 
i.o  ^■"''^'-■'-■^Q'^ssixy  to  hear  arguments  on  the  other  points 
raised  by  the  record. 

On 
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On  Friday,  May  8th,  the  Court  having  intimated  1835. 
their  intention  to  consider  the  question  already  argued,  ' 
before  any  others,  Stephen  Serjt.  {a)  suggested  that  the  agninst 

B  HI  A  NT. 

demurrers  on  the  other  pleas  must  be  argued  and  de- 
cided, inasmuch  as  the  officer,  in  taxing  the  costs,  ought 
to  know  for  whom  each  issue  was  found.  [_Patteson  J. 
If  one  issue  of  fact  decide  the  whole  question,  the 
practice  at  nisi  prius  is  to  discharge  the  jury  as  to  the 
rest.]  Since  the  rule  of  HiL  2  W,  4.  1.  74  it  seems 
to  be  necessary  that  every  issue  should  be  determined. 
{Coleridge  J.  A  point  something  like  this  was  discussed 
in  two  late  cases  upon  awards ;  one  in  the  Common 
Pleas  (c),  the  other  in  the  Exchequer  (t/).] 

Lord  Denman  C.  J.  Our  impression  is  that,  if  our 
decision  should  be  against  you  on  the  point  already  ar- 
gued, neither  party  would  be  entitled  to  costs  on  the 
other  issues,  under  the  rule  of  Hil.  2  W,  4.  I.  74.  But, 
if  you  think  you  can  maintain  the  contrary,  you  can 
argue  it  hereafter  {e\ 

Cur»  adv,  vulf. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  of  debt  on  3  &  4  W.  Sf  M,  c,  14., 
brought  by  the  executors  of  Sir  T.  H,  Apreece  against 
the  heir  and  devisees  of  one  John  Briant,  It  appears  by 
the  declaration  that  he,  described  therein  as  a  surety  for 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js. 

(b)  S  B.  ^  Ad.  385.        (c)  Probably  Norris  v.  Daniel,  10  Bing»  507, 

(d)  Probably  Dibben  v.  The  Marquess  of  Anglesey,  10  Bing.  568. 

(e)  No  application  was  afterwards  made  by  the  plaintiff's  counsel  on 
this  point.    See  Bird  v.  Migginson,  Trin.  T.  1836'.  post. 

Vol.  III.  3  K  the 
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1835.  the  lessee,  had  joined  in  the  covenants  of  a  lease  for 
^  years  granted  by  Sir  T.  H,  Apreece  to  one  Jenkins^  de- 

against       terminable  on  the  death  of  Sir  T.  H,  Apreece,    By  the 
lease,  a  yearly  rent  of  590/.  was  reserved,  and  several 
penal  rents,  to  a  large  amount,  to  arise  conditionally  on 
the  cultivation  of  the  land  in  particular  specified  modes. 
Breaches  were  assigned  in  respect  of  both  classes.  Se- 
veral pleas  were  pleaded  ;  but  we  were  only  called  upon 
to  consider  the  second  and  third ;  and  it  is  only  neces- 
sary for  us  now  to  consider  the  latter.    Tiiat  plea  stated 
that,  before  any  part  of  the  debt  in  the  declaration  men- 
tioned accrued  due,  and  in  the  life  time  of  Sir  T,  H, 
Apreece,  John  Briant  died,  concluding  with  a  verification. 
This  plea  was  specially  demurred  to ;  and  it  was  objected, 
in  argument  against  it,  that  it  contained  only  an  indirect 
and  argumentative  denial  of  the  facts  alleged  in  the  de- 
claration, that  it  put  in  issue  a  matter  of  law,  and  was 
improperly  concluded  with  an  averment.    But  the  sub- 
stantial question  between  the  parties  was,  whether  the 
case,  as  it  appeared  on  the  record,  was  within  the  statute 
on  which  the  action  was  brought. 

Upon  this  point,  it  was  contended  for  the  plaintiffs 
that,  although  it  were  to  be  taken  that  no  breach  of 
covenant  had  occurred  in  the  lifetime  of  the  testator, 
still  upon  that  liberal  interpretation  of  the  statute, 
which  the  Court  ought  to  make,  the  testator  must  be 
considered  as  debtor  in  his  lifetime  to  the  covenantee. 
That  the  words  of  the  preamble  applied,  not  merely  to 
persons  omng  money  in  their  lifetime,  but  to  those  who 
had  '*by  bonds  or  other  specialties  bound  themselves 
and  their  heirs;"  and  that  the  relation  of  debtor  and 
creditor  might  exist,  although  no  money  were  actually 
payable  at  the  time,  and  although  even  it  might  be 

contingent 
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contingent  whether  any  would  ever  become  payable.  1835* 
In  support  of  this  arojument  analogies  were  relied  ' 

°  ^  Farley 

on,  from  the  liabilities  of  executors,  and  the  bankrupt  against 

Briant. 

laws. 

The  decisions  upon  this  statute  are  not  numerous; 
and  there  is  none  directly  applicable  to  the  present  case. 
Neither  do  they  lay  down  any  other  rule  of  construing 
it  than  we  should  be  bound  to  follow  on  general  prin- 
ciples, that,  namely,  of  ascertaining  the  mischief  intended 
to  be  remedied,  and  advancing  the  remedy  so  far  as  the 
words  of  the  enacting  part  will,  in  a  fair  interpretation, 
and  without  any  straining,  enable  us  to  go. 

The  mischief  described  in  the  preamble  is,  that,  by 
the  practice  or  contrivance  of  debtors,  creditors  were 
defrauded  of  their  just  debts ;  that  it  often  happened 
that  persons,  who  had  bound  themselves  by  bonds  or 
other  specialties,  by  their  last  wills  devised  their  lands, 
or  disposed  thereof  in  such  manner  that  such  creditors 
had  lost  their  debts.  "  For  remedying  of  which,  and  for 
the  maintenance  of  just  and  upright  dealing,"  the  statute 
first  avoids  all  wills,  &c.,  of  such  lands,  as  against  such 
creditors,  and  next,  in  order  to  enable  "  such  creditors" 
"  to  recover  their  said  debts,"  enacts,  by  the  third 
section,  that,  in  the  cases  before  mentioned,  every  such 
creditor  may  have  and  maintain  his  action  of  debt, 
upon  his  bond  or  specialty,  against  the  heir  at  law 
of  such  obligor,  and  such  devisee,  jointly. 

It  is  at  least  clear,  upon  these  words,  that,  in  order 
to  bring  a  case  within  the  statute,  the  relation  of  creditor 
and  debtor,  in  whatever  sense  we  understand  those 
words,  must  exist  between  the  plaintiff  and  the  devisor 
in  the  lifetime  of  both.  In  the  present  case,  John 
Briant  had  become  liable  for  the  performance  of  cove- 
3  K  2  nants 
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1835.      nants  by  another  man;  no  payment  would  be  due 
from  him ;  he  would  not  be  indebted,  either  in  ordinary 

Farley  '' 

against       parlance,  or  in  ordinary  legal  language,  untiF  there  was 

Bkiant. 

a  breach  by  his  principal.  No  such  event  happened 
in  his  lifetime.  Some  other  meaning,  therefore,  than 
that  which  ordinarily  attaches  to  the  words  creditor 
and  debtor  must  be  resorted  to,  in  order  to  support  this 
action ;  and,  accordingly,  it  is  said  that,  to  advance  the 
remedy  given  by  the  act,  v/e  ought  to  hold  that  a  man 
becomes  indebted  the  moment  he  has  made  himself 
contingently  liable  for  the  breach  of  any  covenant,  as 
from  that  moment  it  becomes  a  legal  fraud  in  him  so  to 
dispose  of  his  lands  by  will  as  to  prevent  the  covenantee 
from  having  recourse  to  them,  and  as  from  that  moment 
the  land  becomes  indebted. 

The  latter  of  these  reasons  appears  to  be  an  argument 
in  a  circle ;  for  the  land  is  not  indebted,  or  bound  to 
the  discharge  of  the  future  demand,  in  such  a  sense  as 
to  prevent  its  alienation  by  devise,  unless  the  owner 
was  indebted  in  his  lifetime  within  the 'meaning  of  the 
statute :  this  latter  proposition  therefore  cannot  be 
proved  by  the  former 

With  respect  to  the  argument,  that  a  devise  under 
the  supposed  circumstances  is  a  legal  fraud,  in  order  to 
be  satisfied  of  that,  it  is  not  enough  that  we  should 
think  that  the  remedy  would  have  been  more  complete, 
if  it  had  been  extended  by  apt  words  to  such  a  case ; 
but  we  ought  to  have  almost  irresistible  evidence  of  the 
intention  of  the  legislature  to  control  the  general  power 
of  disposition  by  devise  to  this  extent  before  we  should 
be  warranted  in  affixing  to  the  language  used  any  other 
meaning  than  it  would  bear  in  ordinary  parlance  or 
common  technical  acceptation.    Upon  this  point  some 

information 
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information  may  be  derived  from  the  case  of  Wilson  v.  1835. 
Kmihley  (a).    This  Court  there  thought  it  safe  to  collect  ~ 

^  '  °  Farley 

that  intention  of  the  legislature,  to  which  alone  effect  against 

B  RIANT. 

could  be  given,  from  the  language  of  the  enacting  part 
of  the  statute ;  they  thought,  therefore,  that  it  pointed 
to  a  distinction  between  debts,  strictly  so  called,  and 
damages  arising  from  the  breach  of  covenants.  Grose  J. 
says  that  A  mere  breach  of  covenant  cannot  be  con- 
sidered as  a  debt."  Lawrence  J.  says,  "  All  through  it 
speaks  of  debts,  which  must  mean  existing  debts,"  and 
observes  that  the  damages  there  sought  to  be  recovered 
"  never  could  be  considered  as  a  debt  due.from  the  testa- 
tor at  the  time  of  his  death  within  the  meaning  of  the  act." 
Le  Blanc  X  says,  the  legislature  "  only  contemplated 
what  were  debts  strictly  so  called,  and  did  not  mean  to 
extend  the  remedy  against  devisees  to  the  recovery  of 
damages  for  breaches  of  covenants  or  contracts  made  by 
their  testators."  That  case,  therefore,  which  determined 
that  an  action  of  covenant  could  not  be  brought  upon 
this  statute  against  the  devisee,  proceeded  as  much  upon 
the  presumed  intention  as  the  mere  letter.  In  the 
present  case,  the  damages  for  the  breaches  of  covenant 
declared  on  are  liquidated,  and  therefore,  in  form,  may 
be  sued  for  in  an  action  of  debt:  but  they  are  not 
the  less  in  substance  damages.  Nor,  in  the  present  case, 
is  it  to  be  forgotten  that  the  testator  was  a  surety,  whose 
eventual  liability  was  contingent  only  on  the  future 
default  of  his  principal.  The  substance  of  the  testator's 
contract  was,  to  secure  to  the  lessor  the  performance  of 
the  covenants  by  the  lessee. 

It  was  said,  however,  that,  whenever  a  testator  is 


(a)  7  East,  128. 
3K  3 
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1835.      bound  by  a  personal  covenant,  the  executor  may  be 
sued,  and  that,  as  he  is  only  answerable  for  the  debts 

Farlet 

against      of  his  testator,  this  implies  that  the  testator's  liability 
Briant.  .  ..... 

on  his  covenant  constitutes  a  debt  existing  m  him 

in  his  lifetime.  In  support  of  this  was  cited  the  case 
of  Plumer  v.  Marchant  (a),  in  which  it  was  held  that 
the  trustee  of  a  marriage  settlement,  containing  a  cove- 
nant by  P.  M.  that  he  should,  by  his  last  will,  or 
that  his  executors,  &c.  should  within  six  months  after 
his  death,  pay  700/.  to  the  trustee  on  certain  trusts, 
might,  after  P.  M.^s  death,  and  becoming  his  admini- 
strator, retain  the  sum  of  700/.,  and  give  such  retainer 
in  evidence  under  the  plea  of  plene  administravit  to 
an  action  of  debt  on  the  intestate's  bond.  The  reason 
of  this  decision  is  clear.  If  the  trustee  had  not  also 
been  administrator,  he  might  have  sued  the  person  fill- 
ing that  character  on  this  covenant ;  it  followed  there- 
fore that,  filling  both  characters  himself^  he  had  a  right 
to  retain  the  amount;  the  retainer  was  an  actual  pay- 
ment of  it,  and  an  administration  pro  tanto  of  the  assets ; 
but  this  decides  nothing  applicable  to  the  present  ques- 
tion. The  executor  is  the  general  representative  of  the 
testator  as  to  his  personal  contracts,  whether  the  breach 
accrued  in  the  lifetime  of  the  testator,  or  after  his  death; 
whether  after  breach  the  sum  due  be  called  a  debt,  or 
the  penalty  of  a  broken  covenant,  are  indifferent  matters. 
In  the  case  cited,  the  instant  P.  M,  had  died  intestate, 
the  700/.  was  a  liquidated  debt,  due  from  the  represen- 
tative to  the  trustee,  the  payment  of  which  indeed  might, 
in  ease  of  the  estate,  be  delayed  for  six  months,  but 
which  the  representative  would  have  been  justified  in 

(«)  3  Burr.  1380i 
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paying,  and  therefore  was  justified  in  retaining,  instanter. 
In  the  principal  case,  the  liability  of  the  devisee  is 
created  wholly  by  statute,  and  is  not  founded  on  the 
same  principle,  nor  can  be  carried  to  the  same  extent,  as 
that  of  the  executor.  Another  case  was  cited  of  Ex  parte 
Tindal{a)  in  which  it  was  held  that,  to  covenant  that 
a  sum  of  money  should  be  paid  to  trustees  within 
twelve  months  after  the  party's  decease,  on  certain  con- 
tingencies, was  to  contract  a  debt  payable  on  a  con- 
tingency within  the  meaning  of  the  6  G.  4.  16.  5.56., 
for  the  valuing  and  proving  of  contingent  liabilities 
under  the  bankrupt  laws.  This  also  appears  to  us 
wholly  inapplicable  to  the  present  case.  Under  this 
section,  the  issuing  of  the  commission  is  the  analogous 
point  to  death  under  the  statute  of  TV,  Sj-  M*;  and  both 
the  letter  and  spirit  of  the  section  point  to  a  liability 
which,  at  the  date  of  the  commission,  not  only  has  not 
yet  become  ripe,  so  that  an  action  can  be  maintained  on 
it  therif  but  to  one  which  rests  in  uncertainty  whether  it 
may  ever  attach  at  all.  Such  a  future  and  contingent 
liability  the  legislature  has  brought  within  the  range  of 
the  bankrupt  law,  and  in  so  doing  has  called  a  debt. 
But  for  the  statute  it  is  obvious  that  the  covenantor  in 
the  case  cited  could  not  have  been  considered  a  debtor 
to  the  covenantee,  for  not  only  no  action  of  debt,  but  no 
action  at  all,  could  ever  have  been  maintained  against 
him.  And,  as  regards  the  parties  themselves,  the  law 
would  remain  the  same  after  the  statute.  Though  the 
statute  calls  it  a  debt,  none  of  the  legal  incidents  to 
the  relation  of  creditor  and  debtor  exist  as  between  the 
parties.    The  decision  therefore  of  the  case  cannot  be 

(a)  8  Bing.  402.  S.  C.  1  Deac.  ^  Ch.  291.  1  Mont.  Ca.  Bank.  37 5, 
462.    See  the  previous  decisions,  1  Mont.  ^  Mac.  415,  422. 


1835. 

Farley 
against 
Briamt. 
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]  835.  extended  to  help  the  present  argument  for  the  plaintiffs ; 
Z  it  is  merely  the  construction  of  those  words,  taken  with 

TARLEY 

against      their  context,  and  with  reference,  as  well  to  the  manifest 

BftlANT. 

intention  of  the  section  itself,  as  the  general  policy  of 
the  bankrupt  law. 

The  plaintiffs'  counsel,  therefore,  has  failed  to  satisfy 
us  that  we  ought  to  construe  the  words  of  this  statute  in 
any  other  than  their  ordinary  meaning:  and  we  think  that 
the  remedy  given  by  it  applies  only  where  a  debt  in  that 
sense  exists  between  the  parties  in  the  lifetime  of  both. 

With  respect  to  the  pleas,  it  is  enough  to  say  that,  if 
the  declaration  be  taken  as  affirmatively  alleging  that 
any  part  of  the  debt  mentioned  in  the  declaration  ac- 
crued due  in  the  life  time  of  Briant,  the  third  plea  ap- 
pears to  us  to  traverse  that  allegation  with  sufficient 
directness;  on  the  other  hand,  if  the  declaration  does 
not  do  that,  it  is  substantially  defective,  and  it  becomes 
unnecessary  for  the  defendants  to  have  recourse  to  any 
plea.  As  to  the  objection  that  the  third  plea  is  impro- 
perly concluded  with  a  verification,  that,  if  available  at 
all,  ought  to  have  been  specially  assigned;  and,  it  not 
having  been  so  assigned,  the  plaintiffs  cannot  now  avail 
themselves  of  it. 

We  think,  therefore,  there  must  be  judgment  for  the 
defendants  on  the  third  plea  (a). 

A  rule  having  been  accordingly  taken  out  for  judg- 
ment for  the  defendants,  on  the  third  plea  of  Mary 
Briant^  William  Henry  Briant^  and  Charles  Briant,  and 
on  the  fourth  plea  of  John  William  Briant, 

(a)  The  plaintiff  was  advised  to  enter  a  nolle  prosequi  on  the  second 
count,  the  principle  of  the  decision  appearing  to  go  to  the^^whole  de- 
daration. 

.uj.;.vv^:.  Stephen 
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Stephen  Serjt.,  in  Michaelmas  term  1835,  obtained  a 
rule  to  shew  cause  why  the  plaintiffs  should  not  be 
exempted  from  payment  of  costs.    The  affidavits  in 
support  of  the  rule  stated  that,  at  the  commencement 
of  the  action,  Jenkins  was  indebted  to  the  executors  in 
the  sum  of  250/.  for  rent,  and  that  the  injury  done  by 
him  by  breaches  of  covenant  for  good  husbandry 
amounted  to  710/.,  independent  of  the  further  rents 
thereby  incurred  by  way  of  stipulated  damage:  that 
the  plaintiffs  had  endeavoured  to  obtain  the  amount 
from  Jenkins ;  that  he  had  absconded,  and  that  they  be 
lieved  him  to  be  insolvent ;  that  they  had  ascertained 
that  John  Brianfs  personal  estate  was  exhausted ;  and 
that  they  had  been  informed  and  believed  that  his  real 
estate  was  large,  and  were  unacquainted  with  the  incum- 
brances on  it :  that  they  had  ascertained  that  a  suit  was 
pending  in  the  Court  of  Chanlcery  for  the  purpose  of 
having  the  trusts  of  John  Brianfs  will  carried  into  effect, 
and  the  incumbrances  on  his  real  estates  ascertained,  in 
which  a  decree  had  been  made,  referring  to  a  Master  of 
that  Court  to  take  an  account  of  such  incumbrances ; 
and  that  the  plaintiffs  were  advised  by  counsel  that, 
until  they  had  established  their  debt  in  a  Court  of  law, 
they  would  not  be  entitled  to  prove  it  in  the  Master's 
office:  that  they  had  afterwards  brought  the  action, 
under  the  advice  of  a  gentleman  of  the  common  law 
bar,  who  advised  that  the  point  of  the  liability  of  the  de- 
fendants was  one  in  which  the  plaintiffs  were  likely  to 
succeed,  or,  at  any  rate,  one  upon  which  it  was  their 
duty  to  take  the  opinion  of  a  Court  of  law :  that  all  the 
defendants  appeared  by  the  same  attorney:  and  that 
the  pleadings  and  the  results  were  as  has  been  above 
stated.    It  was  furdier  deposed  that  the  pleas  of  Mari^ 
^'^^^^t:  Briant^ 
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1835.      Briant,  William  Henry  Brianf,  and  Charles  BriaJit, 

"  contained  289,  and  those  of  John  William  Briant  165, 

against  common  law  folios ;  and  that  the  plaintiffs' attorney  had 
Briant. 

requested  the  defendants'  attorney  to  consent  to  a  con- 
solidation rule,  which  the  latter  had  refused  to  do. 

The  affidavits  in  answer  stated  that  Mary  Briant 
was  not,  at  present  nor  at  the  commencement  of  the 
action,  in  the  enjoyment  of  any  benefit  under  the  will : 
that  William  Henry  Bria?it  and  Charles  Briant  took  no 
beneficial  interest  other  than  a  reversionary  interest 
expectant  on  a  contingency  which  had  not  yet  occurred, 
of  which  interest  they  had  been  divested  by  their  bank- 
ruptcies :  and  that  John  William  Briant  took  nothing 
by  descent :  that  the  practice  of  the  Court  of  Chancery 
did  not  make  an  action  at  law  a  necessary  preliminary 
step  to  claiming  before  the  Master :  that  the  defences 
had  been  severed  at  the  recommendation  of  a  special 
pleader :  that  the  attorneys  of  the  parties  had  repeatedly 
attended  Patteson  J.,  who  had  made  orders  permitting 
the  defendants  to  plead  the  several  pleas  (and  four 
others,  which  however  had  not  been  pleaded),  and  had 
allowed  them  to  plead  separately,  after  his  attention  had 
been  especially  called  to  the  objection  :  that  the  defend- 
ants' attorney  had  declined  agreeing  to  the  consolid- 
ation, in  order  that,  if  judgment  should  be  given  against 
any  of  the  pleas  of  one  defendant  on  technical  grounds, 
the  pleas  of  the  other  defendants  might  be  amended ; 
that  he  had  offered  that,  until  the  case  of  Mary  Briant 
was  decided,  the  other  cases  should  stand  over;  but 
that  the  plaintiffs'  attorney  had  made  up  all  four 
demurrer  books,  and  had  set  all  the  cases  down  for 
argument. 


Maule 
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Maule  shewed  cause  in  the  same  term  (a).  The  1835. 
meaning  of  the  leoislature  in  stat.  3  &  4  /F.  4.  c.  42.  Z 

^  ^  Farley 

s,  31.,  was  to  put  an  end  to  the  inconvenience  arising  against 

'  ^  *  Briant. 

from  the  rule  that  executors  were  not  liable  to  costs 
like  other  plaintiffs.  They  are  by  that  section  subjected 
to  the  common  liability,  the  Court,  or  a  judge,  having 
however  the  power  in  extraordinary  cases  to  exempt 
them  from  it.  In  Lysons  v.  Barrow  [b)  the  Court  of 
Common  Pleas  exempted  an  executor  from  costs,  on 
the  ground  that  it  was  his  duty  to  attempt  to  recover 
the  money.  That  decision  cannot  be  supported;  for, 
according  to  Dowbiggin  v.  Harrison  {c)  and  Jobson  v. 
Forster  (d),  the  executor  was  not  suing  in  a  represent- 
ative character,  and  therefore  the  statute  was  inappli- 
cable. And,  supposing  Lysons  v.  Barrow  {b)  to  have 
been  a  case  under  the  statute,  the  decision  is  incon- 
sistent with  a  later  case  in  the  Common  Pleas,  South- 
gate  V.  Crowley  (e),  where  that  Court  held  that  the 
circumstance  of  an  executor  having  brought  an  action 
properly  is  not  an  answer  to  the  defendant's  claim 
for  costs  under  the  statute,  and  that  the  onus  of  shew- 
ing the  exception  is  upon  the  executor,  the  general 
rule  being  that,  if  unsuccessful,  he  is  liable  to  costs. 
Southgate  v.  Crowley  (e)  has  been  confirmed,  in  the 
Common  Pleas,  by  Engler  v.  Twisden  (g).    The  ex- 

(a)  November  23d,  before  Lord  JDenman  C.  J.,  Patteson,  Williams, 
and  Coleridge  Js. 

(6)  10  Bing.  563.  This  decision  was  overruledj  as  to  cases  where 
executors  do  not  sue  in  their  representative  capacity,  in  Ashton  v.  Poynter, 
I  C.  M.  ^  R.  738.  S.  C.  5  Tyrwh,  322.;  and  see  Spencey.  Albert,  2  A. 
^  E.  785. 

(c)  9B.^  C.666,  (d)  1  B.  ^  Ad.  6. 

(e)  1  New  Ca,  518.  (g)  2  New  Ca,  263. 

emption 
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eruption  of  executors,  before  the  late  statute,  arose  from 
the  notion  (first  supported  in  Hay^warth  v.  David  [a\ 
in  1  Jac.  I,,  and  scarcely  justified  by  the  language  of 
the  legislature)  that  stat.  4  Jac.  1.  c.  3.  5.  2.  did  not  ex- 
tend to  executors.  It  was  not  supposed  that  executors 
had  any  claim  to  the  exemption  upon  general  principles 
of  justice.  The  only  question  now  is  whether,  in  any 
particular  case,  the  defendant  has  so  acted  as  to  deprive 
himself  of  his  ordinary  right  to  costs.  Here  several 
parties  are  sued ;  and  it  appears  from  the  pleas  that  the 
defences  are  different.  Every  plea  di&closes  a  defence 
on  the  merits;  and  the  learned  judge  before  whom  tha 
matter  was  discussed  thought  them  all  proper.  The 
proposal  to  consolidate  was  inadmissible.  [_Stephen  Serjt. 
here  intimated  that  he  did  not  rely  upon  the  refusal  to 
consolidate.]    The  action  itself  is  vexatious. 

Stephe7i  Serjt.  contra.  It  appears  that  the  plaintiffs 
were  advised  that  this  action  was  necessary,  unless  they 
chose  to  forfeit  their  claim  to  have  the  demand  taken 
into  the  account  of  incumbrances  by  the  Master  in 
Chancery.  They  were  advised  by  counsel,  that  the 
legal  claim  existed,  or  at  any  rate  ought  to  be  insisted 
upon  with  a  view  to  obtain  the  opinion  of  the  Court 
upon  it ;  and  therefore  they  could  not  abandon  it  con- 
sistently with  their  duty.  The  question  has  been  de- 
cided against  them  upon  an  abstruse  point  of  law, 
which  appeared  to  this  Court  to  require  time  for  deliber- 
ation ;  and  the  action  cannot,  therefore,  be  said  to  have 
been  commenced  vexatiously  or  on  frivolous  grounds. 

(a)  Cro,  JaC'  229.  And  see  Barret  v.  Winchcomb,  12  Ja.  1.,  Cro» 
Jizc.  361. 

This 
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This  is  the  first  case,  since  the  statute,  in  which  exe- 
cutors have  failed  on  a  question  of  law.  In  Southgate 
V.  Crowleij  [a)  the  Court  certainly  laid  down  the  rule 
more  strictly  than  before  against  executors ;  but  one 
of  the  learned  judges  dissented.  Engler  v.  Twisden  {b) 
turned  upon  want  of  caution  on  the  part  of  the  executor. 
It  may,  however,  be  conceded  that  mere  bona  fides 
in  the  executor  is  not  sufficient  to  exempt  him  from 
costs ;  but  the  present  case  shews  more.  Then,  as  to 
the  conduct  of  the  defendants,  the  information  as  to  the 
want  of  assets  by  devise  was  withheld.  And  the  severing 
of  the  defences  was  carried  to  an  extent  that  created 
unnecessary  expense;  for,  though  some  of  the  defences 
were  applicable  to  some  of  the  defendants  only,  and 
not  to  the  rest,  yet,  as  to  the  majority  of  the  pleas,  it 
was  otherwise,  and  no  severance  was  required. 

Cur,  adv,  vidt. 

In  the  following  Hilary  term  (c),  Lord  Denman  C.  J. 
delivered  the  judgment  of  the  Court. 

This  is  an  action  by  executors  against  an  heir  and 
devisees  upon  stat.  3  &  4  &  M.  c.  14.;  and  the  pre- 
sent application  is,  that  the  plaintiffs  may  be  exempted 
from  payment  of  costs,  under  stat.  3  &  4  4.  c.  42. 
s.  31. 

This  latter  statute  points  to  making  executors,  who 
are  plaintiffs,  generally  liable  to  costs,  in  the  same  way 
as  parties  who  sue  in  their  own  right.  That  is  the 
general  rule;  and  it  is  founded  on  the  natural  justice 
of  indemnifying  successful  defendants  from  an  action 

(a)  1  New  Ca.  518.  (6)  2  Nexo  Ca.  263. 

(c)  January  30th,  1836. 

wrong- 


1835. 


Farley 
against 
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1835.       wrongfully  brought  against  them.    The  privilege  which 
executors  have  hitherto  enjoyed  was  not  founded  on 

Farlet 

against      natural  justice,  but  upon  their  not  being  named  in  st. 

Briant. 

4  J.  1.  c,  3.  s.  2. 

The  Stat.  3  &  4  J^.  4.  c.  42.  ingrafts  on  the  general 
rule  the  exception,  "  unless  the  Court  in  which  such 
action  is  brought,  or  a  Judge  of  any  of  the  said  superior 
Courts,  shall  otherwise  order."  That  being  the  ex- 
ception, a  party  applying  for  the  benefit  of  it  must  make 
out  special  grounds  for  the  interference  of  the  Court. 

The  plaintiffs  believed  that  there  were  large  assets  by 
devise,  and  that  it  was  necessary  to  establish  their  debt 
at  law  before  it  could  be  taken  into  the  account  by  the 
Master  in  Chancery.  They  were  advised  by  counsel 
that  they  ought  to  bring  the  action  at  law.  Also,  they 
impute  to  the  defendants,  first,  that  they  have  introduced 
an  unnecessary  prolixity  on  the  record,  and,  secondly, 
that  they  were  aware  of  facts,  which,  if  communicated  to 
the  plaintiffs,  would  have  prevented  them  from  proceed- 
ing with  the  action. 

These  imputations  we  dismiss  from  our  consider- 
ation :  the  first,  because  the  question  is  not  affected  by 
the  conduct  of  the  defendants  after  the  commencement 
of  the  suit ;  the  second,  because  no  previous  inquiry  on 
the  part  of  the  plaintiffs  has  been  shewn ;  and  it  was 
their  business  to  seek  information,  not  that  of  the  de- 
fendants to  volunteer  it. 

It  comes  then  to  this  only,  that  the  action  was 
brought  bona  fide  and  under  legal  advice  ;  and,  we  may 
add,  that  it  was  always  an  action  of  very  doubtful  re- 
sult :  but  we  think  these  not  sufficient  grounds  for  de- 
priving the  defendants  of  their  costs,  they  having  been 

guilty 
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guilty  of  no  concealment  or  improper  conduct.    There  1835. 
is  no  ground  for  relieving  the  estate  of  the  plaintiffs*  ^ 
testator,  supposing  that  there  are  assets,  nor  the  plain-  against 
tiffs  themselves,  supposing  that  there  are  none,  from 
the  payment.  The  plaintiffs,  if  they  had  abstained  from 
bringing  the  action,  would  not,  in  so  doing,  have  been 
guilty  of  a  devastavit. 

There  are  three  cases  on  this  point;  Wilkinson  v, 
Edwards  (a),  Southgate  v.  Crowley  {b\  and  Engler  v. 
Twisden  (c).  We  concur  in  these  decisions  (d) ;  and  we 
are  of  opinion  that  this  rule  must  be  discharged. 

Rule  discharged, 

(a)  1  Netv  Ca.  301.        (6)  1  New  Ca.  518.       (c)  2  New  Ca.  263. 
(d)  See  also  Godson  v.  Freeman^  2  Cr.  M.  ^  R.  585.    S.  C.  1  Ti/rwh» 
^  G.  35. 
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TRINITY  VACATION. 
IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 
JwrrfsS.  Beswick  against  James  Swindells. 

By  the  con-      l^EBT  on  a  bond  for  400/.,  given  by  the  defendant 

dition  of  a  bond 

for  payment  of  to  the  plaintiff  and  another,  since  deceased,  with 
recited!  tha^t  a  Condition  (which  was  set  out  on  oyer)  as  follows  :  — 
was^abouTto  "  Whereas  a  marriage  is  intended  to  be  shortly  had 
linei7drap^-7  solemnised  between   the  above  bounden  James 

and  thereby  to   Swindells  and  Elizabeth  Etchells  of  StocJcport  aforesaid, 

become  pos-  ^ 

sessed  ot  a       linen-draper,  by  which  event  he  the  said  James  Swin- 

stock  m  trade,  ^ 

now  hers,  and    j^^/^        become  possessed  of  a  considerable  stock  in 

that  in  con- 
sideration       trade,  goods,  chattels,  and  effects,  now  the  property  and 

thereof  it  was 

agreed  that  he    in  the  possession  of  the  said  Elizabeth  Etchells;  and  it 

should  execute 

a  bond  to  the  was  agreed  upon  the  treaty  for  the  said  marriage,  and 

to  the  children  in  consideration  of  the  emolument  which  the  said  James 

lat^hiJband  Swindells  would  acquire  by  such  marriage,  that  he,  the 

twelVe  months  Said  James  Swindells^  should  execute  and  give  a  sufficient 

!b/s  deatMn  bond  unto  the  said  Joel  Beswick  and  John  Swindells,  to 

the  event  there- 
inafter specified :  and  the  condition,  therefore,  was,  That  if  S.  (the  obligor)  shall  within 
twelve  months  next  after  the  decease  of  E.  E.,  pay  to  her  child  or  children,  &c.  300^., 
*'  if  upon  an  account  of  the  stock  in  trade  and  effects  in  the  linen-drapery  business,  if  then 
carried  on  by  the  said  5.,"  the  same  "shall  amount  to  the  sum  of  400/.,  but  in  case,  upon 
such  account  to  be  taken  as  aforesaid,  the  said  stock  in  trade  and  effects  shall  amount  to 
less  than  that  sum,  Ihen  if  the  said  S."  shall  pay  to  the  child  or  children,  &c.  120/.  within 
twelve  months  next  after  the  decease  of  E.  E.,  the  said  obligation  shall  be  void,  &c. 
Plea,  that  E.  E  died,  and  that,  before  her  death,  and  ever  since,  5".  had  ceased  to  carry 
on  the  business,  and  that  he  had  not,  at  or  since  the  time  of  her  death,  any  stock  in  trade, 
&c.  Rephcation,  that  at  the  end  of  twelve  months  from  E.  E.'s  decease,  there  were,  and 
still  are,  children  of  E.  E.  by  tier  late  husband  living  : 

Held,  on  demurrer,  that,  as  the  recited  agreement  was  to  pay  in  the  event  after 
specified,  and  the  condition  was  to  pay  300/.  or  120/.  according  to  an  account  to  be  taken 
of  the  business,  if  then  carried  on,  the  obligor  might  discharge  himself  by  pleading  that  he 
had  discontinued  the  business. 
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pay  unto  the  children  of  the  said  ElizahetJi  Etchells  by       3  835. 
her  late  husband  Edward  Etchells  deceased,  or  the  sur- 

Beswick 

vivors  or  survivor  of  them,  and  the  issue  of  such  of  against 

Swindells. 

them  as  shall  happen  to  be  dead  leaving  lawful  issue, 
the  sum  of  300/.,  to  be  equally  divided  between  and 
amongst  them,  if  more  than  one,  share  and  share  alike, 
and,  if  but  one,  to  such  only  child  in  manner  herein- 
after mentioned,  within  tiie  space  of  twelve  months  next 
after  the  decease  of  the  said  Elizabeth  Etchells,  in  the 
event  hereinafter  specified :  now,  therefore,  the  con- 
dition of  the  before  written  obligation  is  such  that,  if 
the  above  bounden  James  Swindells,  his  heirs,  execu- 
tors, or  administrators,  do  and  shall,  within  the  space 
of  twelve  months  next  after  the  decease  of  the  said 
Elizabeth  Etchells  his  intended  wife,  well  and  truly  pay 
or  cause  to  be  paid  unto  the  child  or  children  of  the 
said  Elizabeth  Etchells  by  the  said  Edward  Etchells  de- 
ceased, which  shall  be  then  living,  or  the  issue  of  such  of 
them  as  shall  be  then  dead  leaving  lawful  issue  (such 
issue  taking  only  the  part  or  share  his,  her,  or  their 
deceased  parents  or  parent  would  have  been  entitled 
unto  if  living),  the  full  and  just  sum  of  300/.  of  lawful 
money  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  current  in  England,  unto  and  equally  between 
them,  in  the  proportions  aforesaid  if  more  than  one,  and, 
if  but  one  child,  then  the  whole  to  such  surviving  child, 
if,  upon  an  account  of  the  stock  in  trade  and  effects  in 
the  linen-drapery,  haberdashery,  or  mercery  trade,  or 
business,  if  ihen  carried  on  by  the  said  James  Swindells, 
[a)  shall  amount  to  the  sum  of  400/. ;  but,  in  case  upon 
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{a)  Sic. 
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such 
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1835.  such  account  to  be  taken  as  aforesaid,  the  said  stock  in 
-T      *       trade  and  elfects  shall  amount  to  less  than  that  sum, 

Ueswick  ^ 

against       ^j^g^  if  the  Said  James  Swindells,  his  heirs,  executors,  or 

SwiKDELLS. 

administrators,  do  and  shall  well  and  truly  pay  or  cause 
to  be  paid  unto  the  child  or  children  of  the  said  Eliza^ 
heth  Etchells  by  the  said  Edward  Etchells  deceased,  or 
the  survivor  of  them,  or  the  issue  of  such  of  them  as 
shall  be  dead  leaving  issue  in  manner  before  limited, 
the  full  and  just  sum  of  120/.  of  like  lawful  money, 
within  the  space  of  twelve  months  next  after  the  de- 
cease of  the  said  Elizabeth  Etchells^  then  the  before 
written  obligation  shall  be  void,"  otherwise,  &c. 

Plea,  that,  after  the  said  marriage  and  before  the 
commencement  of  this  suit,  viz.,  26th  of  December  1831, 
the  said  ElizabetJi  died,  and  that,  long  before  her  death, 
viz.,  1st  of  November  1830,  "  he  the  defendant  retired 
from  and  ceased,  and  from  thence  hitherto  has  ceased, 
to  carry  on  the  trades  and  businesses  of  a  linen-draper, 
haberdasher,  and  mercer,  or  any  of  the  said  trades  and 
businesses,  or  any  other  trade  or  business  whatever,  and 
that,  at  the  time  of  the  death  of  the  said  Elizabeth  his 
wife,  he  had  not,  nor  has  he  at  any  time  since  hitherto 
had,  nor  had  he  at  the  time  of  the  commencement  of 
this  suit,  or  since,  nor  has  he  now,  any  stock  in  trade  or 
effects  in  the  linen-drapery,  haberdashery,  and  mercery 
trades  and  businesses,  or  in  any  of  them,  or  in  any 
other  trade  or  business  whatever,  and  that  no  account 
of  the  said  stock  in  trade  and  effects  in  the  said  con- 
dition mentioned  was  or  could  be  taken  at  the  time  of 
the  death  of  the  said  wife  of  the  said  defendant,  or  at 
any  other  time  from  thence  hitherto."  Verification. 

Replication,  that,  at  the  expiration  of  twelve  months 

from 
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from  and  after  the  decease  of  the  said  Elizabeth,  viz.,  1835. 
on  &c.,  there  were  and  still  are  livini^  two  children  of  _^ 

°  Beswi^k 

the  said  Elizabeth  by  the  said  Edward  Etchells,  viz.,  against 

Swindells. 

(naming  them),  and  that  before  her  death,  viz.,  on  &c., 
one  Nancij  Besivick,  another  child  of  the  said  Elizabeth 
by  Edward  EtcheUs,  died,  leaving  lawful  issue,  viz., 
eight  children  (naming  them),  and  the  said  children  of 
Elizabeth  Etchells  and  of  Nancy  BemicJc  were,  at' the  ex- 
piration of  twelve  months  from  and  after  the  decease  of 
the  said  Elizabeth,  and  still  are,  living.  Verification, 

Demurrer,  stating  for  causes,  that  the  plea  alleges 
matter  which  is  a  complete  answer  to  the  declaration 
and  defence  to  the  action,  and  independent  of  the  fact 
of  the  said  Elizabeth  having  any  children  by  Edward 
Etchells,  and  yet  the  plaintiff  has  not  traversed  the 
same  or  any  part  thereof  by  his  replication ;  and  also 
that  the  writing  obligatory,  set  out  on  oyer,  was  subject 
to  a  condition,  breaches  whereof  ought  to  have  been 
assigned  or  suggested  by  the  replication,  according  to 
the  statute,  yet  no  breach  is  assigned,  &c. ;  and  that  an 
issue  joined  on  the  said  replication  would  be  immaterial; 
and  that  the  replication  is  in  other  respects  &c.  Joinder 
in  demurrer. 

On  argument  of  the  demurrer,  in  Hilary  term  18 34-, 
the  Court  of  King's  Bench  gave  judgment  for  the  de- 
fendant {a).  Upon  this  judgment  error  was  brought  in 
the  Exchequer  Chamber ;  and  the  case  was  argued  in 
Easter  vacation  1835,  May  lUh,  before  Tindal  J,, 
Lord  Abinger  C.  B.,  Vaughan  X,  Bolland,  Parke,  and 
Alderson  Bs. 


(a)  5B.  ^  Ad.  914. 

3  L  2 
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Beswick 

against 

SwiNDKl-LS. 


Sir  W,  W.  Follett  for  the  plaintiff.  The  defendant 
married  a  widow,  carrying  on  trade  and  having  children  ; 
and  he  thereby  acquired  property  which,  but  for  the 
marriage,  would  have  gone  to  the  children.  In  con- 
sideration of  this  he  agreed  to  execute,  and  did  execute, 
a  bond,  as  stated  in  the  pleadings.  The  condition  of 
that  bond  was,  in  effect,  that  he,  in  consideration  of  re- 
ceiving the  property  of  EtcJiells,  the  deceased  husband, 
should  provide  for  Etchells^s  children  by  his  wife.  The 
carrying  on  of  the  business  has  nothing  to  do  with  the 
engagement.  The  defendant  bound  himself  to  pay  the 
wife's  family  300/.  at  her  death ;  with  this  benefit,  how- 
ever, reserved  to  him  :  "  If,  on  an  account  taken  of  the 
stock  in  trade  of  the  business,  if  then  carried  on,  the 
same  shall  be  worth  400^.,  the  obligor  shall  pay  300/.; 
but  if,  upon  such  account  to  be  taken  as  aforesaid,  the 
stock  in  trade  shall  amount  to  less  than  300/.,  he  shall 
pay  only  120/."  It  was  not  meant  that  the  bond  should 
be  void  if  he  ceased  to  carry  on  the  business.  The  pro- 
viso was  for  his  benefit:  if  he  ceased  to  carry  on  the 
business,  he  lost  that  benefit,  and  the  bond  became 
single.  The  condition  could  no  longer  be  fulfilled ; 
there  was  a  failure  of  the  contingency  upon  which  the 
proviso  turned..  If  the  act  of  God,  or  that  of  the 
obligee,  had  caused  such  failure,  the  obligor  would  have 
been  discharged;  but,  as  the  obligor's  own  act  occasioned 
it,  he  is  liable.  Suppose  A.  is  bound  to  B,  in  a  bond, 
with  a  condition  that,  if  A»  goes  to  Yorh^  provided  he 
rides  his  horse  P.,  the  obligation  shall  be  void.  If  A. 
chooses  to  sell  the  horse,  andjtherefore  cannot  ride  him 
to  Yorh^  is  he  discharged  from  the  obligation  ?  This 
is  not  like  a  covenant  on  condition.  The  obligation  de- 
pends 
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pends  wholly  on  the  obligatory  part  of  the  bond;  the 
oondition  is  introduced  subsequently  for  the  obligor's 
advantage.  The  authorities  on  this  subject  are  col- 
lected in  Sheppard's  Touchstone,  ch.21.,  and  it  is  said 
there  [a),  "  If  the  condition  be  that  the  obligor  shall 
i-dde  with  /.  S.  to  Dffver  such  a  day,  and  /.  S.  doth  not 
go  thither  that  day;  in  this  case,  it  seems,  the  condition 
is  broken,  and  that  he  must  procure  /.  S,  to  go  thither 
and  ride  with  him  at  his  peril."  Both  parts  of  the  con- 
dition there  are  put  in  the  light  of  acts  to  be  done  by 
the  obligor;  if/.  S.  do  not  go,  the  bond  is  single.  Here, 
it  was  the  defendant's  own  fault  that  he  did  not  continue 
the  trade.  [Lord  Abinger  C.  B.  Is  that  quite  certain  ?] 
The  pleadings  do  not  shew  any  excuse ;  if  there  was 
one,  the  defendant  ought  to  have  shewn  it.  IParke  B. 
As  to  the  instance  from  Sheppard  ;  the  condition,  to  be 
like  this,  shook!  have  been,  if  the  obligor  shall  ride 
with  /.  »S'.  to  Dover,  if  /.  S.  go  there."  Yoti  compare  it 
io  an  undertaking  by  the  obligor,  that  /.  nS.  shall  go 
there.]  The  obligor  in  the  first  instance  acknowledges 
himsel-f  indebted.  Fie  is  bound  unless  he  gets  rid  of 
the  obligation.  A  condition  is  stated,  by  means  of 
which  that  is  to  be  done.  If  the  condition  be,  that  he 
shall  go  with  /.  S.  to  Dover  if  he  will  go,  and  /.  5.  will 
not  go,  the  bond  is  single.  The  condition  is  subse- 
quent to  the  legal  obligation  ;  if  the  condition  be  not 
fulfilled,  the  obligation  remains.  In  Bro,  Abr,  Con- 
ditions,  pi.  127.,  four  ways  are  pointed  out  in  which 
performance  may  become  impossible;  viz.,  by  the  act 
of  God;  by  the  act  of  a  stranger;  by  the  act  of  the 
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1SS5.       obligor;  and  by  that  of  the  obligee.    In  the  first  and 
last  cases  only,  no  forfeiture  ensues :  and  the  present  is 

Beswick 

against       not  one  of  those. 

Swindells. 

The  Court  of  King's  Bench  has  considered  this  as 
the  case  of  an  agreement,  not  keeping  in  view  the 
nature  of  the  instrument  in  question.  In  the  case  of  an 
agreement,  the  performance  of  which  depends  on  some- 
thing to  be  done  previously,  the  performance  of  that 
must  be  proved  by  the  plaintiff :  in  the  case  of  an  ob- 
ligation, with  a  condition  added  as  here,  the  defendant 
has  to  prove  that  the  condition  is  satisfied,  or  non- 
performance excused,  and  that  the  obligation,  there- 
fore, is  discharged.  In  Com.  Dig,  Condition  (L.  7.), 
(M.  3.),  it  is  shewn  that  the  non-performance  of  a 
condition  shall  be  excused  by  the  default  of  him  who 
ought  to  do  the  first  act;  the  instances  given  there, 
and  in  5  Bac.  Abr,  Obligations^  (F),  clearly  mark 
the  distinction  between  the  present  case  and  that  of 
an  action  upon  an  agreement.  Looking  to  the  inten- 
tion of  the  parties,  it  cannot  have  been  meant  that 
the  defendant,  executing  this  bond,  should  take  the 
whole  property,  and  should  be  at  liberty  the  next  day 
to  leave  off  trade  for  the  purpose  of  making  it  his  own. 
[Lord  Abinger  C.  B-  It  might  be  argued  on  the  other 
side,  that  he  cannot  have  meant  to  bind  himself  to 
carry  on  the  business  under  all  possible  circumstances. 
Probably  there  was  an  intermediate  meaning ;  that  he 
should  not  carry  it  on  under  such  circumstances,  that 
the  interests  of  the  widow,  together  with  his  own,  should 
have  been  affected.]  The  parties  do  not,  in  fact,  appear 
to  have  contemplated  his  abandoning  the  business. 
But  the  defendant  has  to  shew  that  his  doing  so  renders 

the 
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the  obligation  void.     If  the  meaning  is  doubtful,  the  1835. 
defendant  must  suffer  by  the  ambiijjuity,  not  the  plaintiff 

J'  t  Beswick 

as  in  an  action  of  assumpsit.    "  When  the  condition  of  against 

Swindells. 

an  obligation  is  so  insensible  and  incertain,  that  the 
meaning  cannot  be  known,  there  the  condition  only  is 
void,  and  the  obligation  good."  Shepp.Touchst.  c,2\»  [a). 
The  defendant  is  to  shew  the  meaning  of  that  which  he 
relies  upon  to  discharge  him.  [Lord  Abinger  C.  B. 
Suppose  the  bond  were  to  pay  a  certain  sum,  with  con- 
dition, that  if  the  obligor  paid  500/.  on  a  ship  arriving, 
the  bond  should  be  void ;  and  the  ship  did  not  arrive  : 
what  do  you  say  the  consequence  would  be  ?]  If  the 
condition  depended  on  the  ship  arriving  within  some 
limited  time,  the  case  would  be  parallel  to  this:  and 
then  the  question  would  be,  what  caused  the  non-arrival. 
Unless  that  were  occasioned  by  the  act  of  God,  or  of 
the  obligee,  the  bond  would  be  in  force.  Here  it  is  as 
if  the  obligor  had  written  to  the  captain  not  to  come. 
The  case  which  might  be  put,  of  the  act  becoming 
illegal,  forms  a  different  head  of  excuse,  and  need  noc 
be  considered. 

WigJitman  contra.  As  to  the  intention  of  the  parties. 
The  bond  seems  to  have  been  intended  to  secure  to  the 
children  the  probable  advantage  they  would  have  de- 
rived if  the  mother  had  remained  a  widow  and  carried  on 
the  business  till  the  time  of  her  death.  Had  she  not 
married  the  obligor,  she  might  have  continued  the 
business  or  abandoned  it,  as  she  thought  proper :  the 
children  could  not  have  interfered ;  though,  at  her 


(a)  Page  373. 
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death,  if  she  had  still  been  carrying  it  on,  they  would 
have  had  the  benefit  of  it.  But,  after  that  marriage,  if 
she  died  and  the  business  still  went  on,  the  husband, 
not  the  children,  would  be  entitled  to  the  benefits.  The 
intention  then  was,  by  this  deed,  to  place  them,  after 
her  death,  in  a  situation  resembling  that  in  which  they 
would  have  stood  if  she  had  not  married  again;  and 
the  defendant's  situation,  under  the  deed,  was  the  same, 
as  to  continuing  the  business,  as  hers  would  have  been 
if  she  had  remained  a  widow.  If  the  trade  was  i^oinfr 
on  twelve  months  after  her  death,  the  stock  was  to  be 
valued,  and  a  payment  made  to  them  according  to  the 
valuation.  \_Alderson  B.  You  are  to  be  discharged  on 
performance  of  a  condition  :  what  do  you  say  the  con- 
dition is  ?]  The  obligor  was  to  pay  on  two  events  hap- 
pening, that  is,  if  the  wife  died,  and  if,  at  the  time 
mentioned,  the  business  was  still  carried  on.  [Lord 
Jbinger  C.  B.  Two  events  must  concur  to  give  you 
the  benefit  of  the  condition.]  The  plaintiff  must  con- 
tend that  the  defendant,  in  order  to  discharge  him- 
self, must  at  any  rate  carry  on  the  business.  Sup- 
pose the  condition  had  been  that  he  should  pay  a  sum 
of  money  on  the  arrival  of  a  ship  having  gold  dust  on 
board ;  then,  as  it  is  argued,  he  would  be  liable  if  the 
ship  did  not  arrive  with  gold  dust.  [Lord  Abinger  C.B. 
Yes.  Parlce  B.  He  has  to  relieve  himself  from  the 
obligation.]  The  obligation  is,  in  effect,  a  penalty 
fixed,  to  secure  payment  of  a  sum  if  certain  events  shall 
happen.  Their  not  happening  does  not  render  the  bond 
single,  because  at  the  time  of  executing  the  bond  they 
were  possible;  they  might  have  happened,  although  they 
have  not  happened,    A  bond  becomes  single  when  the 

event 
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event  conditioned  for  becomes  impossible  :  here  it  con-  1835. 
tinued  to  be  possible  during  all  the  time  contemplated. 

^  "  Beswick 

\_Alderson  B.  There  is  a  fallacy  in  your  ar^^ument.  You  against 

^  Swindells. 

say  that  a  bond  is  given,  but  the  sum  is  not  to  be  paid 
unless  certain  events  happen ;  but  is  not  the  effect  of 
the  deed,  that  the  obligor  shall  not  be  excused  from 
paying  except  on  certain  events?  Lord  Ahinger  C.  B. 
If  this  had  been  a  mere  agreement,  that  in  case  the 
business  were  carried  on  at  a  certain  time  the  party 
would  pay  in  proportion  to  the  value  of  the  stock  in 
trade,  it  would  be  admitted,  according  to  the  argument 
on  the  other  side,  that,  if  the  business  were  not  carried 
on  at  the  specified  time,  the  plaintiff  must  prove  fraud 
in  discontinuing  it,  in  order  to  recover.  But  the  ques- 
tion here  is,  whether  the  defendant  has  not  bound  him- 
self at  all  events,  and  although  there  be  no  fraud,  if  the 
business  be  discontinued.]  In  Brett  v.  Pildredge,  cited 
by  Windham  J,  in  Goodiar  v.  Clarke  [a) ^  a  father,  on 
his  daughter's  marriage,  made  a  proviso  that  if  his 
daughter  shall  die  without  issue  in  two  years,  then  her 
husband  shall  repay  500/.  of  her  portion ;  she  had 
issue,  and  she  and  it  died  within  two  years  ;  and  it  was 
held  that  the  500/.  should  not  be  repaid,  for  by  the 
having  of  issue  the  condition  was  fulfilled.  The  con- 
dition, here,  controls  the  penal  part  of  the  bond.  The 
plaintiff  can  recover  only  if  the  business  continue  to  be  * 
carried  on;  but  the  obligor  is  not  bound  to  carry  it  on. 
If  he  is  compelled,  by  force  of  the  obligation,  to  pay 
though  the  business  has  ceased,  it  must  be  said  that  he 
is  bound  to  pay  400/.,  the  whole  penal  sum,  though  the 

(o)  1  Sid.  102.    Cited,  5  Vin.  Abr.  149.  pi.  19.  tit.  Condition  (R.  a.) 
"  How  it  shall  be  performed.    The  intent  ought  to  be  performed." 

Stock 
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1835.  stock  in  trade  be  of  less  value  than  400/.  If  tlie  business 
*  was  fraudulently  ffiven  up,  that  niiffht  have  been  replied. 

Beswick  o  I  o  r 

against       The  penal  clause  must  be  read  with  reference  to  the 

Swindells. 

condition,  where  there  is  one  which  might  have  been 
fulfilled  ;  and  if  the  event  upon  which  the  fulfilment 
depended  has  not  happened,  that  may  be  pleaded  in 
discharge  of  the  obligation ;  unless  the  event  failed  to 
happen  by  the  obligor's  default.  \_Alderson  B.  It  is 
said,  on  the  other  side,  that  you  reverse  the  onus  pro- 
bandi.]  We  shew  enough  to  divest  ourselves  of  the 
prima  facie  liability.  [Lord  Abinger  C.  B.  Perhaps  a 
distinction  may  arise  where  the  condition  recites  an 
agreement;  the  bond  then  seems  to  be  given  for  secur- 
ing the  performance  of  such  agreement  by  a  penalty ; 
and,  if  the  condition  fails,  it  may  be  necessary  to  see 
v^hether  or  not  the  agreement  has  been  broken ;  and,  if 
not,  then  the  obligor  may  not  be  liable  though  the  events 
referred  to  by  the  condition  have  not  all  happened.  Thus, 
in  the  supposed  case  of  a  condition  for  payment  on  the 
arrival  of  a  ship  laden  with  gold  dust,  it  would  make  a 
great  difference,  whether  the  deed  contained  simply  an 
obligation  followed  bv  such  a  condition,  or  whether  it 
first  recited  an  agreement  under  which  the  obligor  would 
be  liable  to  pay  on  the  arrival  of  a  ship  so  laden,  but 
not  liable  if  the  ship  did  not  so  arrive.]  In  this  case 
the  plaintiff  says  that  the  event  mentioned  in  the  con- 
dition was  to  discharge ;  the  defendant  says  it  was  to 
make  liable.  The  plaintiff's  argument  is,  in  effect, 
that  the  obligor  is  liable  to  the  whole  penalty,  unless  he 
can  discharge  himself  by  paying  the  minor  sum  men- 
tioned in  the  condition.  But  the  defendant's  argument 
is,  that  he  is  not  liable  to  pay  the  penalty,  unless  liable 

fo 
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to  pay  one  of  the  sums  mentioned  in  the  condition.  1835. 
The  clause  "  if  upon  an  account,  &c.  of  the  stock  in  ' 

*  Beswick 

trade  of  the  business  if  then  carried  on,"  &c.,  is  em-  against 

Swindells. 

bodied  in  the  subsequent  part  of  the  condition  by  the 
words  "  in  case  upon  such  account  to  be  taken  as 
aforesaid,"  &c.  If  so,  he  was  not  liable  to  pay  either 
of  the  sums,  the  business  having  ceased. 

Sir  W,  W,  Folldt  in  reply.  As  to  the  effect  of  the 
recited  agreement;  that  agreement  says  nothing  of  any 
sum  but  300/.,  which  is  to  be  paid,  within  twelve  months 
after  the  wife's  decease,  to  the  persons  mentioned  in 
that  recital.  The  conditions  added  merely  regard  the 
amount  to  be  paid ;  so  much,  if  the  property  be  of  such 
a  value,  so  much,  if  less.  But,  if  the  business  be  no 
longer  carried  on  at  the  time  vvhen  the  valuation  should 
be  made,  both  ihe  contingencies  fall  to  the  ground,  and 
the  obii«^ation  stands  i^ood  for  300/.  The  obbVees 
would  never  have  consented  to  an  agreement  by  which 
the  obligor,  the  day  after  executing  the  bond,  might  sell 
the  property  and  convert  all  the  proceeds  to  his  own 
use  :  for,  according  to  the  defendant's  construction  of 
the  deed,  that  would  have  been  no  fraud.  The  pro- 
vision for  payment  of  a  minor  sum  does  not  imply  that 
nothing  was  to  be  paid  if  the  business  ceased  :  to  assume 
so  is  importing  a  new  stipulation  into  the  deed.  [Lord 
Abinger  C.  B.  The  recital  is  connected  with  the  subse- 
quent part  of  the  deed  by  the  words  "  in  the  event  herein- 
after specified."  It  would  have  been  folly  in  the  husband 
to  engage  himself  to  carry  on  the  business  even  though  a 
failing  one,  or  else  to  pay  300/.]  An  agreement,  on 
the  marriage,  to  pay  300/.  at  all  events,  would  not  have 

been 
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been  unreasonable.  And  on  the  other  hand  the  wife, 
who  intended  to  provide  for  her  children,  was  giving  up 
all  the  property  to  him,  without  any  means  of  obliging 
him  to  provide  for  them,  except  by  this  agreement. 
iBolland  B.  And  he  had  this  advantage,  that  he  might 
reduce  the  stock  below  the  value  of  400/.  by  selling  off, 
and  then  pay  only  120/.]  The  bond  is,  to  pay  300/. 
unless  the  stock  should  not  be  worth  400/.  if  the  busi- 
ness should  be  carried  on  at  the  time  specified.  The 
business  not  being  then  carried  on,  the  bond  is  single; 
not  in  the  strict  sense  of  the  word,  but  the  party  claiming 
the  benefit  of  the  condition  is  not  brought  within  the 
terms  of  it.  \_Alderso7i  B.  You  mean  that  it  operates  as 
a  single  bond  would.]  The  doctrine  as  to  the  perform- 
ance and  non-performance  of  conditions  by  the  obligor 
or  obligee,  is  stated  in  the  judgment  of  Eyre  C.  J.  in 
French  v.  Campbell  (a).  The  way  in  which  the  party  is 
to  discharge  himself  in  each  case  will  depend  on  the 
form  of  the  agreement  and  condition  ;  but  the  law 
is  the  same.  \_Wightman  referred  to  Fitz-Hugh  v.  Den- 
ningtonih),  Tindal  C.  J.  The  request  there  was  not  to 
be  the  act  of  the  obligor,  but  of  the  other  party.  Alder- 
son  J.  No  breach  was  shewn.  Tindal  C.  J.  Here,  if 
the  obligor  was  bound,  as  the  plaintiff  alleges,  he  has 
himself  shewn  a  breach  of  the  condition.] 

Cw\  adv.  udt. 


Tindal  C.  J.  now  delivered  the  judgment  of  the 
Court. 

The  question  in  this  case  arises  on  the  construction 

(a)  2  H.  B.  178.    He  then  read  the  passage,  beginning  at  "  We  agree 
■with  those,"  and  ending  at  "condition  precedent." 
(6)  2Salk.585. 

of 
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of  the  condition  of  a  bond,  expressed  in  such  terms  as  1835. 
to  be  open  to  doubt  and  uncertainty :  but.  taking  the  ' 
whole  of  the  condition  toojether,  we  agree  in  opinion,     „  agmnst 

'  °  r         '  Swindells. 

that  the  Court  of  King's  Bench  have  put  the  proper 
construction  upon  the  condition,  and  that  the  judgment 
of  that  Court  ought  to  be  affirmed. 

The  bond  appears  to  us,  to  have  been  given  to  secure 
the  performance  of  an  agreement,  entered  into  between 
the  defendant  and  the  plaintiff,  previous  to  the  marriage 
of  the  defendant  with  one  Elizabeth  Etchells ;  and  the 
question  in  the  case  does  therefore  become  this,  what 
was  the  real  intention  of  the  parties  to  the  agreement 
as  expressed  upon  the  face  of  it?  The  agreement  is 
contained,  in  part,  in  the  recital  prefixed  to  the  con- 
dition of  the  bond,  and,  as  to  the  residue,  is  to  be  col- 
lected from  the  condition  itself ;  and  taking  them  both 
together,  the  agreement  will  be  found  in  its  terms  to  be 
this;  that  if  the  marriage  then  intended  should  take 
place,  the  defendant  should  within  twelve  months  next 
after  the  decease  of  his  intended  wife,  pay  to  her  child 
or  children  by  her  former  husband,  the  sum  of  300/.,  if 
upon  an  account  of  the  stock  in  trade  and  effects  "  if 
then  carried  on  by  the  defendant the  same  should 
amount  to  the  sum  of  400/. ;  but  in  case  upon  such  ac- 
count to  be  taken  as  aforesaid,  the  said  stock  in  trade 
and  effects  should  amount  to  less  than  that  sum,  then 
that  the  defendant  should  pay  to  such  child  or  children 
the  sum  of  120/.  within  twelve  months  next  after  the 
decease  of  their  mother.  And  whether  it  was  the  inten- 
tion of  the  parties  to  this  agreement,  that  the  money 
should  be  payable  at  all  events^  within  twelve  months 
after  the  wife's  death,  as  contended  for  by  the  plaintiff, 

or 
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1835.       or  that  it  should  be  payable  only  in  case  the  trade  con- 
tinued  to  be  carried  on  up  to  the  time  of  the  wife's 

Beswick 

against       death,  as  contended  for  on  the  part  of  the  defendant,  is 

SWINDET.LS. 

the  question  between  them. 

Now  it  seems  to  us  to  be  the  proper  interpretation  of 
that  agreement,  that  it  was  made  in  contemplation  of 
the  trade  being  carried  on  up  to  the  time  of  the  wife's 
death;  and  that  the  money  is  to  be  payable  amongst 
the  children,  in  that  event,  and  in  that  event  only. 

The  agreement  is  express,  "  that  the  money  is  to  be 
paid,  in  the  event  hereinafter  specified."    Tlie  agree- 
ment is  also  express,  "  that  the  stock  shall  be  taken," 
and  that  the  amount  of  the  sum  to  be  paid  shall  de- 
pend on  the  value  of  the  stock.    The  agreement  is 
further  express,  that  the  stock  is  only  to  be  taken, 
(indeed,  it  could  only  be  taken),  if  the  trade     be  then 
carried  on  by  the  defendant."    The  event,  therefore, 
which  has  actually  happened,  namely,  that  the  trade 
and  business  were  actually  given  up  and  abandoned, 
long  before  the  wife's  death,  appears  to  us  to  be  an 
event  not  provided  for  by  the  agreement;  it  is  casus 
omissus,  and  we  think  we  should  make  an  agreement  for 
the  parties,  instead  of  putting  a  construction  upon 
that  which  they  have  made  for  themselves,  if  we  should 
hold  that  the  defendant  was  bound  under  this  condition 
of  the  bond,  to  pay  either  of  the  two  sums  therein  men- 
tioned, in  the  event  which  has  actually  taken  place. 
The  construction  contended  for  by  the  plaintiff  would 
either  make  it  compulsory  on  the  husband  to  carry  on 
the  trade  during  the  life  of  his  wife  though  it  became  a 
failing,  or  even  a  ruinous  concern  to  the  husband ;  or 
would  render  him  liable  to  the  payment  of  the  money 

in 
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in  the  event  of  his  yielding  to  the  pressure  of  unfore-  ]835. 
seen  circumstances,  and  of  his  givini^  up  the  business.  ' 

.  Beswick 

And  we  think,  if  the  parties  had  intended  this,  they  nf!,ainst 

.1              T          n       ^  -  Swindells 
would  have  used  the  very  simple  expedient  of  making 

the  bond  conditional  for  the  payment  of  a  certain  sum 

of  money  within  twelve  months  after  the  death  of  the 

wife. 

We  agree  entirely  in  the  position  laid  down  by  the 
counsel  for  the  plaintiff  in  the  course  of  his  argument, 
that  when  a  condition  becomes  impossible  by  the  act  of 
the  obligor,  such  impossibility  forms  no  answer  to  an 
action  on  the  bond.  But  we  differ  from  him  in  the  ap- 
plication of  that  principle  to  the  present  case;  because 
we  think  we  must  infer  the  intention  of  the  parties  to 
leave  it  open  either  to  the  prudence  of  the  husband,  or 
to  casualties,  or  circumstances  which  could  not  be  fore- 
seen, to  put  an  end  to  the  trade,  and  consequently,  the 
liability  to  pay  the  money.  It  is  not,  therefore,  that 
the  obligor  has  made  the  performance  of  the  condition 
impossible  by  his  voluntary  act;  but  that  he  has  ex- 
ercised a  power  of  closing  the  concern,  which  the  very 
condition  itself  reserved  to  him. 

Upon  these  grounds,  we  think  the  judgment  of  the 
Court  of  King's  Bench  ought  to  be  affirmed. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 
Thursdmj,  Paddon  afi'diTist  Bartlett  and  Another. 

June  1 8th.  ^ 

In  an  action  of  T^EBT  by  the  plaintiff  in  error  against  the  defend- 

debt,  for  twenty    U  J  r  & 

years*  rent,  ants  in  error,  for  rent  reserved  by  an  indenture 

commenced 

Jm/j/  22(1,  1833,  of  lease,  made  between  the  defendants  and  the  plain- 
on  an  inden- 
ture of  demise,   tiff.     The  writ  was  issued,  22d  of  July  1833.  The 

the  defendants  i  •       i  ^      i       i  i 

pleaded,  i.Non  amount  Claimed  in  the  declaration  was  1600/.  lor  twenty 

est  factum.  ,  „  ^  ,  ^  . 

2.  (under        years  rent,  irom  February  2d,  1812,  to  February  2d, 

stat.3&4W.4. 

27.  S.42.)  Ibid. 

of  actfoV^"'^       Pleas:  1.  Non  est  factum. 

accrued  within      2.  That  DO  part  of  the  rent  in  the  declaration  men- 

SIX  years ;  ^ 

tioned  became  or  was  due,  and  the  causes  of  action  in 

plamtiii  tra- 
versed. 3.  and   ^.j^^  declaration  mentioned  in  respect  thereof,  did  not, 
4.  As  to  seven-  * 

teen  years  and  did  any  or  either  of  them,  accrue  to  the  plaintiff 

three  quarters' 

rent,  that  on     vvithin  six  years  next  before  the  commencement  of  this 

&c.  the  plaintiff 

assigned  over    suit,  in  manner  and  form,  &c. 

all  his  interest  1      r    i  •  i    i  i 

in  the  premises,      3.  "  As  to  SO  much  Of  the  said  declaration  as  relates 

and  that  no  part  p^t  pi  -i  •      y  •! 

of  that  rent  be-  to  the  sum  Of  1420/.,  part  or  the  said  rent  in  the  said 
sudfas^^gn-^^^  declaration  mentioned,  and  thereby  alleged  to  be  due 

ment.    To  the 

last  two  pleas,  the  plaintiff  pleaded  non  est  factum.  The  jury  found  on  the  first  two 
issues  for  the  plaintiff,  without  damages,  and  on  the  last  two  for  the  defendants.  Judg- 
ment was  entered  up  for  the  defendants  : 

Held,  on  error,  by  Tindal  C.  J.,  and  Lord  Abinger  C.  B.,  that,  on  this  record,  assum- 
ing the  plea  founded  on  the  statute  to  be  available,  the  plaintifl'  was  entitled  to  judgment 
for  two  years  and  a  quarter's  rent. 

But,  held  by  the  whole  Court  of  Error,  that  the  plea  was  not  available,  for  that 
Stat  3  &  4  W.  4.  c.  27.  s.  42. ,  as  to  actions  for  arraers  of  rent,  is  not  retrospective. 

Qusere,  Whether  the  above  section,  in  so  far  as  it  limits  the  bringing  of  actions  for 
rent  to  six  years  after  such  rent  becomes  due,  &c.,  be  repealed  by  stat.  3  &  4  W.  4. 
c.  42.  s.  3.,  where  the  rent  is  reserved  by  indenture? 

Q,u£ere,  Whether  the  Court  of  Error  in  the  Exchequer  Chamber  can  grant  a  repleader  ? 

and 
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and  owing  from  the  said  defendants  to  the  said  plaintiff  1835. 
as  aforesaid,  for  the  space  of  seventeen  years  and  three  r 
quarters  of  another  year,  ending  on  the  said  2d  day  of 
Februart/,  A.  D.  1833  that  by  certain  indentures,  set 
out  in  this  plea,  the  last  bearing  date  30th  of  June 
1815,  the  plaintiff  conveyed  away  all  his  estate  and  in- 
terest in  the  premises,  and  his  said  estate  and  interest 
therein  became  and  was,  on  the  last  mentioned  day, 
wholly  ended  and  determined ;  and  that  no  part  of  the 
said  14-20/.  became  or  was  due  from  the  defendants  to 
the  plaintiff  at  any  time  before  that  day. 

4.  This  plea  was  also  pleaded  as  to  the  14-20/. ;  the 
introduction  was  the  same  as  in  the  preceding  plea ;  and 
the  assignment  of  the  plaintiff's  interest  by  the  deed  of 
30th  of  Jujte  1815  was  stated,  with  variations  which  are 
not  material  here,  and  with  an  averment,  as  in  the 
third  plea,  that  no  part  of  the  1420/.  became  due  before 
the  last-mentioned  day. 

Replication  :  1.  Joining  issue  on  the  plea  of  non  est 
factum. 

2.  That  the  said  causes  of  action  in  the  second  plea 
and  in  the  declaration  mentioned,  did  accrue  &c.  Issue 
tendered  and  joined. 

3.  That  the  plaintiff  ought  not  to  be  precluded  &c. 
in  respect  of  the  part  of  the  rent  in  the  introductory 
part  of  the  third  plea  mentioned,  because  the  supposed 
indenture  of  30th  of  Jmie  1815,  in  that  plea  mentioned, 
is  not  the  deed  of  the  plaintiff.  Issue  tendered  and 
joined. 

4.  The  like  as  to  the  indenture  of  30th  of  June  1815, 
in  the  fourth  plea  mentioned.  Issue  tendered  and 
joined. 

Vol.  III.  3  M  The 
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1835.  The  cause  was  tried  before  Lord  Denmati' Ci^i^f  ^t 

p^^^^^  the  assizes  for  the  county  of  Devo?t,  July  1834,  ^J'Pil 
against       verdict  was ;  on  the  first  issue*  that  the  indenture^^lft 

Bartlett. 

the  declaration  mentioned  is  the  deed  of  the  defendants. 
On  the  second  issue;  that  the  causes  of  action  did 
accrue  within  six  years.  On  the  third  issue;  that  the 
indenture  of  Ju?2e  30th,  1815,  in  the  third  plea  men- 
tioned, is  the  deed  of  the  plaintiff.  On  the  fourth 
issue;  that  the  indenture  of  June  30th,  1815,  in  the 
fourth  plea  mentioned,  is  the  deed  of  the  plaintiff. 
And  the  judgment  was,  that  the  plaintiff  take  nothing 
by  his  writ,  but  be  in  mercy,  &c.,  and  that  the  de- 
fendants do  recover  against  the  plaintiff  83/.  for  their 
costs,  &c. 

The  proceedings  were  returned  on  writ  of  error  to 
the  Exchequer  Chamber,  and  the  following  errors  were 
assigned,  [Hilary  term,  5  JV,  4.).  "  That  judgment  was 
given  against  the  said  plaintiff,  whereas  judgment  ought 
to  have  been  given  in  his  favour  for  the  sum  of  180/., 
inasriiuch  as  the  third  and  last  pleas  (being  the  only 
two  pleas  found  for  the  said  defendants),  are  pleaded  in 
bar  to  part  only  of  the  said  action  (that  is  to  say),  to 
the  sum  of  1420/.,  part  of  the  said  rent  or  sum  of  1600/. 
by  the  said  declaration  demanded;  and,  therefore,  the 
said  plaintiff  is  entitled  to  recover  the  said  sum  of  ISO/., 
being  the  difference  between  the  said  sum  of  1600/. 
above  demanded,  and  the  said  sum  of  1420/.  covered  by 
the  said  third  and  last  pleas."  And,  further,  that  the 
second  plea  is  bad  in  law.  And  the  plaintiff  prayed 
that  the  judgment  might  be  reversed,  and  that  he  might 
be  adjudged  to  recover  the  said  sum  of  180/.  Joinder 
in  error,  of  the  same  term.    The  case  was  now  argued 

in 
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in  the  Exchequer  Chamber  («),  before  Tindal  C.  J., 
Lord  Abwger  C.  B  ,  ParJc^  Bosanqiiet^  and  Vaughan  Js., 
and  Alderson  B. 

^  <  - 

Newman 

(a)  At  the  trial  of  this  cause,  leave  was  given  to  move  to  enter  a  ver- 
dict for  the  plaintiff  on  the  last  two  counts,  on  an  objection  to  the  stamp 
upon  the  assignment;  and  likewise  to  move  to  enter  such  damages  as 
the  Court  might  think  the  plaintiff  entitled  to  on  the  first  two  counts ; 
the  Lord  Chief  Justice  intimating  an  opinion  that  the  plaintiff  was  not 
entitled  to  any.  The  motion  was  made  upon  the  first  point  {Paddon  v. 
Barilett,  2  A.  E.  9.),  in  Michaelmas  term,  1834,  and  a  rule  refused. 
Newman,  for  the  plaintiff,  then  declined  moving  on  the  second  point, 
saying,  that  the  plaintiff  was  authorised  by  the  verdict,  as  it  stood,  upon 
the  first  two  issues,  to  take  judgment  for  the  rent  not  covered  by  the 
pleas  found  for  the  defendants.  As  to  this  the  Court  gave  no  opinion. 
The  plaintiff's  attorney  afterwards  obtained  the  postea  from  the  associate ; 
whereupon,  in  the  same  term,  a  rule  was  obtained,  calling  on  the  plain- 
tiff's attorney  to  shew  cause  why  he  should  not  deliver  up  the  postea  to 
the  attornies  for  the  defendants.  The  Court,  after  hearing  Newman 
against  the  rule,  and  Crowder  (who  relied  upon  the  several  findings  on 
the  record),  in  support  of  it,  made  the  rule  absolute,  on  the  last  day  of 
the  term. 


1835. 

Paddon 
against 
Baktlett. 


Judgment  was  then  entered  up  by  the  defendants,  and  a  part  of  the  Tlie  following 
judgment  as  recorded  was,  that  the  plaintiff,  as  to  the  last  two  counts  of  variances  m 
his  declaration,  should  take  nothing  by  his  hill;  and  that  the  difendant  jy  it-m'^t'^vi^ 
should  recover  his  costs  as  to  those  counts.    Error  being  brought,  these  that  the  plain- 
variances,  among  other  things,  were  assigned  for  error.  tifl,asto  certain 

"  counts"  (in- 
stead of  "  is- 

Crowder,  in  Easter  term,  1835,  (Jpril  15)  moved  that  the  Clerk  of  the  sues"),  take 

treasury  of  this  Court  might  be  directed  to  amend  the  entry  of  the  judgment,   nothing  by  his 

He  moved  this  on  an  affidavit,  which  stated  that  the  deponent  had  in-     i^*/'  n^'^^^j 
'  ^  of'wnt  ),  and 

spected  the  roll,  on  which  the  proceedings  were  entered  on  record,  and  that  the  "  de- 
which  was  filed  of  record  in  this  Court,  and  that  from  such  inspection  it  fendant"  (in- 
appeared  that  the  clerk  had  improperly  entered  up  final  judgment,  net  in  fgn^a,^js")  re- 
accordance  with  the  previous  proceedings,  the  postea,  and  the  finding  of  cover  costs, &c., 

the  jury,  inasmuch  as  the  action  was  commenced  by  summons,  the  de-  clerical 

1       •  -11  1    ,     r>    T  r.  ,  .         errors,  which, 

cJaration  contamed  only  one  count,  and  the  finding  was  for  the  plaintiflt  ascer- 
tained by  com- 
parison with  the  record  of  proceedings  in  the  cause,  the  Court  will  amend,  though  the 
judgment  be  of  a  past  term,  and  though  a  writ  of  error  be  pending  in  which  these  and 
other  errors  are  assigned. 

The  Court  refused  to  make  such  a  rule  absolute  in  the  first  instance. 

The  party  moving  must  pay  the  adverse  party  his  costs  of  such  amendment. 

3  M  2  on 
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Newma?i  for  the  plaintiff.  The  plaintiff  has  obtained 
a  verdict  on  the  first  and  second  pleas:  the  defendants 
on  the  last  two  only.  But,  as  to  rent  for  two  years 
and  a  quarter,  the  last  two  pleas  give  no  answer  ;  the 
plaintiff,  therefore,  is  entitled  to  recover  180/.,  and  the 
judgment  ought  to  be  entered  for  him.  (He  was  then 
stopped  by  the  Court.) 


Cro'wdei'  contra.  The  plea  of  the  statute  of  limit- 
ations was  intended  to  bar  the  whole  of  the  claim  for 
rent.  On  production  of  the  demise  from  the  plaintiff 
to  the  defendants,  it  appeared  that  rent  had  accrued 
during  the  last  six  years;  and,  upop  that  evidence,  the 
jury  found  for  the  plaintiff  on  the  second  plea;  that  is, 

on  the  first  two  issues,  and  for  both  defendants  on  the  last  two.  Crowder 
contended  that  the  variances  were  clerical  errors,  which  the  Court  would 
amend  as  of  course.  The  Court  refused  to  grant  a  rule  absolute  in  the 
first  instance,  but  granted  a  rule  nisi.  Newman  shewed  cause,  (Mai/  13) 
and  contended  that  this  judgment,  being  of  a  former  term,  could  not  be 
altered;  that,  at  all  events,  the  defendants  had  been  guilty  of  laches  in 
not  making  the  application  sooner;  that  the  errors  were  not  clerical,  but 
the  mistake  of  the  party ;  and  that  the  amendments  ought  not  to  be 
allowed,  in  a  judgment  which  was  in  other  respects  erroneous. 

Per  Curiam.  (Lord  Denman  C.  J.,  Litlledale,  Patteson,  and  Cole- 
ridge Js.)  The  plaintiff  has  suffered  no  prejudice  from  the  lapse  of  time, 
and  he  is  not  entitled  to  say  here  that  the  judgment  is  erroneous  in  other 
respects  than  those  now  in  question.  As  to  these  particular  errors,  the 
rule  must  be  absolute,  on  payment  of  costs  by  the  defendants. 

Crowder,  for  the  defendants,  submitted,  that  it  was  hard  on  them  to 
pay  costs  for  an  error  which  was  not  attributable  to  them,  inasmuch  as 
they  could  not  interfere  with  the  postea  after  it  was  carried  in,  but  to  the 
officer  of  the  Court. 


Per  Curiam.  We  think  that  the  plaintifr  ought  to  have  the  costs  of 
setting  this  right,  and  that  the  defendants  must  pay  them. 

Rule  accordingly. 

thev 
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they  found,  as  to  that  plea,  that  causes  of  action  had  1835. 
accrued  within  six  years,  and  within  six  years  only.  ~ 
The  plaintiff's  demand  could  not,  by  stat.  3  &  4  f^.  4.  ('gainst 

Bartlett. 

27.  5.  42.  (a),  be  carried  farther  back.  But  then  the 
defence  raised  by  the  third  and  fourth  pleas,  viz.  that  the 
plaintiff'  iiad  assigned  his  interest,  covers  the  six  years, 
and  goes  back  to  a  period  long  antecedent;  and  the  jury, 
having  found  for  the  defendants  on  those  pleas,  find,  in 
effect,  that  during  the  time  referred  to  in  them,  that  is 
from  June  30th,  1815,  downwards,  the  plaintiff"  had  no 
interest  or  cause  of  action.  Upon  the  whole  record, 
therefore,  it  appears  that  no  debt  is  due.  And  the  jury 
have  not  found  any  damages.  It  is  as  if  the  defendants 
had  pleaded  the  statute  as  to  the  whole  period,  except 
the  last  six  years,  and,  as  to  that,  the  assignment  of  the 
plaintiff'^s  interest,  and  that  plea  had  been  found  for 
them.  [Tiiidal  C.  J.  You  assume  that  the  jury  found, 
on  the  plea  of  the  statute,  that  rent  had  accrued  within 

(a)  Stat.  3  &  4  ?r.  4.  c.  27.  s.  42.  enacts,  "That  after  the  said  31st 
day  of  December,  1833,  no  arrears  of  rent  or  of  interest  in  respect  of  any 
sum  of  money  charged  upon  or  payable  out  of  any  land  or  rent,  or  iu 
respect  of  any  legacy,  or  any  damages  in  respect  of  such  arrears  of  rent 
or  interest,  shall  be  recovered  by  any  distress,  action,  or  suit  but  within 
six  years  next  after  the  same  respectively  shall  have  become  due,  or  next 
after  an  acknowledgment  of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent:  Provided  nevertheless,  that 
where  any  prior  mortgagee  or  other  incumbrancer  shall  have  been  in 
possession  of  any  land,  or  in  the  receipt  of  the  profits  thereof,  within 
one  year  next  before  an  action  or  suit  shall  be  brought  by  any  person 
entitled  to  a  subsequent  mortgage  or  other  incumbrance  on  the  same 
land,  the  person  entitled  to  such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  although 
such  time  may  have  exceeded  the  said  term  of  six  years." 


3  M  3 
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1835.  the  last  six  years.  Lord  Abinger  C.  B.  Suppose  it  had 
j^^^^  been  proved  that  the  defendants,  within  the  six  years,  had 
_^ngainst  given  a  written  acknowledgment  or  promise  in  respect 
of  rent  due  nineteen  years  ago.]  The  Court  will  not 
make  a  supposition  against  the  judgment.  \_Tindal  C.  J. 
The  difficulty  you  are  under  as  to  the  plea  of  the  statute 
arises  from  your  not  having  pleaded  according  to  the 
fact.  If  you  had  done  so,  you  might  have  obliged  the 
plaintiff  to  reply  that  a  part  of  the  causes  of  action,  viz. 
the  last  six  years'  rent,  accrued  within  six  years.  As  it 
is,  the  replication  may  apply  to  a  cause  of  action  in 
respect  of  any  part  of  the  rent.]  It  is  true  that  the 
verdict  might  have  been  as  it  is,  if  a  written  acknow- 
ledgment had  been  proved,  respecting  rent  due  nineteen 
j^ears  back.  But  the  question  is  whether,  upon  any 
supposition,  the  judgment  can  be  supported.  [Lord 
Abinger  C.  B.  If  the  last  two  pleas  had  not  been 
pleaded,  and  the  verdict  had  been  given,  as  here,  upon 
the  first  two,  what  do  you  say  the  result  would  have 
been  ?]  That  would  have  been  a  verdict  for  the  plain- 
tiff as  to  the  last  six  years.  [Alderson  B.  No ;  as  to  the 
Avhole.]  The  jury,  having  found  for  the  plaintiff  on  the 
plea  of  the  statute,  but  given  no  damages,  and  having 
found  for  the  defendants  on  the  assignment,  have  in 
effect  found  that,  although  the  plaintiff's  case  on  the 
plea  of  the  statute  was  supported,  the  assignment  was 
an  answer,  [Lord  Abinger  C.  B.  If  the  assignment 
left  the  plaintiff  no  cause  of  action  during  the  six  years, 
the  verdict  should  have  been  for  the  defendants  on 
the  plea  of  the  statute.  But  we  are  bound,  if  possible, 
to  suppose  such  a  case  as  will  support  the  verdict:  and 
that  case  may  be  such  a  written  acknovvledgment  as 

has 
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has  been  suggested,  or  a  payment  of  interest.    The  1835. 
judgment  is  only  a  conclusion  from  the  verdict.    The  I 

,  Paddon 

circumstance  of  the  jury  not  havinor  mven  damaiijes  is  "^samst 
no  reason  that  the  plaintiff  should  not  have  judgment. 
We  must  take  the  record  as  it  stands,  and  see  if  the 
declaration  is  not  sustained  as  to  so  much  time  as  is  not 
covered  by  the  last  two  pleas.]  If  the  defendants  are 
wrong  on  this  point,  the  Court  v^^ill  probably  grant  a 
venire  de  novo.  [_Tindal  C.  J.  It  should  be  a  repleader 
and  I  doubt  if  we  can  award  that.  The  most  satisfactory 
course  would  be,  that,  on  payment  of  costs,  you  should 
be  allowed  to  amend  your  plea,  and  go  to  trial  again 
on  the  real  point  in  dispute.  But  we  should  wish  to 
hear  the  other  side  on  the  question,  whether  the  statute 
3  &  4  ^  4.  c.  27.  extends  to  this  case;  because,  if  the 
second  plea  is  bad  in  law,  the  amendment  would  be  of 
no  use.] 

Neisoman,  for  the  plaintiff.  The  writ  issued,  Juh/  22d, 
1833.  The  statute  3  &  4  W,4<.  c.  27.  received  the 
Royal  assent,  Jtd^  24th,  1833,  and  it  enacts  (sect.  42.) 
that,  after  the  31st  of  December  in  that  year,  no  arrears 
of  rent  "  shall  be  recovered  "  by  any  distress,  action, 
or  suit,  but  within  six  years  next  after  the  same  shall 
have  become  due,  &c.  That  does  not  apply  to  an 
action  commenced  before  the  statute  passed.  The 
intention  was  that,  after  the  31st  of  December,  no  per- 
son should  bring  an  action  for  the  causes  mentioned 
in  sect.  42.  The  intention  to  limit  the  right,  not  of  re- 
covering in  actions  already  begun,  but  of  commencing 
■  actions  or  other  proceedings  in  future,  is  plainly  ex- 
pressed  in  sect.  2.  and  sect.  40.  of  the  same  statute,  and 
3  M  4s  in 
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in  Stat.  3  &  4  W.4<,  c,  42.  sect.  3.,  which  is  in  pari 
materia.  Again,  supposing  even  that  stat.  3  &  4  W,4i. 
c.  27.  s,  42.  were  retrospective,  it  applies  only  to  rents 
on  parol  demises,  not  on  demises  by  specialty,  which 
latter  rents  appear  to  be  provided  for  by  sect.  40.  [Lord 
Abi7iger  C.  B.  If  none  but  rents  on  parol  demises  were 
contemplated,  the  stat.  21  Ja.  1.  c.  16.  5.3.  would  have 
been  sufficient.]  That  does  not  bar  the  right  of  dis- 
tress. But  further,  if  the  forty-second  section  applies 
to  rents  secured  by  specialty,  it  may  be  a  question 
whether  it  is  not  virtually  repealed  as  to  the  limitation 
of  time  by  stat.  3  &  4  ^F.  4.  c.  42.  s.  3.,  which  enacts 
that  "  all  actions  of  debt  for  rent  upon  an  indenture  of 
demise,"  which  "  shall  be  sued  or  brought"  after  the 
end  of  that  session  of  parliament,  "  shall  be  commenced 
and  sued"  within  ten  years  after  the  end  of  the  session, 
or  twenty  years  after  the  cause  of  action.  The  Court 
here  called  upon 

Crowder,  contra.  It  must  be  admitted  that,  if  the 
plea  of  the  statute  be  bad,  the  defendants'  pleadings 
cover  only  seventeen  years  and  three  quarters,  and  the 
plaintiff  is  entided  to  recover  180/.  But  the  statute 
does  operate  on  actions  already  brought.  The  sections 
referred  to  as  shewing  a  contrary  intention  are  not  to 
be  so  considered.  \_Alderson  B.  The  words  of  the  pro- 
viso in  sect.  42.  of  stat.  3  &  4  j^.  4.  c.  27.  are  "  within 
one  year  next  before  an  action  or  suit  shall  be  brought."] 
That  proviso  refers  only  to  one  subject,  distinct  from 
rent.  Sect.  40.  cannot  apply  to  rents.  The  words  are, 
"  no  action  or  suit,"  &c.,  "  to  recover  any  sum  of 
money,"  "  charged  upon  or  payable  out  of  any  land  or 

rent." 


1835. 

Padbon 
against 
Bartletx 
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rent."    The  legislature  cannot  have  meant  to  speak  of  a  1835. 
rent  as  "  payable  out  of  a  rent."    Sect.  3.  of  stat.  3  & 

Padson 

4  TV,  4.  c,  42.,  as  it  regards  the  present  subject,  seems  against 

Bahtlett. 

to  have  been  a  mistake  of  the  legislature.  [Lord 
Abinger  C.  B.  I  cannot  interpret  away  the  words  "  all 
actions  of  debt  for  rent  upon  an  indenture  of  demise."] 
At  all  events  the  latter  statute  does  not  repeal  the 
former.  It  was  indeed  needless,  after  enacting  that  no 
debt  of  a  certain  class  should  be  recovered  but  within 
six  years,  to  say  that  all  actions  for  such  debt  shall  be 
brought  within  twenty  years ;  but  still  the  defendants 
may  rely  upon  the  first  enactment,  as  not  contradicted 
by  the  second.  Several  cases  on  other  statutes  are 
favourable  to  the  retrospective  construction  of  this ;  as 
Towler  \\  Chatter  ton  [a),  ITiiidaiC^J.  The  question 
there  was,  whether,  when  the  cause  came  on  to  be 
tried,  the  Judge  was  to  be  governed,  in  receiving  evi- 
dence, by  that  which  was  then  the  law  of  the  land. 
Lord  Abinger  C.  B.  The  enactment  relied  upon  there, 
had  particular  words  which  made  it  applicable,  after  a 
certain  time,  to  suits  already  depending.]  Freeman 
v.  Moyes  (b)  and  Pickup  v.  Wharton  [c)  (on  stat.  3  & 
4  W,  4.  c.  42.  s.  31.)  also  favour  the  retrospective  con- 
struction. Here,  as  in  those  cases,  the  statute  takes 
effect  upon  an  action  already  depending.  The  action, 
when  commenced,  may  have  been  in  proper  time ;  but 
the  statute  intervenes  and  prevents  the  recovery.  [Lord 
Abitiger  C.  B.  You  must  contend  that  the  words  of 
Stat.  3&4  ^F.  4.  c.  27.  5.42.  are  as  strong  as  those  of 
&  4  W.  4.  c.  42.  5.  31. ;  "  in  every  action  brought  by 

(a)  6  JBing.  258.  [b)  I  A.  ^  E.  338. 

(c)  2  Cro,  ^  M,  405.    S.  C.  4  Tyr,  228. 

any 
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any  executor,"  "such  executor"  "  shall  be  liable.'' 
And  you.  must  say  that,  if  proceedings  at  law  or  in 
equity,  were  commenced  in  good  time,  subsequently  to 
the  Stat.  3  &  4?  4.  c,  27.,  but  the  recovery  weMei  put 
ofl^  as  by  delay  in  obtaining  a  decree  in  Ghancerj^  fee 
plaintiff  must  be  barred.]  That  is  an  argument  from  In- 
convenience, which  cannot  govern  the  construction  of  an 
act.  lAlderson  B.  In  the  case  of  executors  the  incon- 
venience attached  only  to  actions  then  commenced ;  here 
it  would  be  felt  through  all  future  times.]  The  difference 
of  language  in  this  section  and  in  sect.  40.  (where  it  is 
said  that  "  no  action  shall  be  brought,")  shews  a  differ- 
ence of  intention.  \_Alderson  B.  The  words  here  are, 
that  no  arrears  of  rent  "  shall  be  recovered ;"  recovering 
is  by  bringing  an  action.  The  words  used  as  to  rent 
are  also  used,  in  the  same  section,  as  to  legacies ;  and 
in  sect.  43.  it  is  enacted  that  no  person  claiming  any 
legacy  "  for  the  recovery  of  which  he  might  bring  an 
action  or  suit  at  lav/  or  in  equity,  shall  bring  a  suit  or 
other  proceeding  in  any  spiritual  Court  to  recover  the 
same  but  within  the  period  during  which  he  might 
bring  such  action  or  suit  at  law  or  in  equity."]  Another 
authority  for  construing  the  words  retrospectively  is 
Cox  V.  Thomason  (a).  The  letter  of  the  statute  is  in 
favour  of  the  defendants ;  and  the  correct  rule  is  to  con- 
strue acts  of  parliament  according  to  their  grammatical 
and  natural  sense,  unless  the  context  shew  clearly  that 
a  different  sense  was  intended  :  Rex  v.  Ditcheaty  per 
Parke  J.  [h).    This  rule  was  lately  followed  by  the 


(a)  2  Cro.  c|-  Jer.  498.  ;  2  Ti/r.  411,  on  lleg.  Gen.  Hil.  2  W.  4,  I. 
5.  74.  (3i?.  ^Ad.  385.). 
{b)  9  B.  c5-  C.  18G. 

i'^   Court 
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Court  of  King's  Bench  in  Rex  \,  Male  {a\  though  it  1835. 
led,  there,  to  an  apparent  absurdity.  Paddon 

against 
Bartlett. 

TiNDAL  C.  J.  We  are  all  of  opinion  that  the  plea 
of  the  statute  of  limitations  is  bad.  Admitting  that  the 
case  depends  on  stat.  3  &  4*  4.  c,  27.  5. 42.,  and  not 
on  Stat.  3  &  4  4.  c,  42.  s,  3.,  still  we  think  that  the 
clause  in  question  is  prospective  only,  not  retrospective, 
and  therefore  does  not  affect  this  action.  The  language 
of  the  clause  itself  shews  this;  for  it  enacts  that,  after  a 
future  day,  no  arrears  of  rent  shall  be  recovered  by  any 
action,  but  within  six  years  after  the  same  shall  have 
become  due.  The  natural  import  of  that  is,  that  the 
act  shall  have  no  operation  till  the  day  named,  and 
therefore  shall  not  take  effect,  by  being  pleaded,  in  an 
action  commenced  before  that  day;  such  at  least  would 
be  the  construction,  unless  there  were  other  words  to 
the  contrary.  And  in  the  same  section  of  the  act  there 
is  a  proviso,  that,  where  any  prior  mortgagee  shall  have 
been  in  possession  within  one  year  next  before  an  action 
shall  be  brought  by  any  person  entitled  to  a  subsequent 
mortgage,  that  person  may  recover  in  such  action  or 
suit  the  arrears  of  interest  for  the  whole  time  that  such 
prior  mortgagee  was  in  possession,  though  exceeding 
six  years.  W^hy  are  we  to  suppose  that  the  first  clause 
relates  to  actions  commenced  in  bygone  time,  when  the 
proviso  refers  only  to  future  ones  ?  Both  are  in  pari 
materia;  and  it  is  no  sufficient  reason  for  construing 
them  differently,  that  the  last  has  some  words  which 
are  wanting  in  the  first.    We  ought  to  be  careful  of 


(a)  Ante,  p.  53L 


construing 
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1835.      construing  statutes  so  as  to  abridge  the  rights  of  parties 
in  actions  ah-eady  commenced.    Upon  the  whole  of 

Paddon 

against       this  record  there  must  be  judgment  for  the  plaintiff  for 

Bartlett. 

180/. 

Lord  Abinger  C.  B.  I  am  of  the  same  opinion. 
When  a  statute  fixes  the  precise  day  at  which  its  pro- 
visions shall  take  effect,  I  should  not  easily  suppose 
that  it  pointed  at  any  thing  to  be  done  in  the  inter- 
mediate time.  Courts,  in  general,  will  not  construe 
acts  as  retrospective  unless  the  meaning  is  very  plain. 
It  is  true  that,  if  the  words  of  a  statute  are  plain,  they 
must  be  strictly  followed;  but,  if  they  are  ambiguous,  the 
whole  context  must  be  looked  to  for  the  explanation.  If 
that  were  not  done  here,  we  must  come  to  a  conclusion 
which  would  cut  off  rights  of  parties  in  actions  com- 
menced before  the  statute  came  into  operation. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff  for  180/.  (a) 

(a)  See,  as  to  stat.  3  &  4  IF.  4.  c.  27.  s.  42.  and  stat.  3  &  4  IF.  4. 
c.  42.  5.  3.  Paget  v.  Folei/,  2  New  Ca.  679. 
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[The  following  case  is  printed  out  of  its  regular  order, 
for  the  purpose  of  bringing  it  into  the  same  volume  with 
the  special  verdict,  set  out  in  the  former  case,  p.  3.  ante. 
Many  of  the  authorities  cited  in  the  following  argument 
are  given  more  fully  in  the  previous  report,  ,'to  which 
accordingly  frequent  reference  has  been  made :  — ] 

IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  King's  Bench.) 

John  Lumley  Savile,  Earl  of  Scarborough, 
against  Doe  on  the  demise  of  Frederick 
Lumley  Savile,  Esquire. 

THREE  actions  of  ejectment  were  brought  against  the  Lands  were 
,  .     .(^ .  r     1      1    '     T\        devised  to  R, 

father  of  the  plamtiii  ui  error,  one  lor  lands  in  Dur-  for  life;  re- 
ham,  another  for  lands  in  Yorkshire,  and  another  for  lands  [!?usteeTto  pre- 

•  serve  con- 
tingent remain- 
ders ;  remainder  to  jR.'s  first  and  other  sons  successively  in  tail  male :  remainder  to  J.,  JE.'s 
younger  brother,  for  life;  remainder  to  trustees  to  preserve  &c.  ;  remainder  to  J.'s  first 
and  other  sons  successively  in  tail  male  :  remainder  to  F.,  another  younger  brother  of  R.  ; 
remainder  to  trustees  to  preserve  &c. ;  remainder  to  JP.'s  first  and  other  sons  successively 
in  tail  male :  remainders  to  other  younger  brothers  of  R. ;  and  (after  remainders  to  pre- 
serve, &c.)  remainders  respectively  to  their  sons  successively  in  tail  male :  remainders  over. 
The  vs'ill  contained  two  provisoes. 

First,  that  every  person  and  persons  who,  by  virtue  of  the  will,  should  become  entitled 
to  certain  premises,  being  part  of  the  lands  devised,  should,  within  two  years  after  he 
and  they  should  severally  become  so  entitled,  take  upon  himself  and  themselves  the 
surname  of  S.,  jointly  with  any  dignity  or  title  that  might  be  vested  in  him  or  them,  and 
quarter  the  arms  of  S.  with  his  or  their  own  family  arms,  and  take  such  means  as  might 
be  requisite  to  enable  him  or  them  respectively  so  to  do  ;  and,  in  case  any  such  person 
or  persons  should  refuse  or  neglect  so  to  do,  then  the  limitation  to  him  or  them  (such 
neglect,  &c.,  being  made  during  the  lives  of  R,  or  of  any  of  his  younger  brothers, 
living  at  the  devisor's  decease,  or  within  twenty-one  years  after  the  survivor's  decease) 
should  cease,  deterrfiine,  and  become  utterly  void  ;  and  the  lands  should  immediately  go 
to  the  person  next  in  remainder  under  the  will,  in  the  same  manner  as  if  such  person  or 
persons  so  lieglecting,  &c,,  being  tenant  or  tenants  for  life,  was  or  were  dead,  or,  being 
tenant  or  tenants  in  tail,  was  or  were  dead  without  issue  male,  without  prejudice  to  such 
jointures,  portions,  terms,  &c.,  as,  by  virtue  of  powers  afterwards  contained  in  the  will, 
should  have  been  limited,  &c.,  before  such  cesser  or  determination  of  the  estate  of  the 
person  or  persons  so  neglecting.  Sec. 

Secondly,  that,  if  the  title  to  a  certain  earldom  (which  was  the  only  dignity  or  title 
shewn  to  exist  in  the  family)  should  descend  to  any  of  them  the  said  R.,  J.,  F.,  &c,, 
or  to  any  of  their  sons  (within  any  of  the  lives,  &c.,  as  before),  then,  and  in  such  case, 
and  as  and  when  the  title  should  come  to  him  or  them,  the  estate  which  he  or  they  should 

then 
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[1836.]     in  Nottinghamshire*  The  first  was  brought  in  the  Court 
"  of  Pleas  of  the  county  palatine  of  Durham^  the  other  two 

The  Earl  of  ^  ^  ^  \ 

Scarborough  in  the  King's  Bench.    In  the  first,  a  special  verdict  was 
d"oe  dem.     found  and  judgment  entered  for  the  defendant  in  the  Court 
of  Pleas  of  the  county  palatine,  which  was  reversed  on 

then  be  entitled  .      ,      ,^  n -rr'     *  i  ^  ^  , 

to  in  the  lands,  error  in  the  Court  ot  King  s  Bench ;  ante,  p.  2.  On  that 
virtue  of  the  judgment  error  was  brought  in  the  House  of  Lords  (and 
will,  should  ^l^g  Exchequer  Chamber,  as  stated  ante,  p.  46). 

cease,  detei-  ^  '  '  r  / 

mine,  and  be-    jj^       ^^j^q  actions  for  the  lands  in  Yorkshire  and  Not- 

come  void ;  and 

the  lands         tinghamsMve^  the  same  special  verdict  («)  was  found,  and 

should  imme-  i  i        i  •  •    i     i     •      i  TT'- 

diately  go  to     judgment  entered  for  the  plamtiit  in  both,  in  the  King's 

persons^  v?ho^     Bench,  oi"  Michaelmas  term  1834".  The  defendant  below 

ationsSoi^^^^^^^  having  died,  error  was   brought,  in  the  Exchequer 

should  then  be    cj^^mber,  on  the  iudffment  in  the  action  for  the  lands  in 

next  in  remain-  '  Jo 

der  expectant 

on  the  decease  and  failure  of  issue  male  of  the  person  to  whom  the  title  should  so  come, 
in  the  same  manner  as  such  person  or  persons  so  in  remainder  would  take  the  same  by- 
virtue  of  the  will,  in  case  he  or  they  to  whom  the  title  should  come  was  or  were  actually 
.dead  without  issue;  such  person  and  persons  so  in  remainder  complying  with  the  first 
proviso  :  provided  that  any  such  cesser  of  the  estate  of  the  person  or  persons  to  whom  the 
title  should  come  should  not  prejudice,  &c.  (as  before,  for  preserving  jointures,  &c.). 

The  title  descended  to  R.,  while  in  possession  of  the  lands,  whereupon  J.  took  pos- 
session, and  assumed  the  name  and  arms  of  S. 

J.  being  in  possession,  a  common  recovery  was  suffered,  in  which  the  lands  were  con- 
veyed (by  lease  and  release  by  J.  and  his  eldest  son)  to  a  tenant  to  the  preecipe  for  the  joint 
lives  of  such  tenant  and  J.,  and  J.'s  eldest  son  was  vouched  over,  but  J.  was  not  vouched ; 
and  the  uses  of  the  recovery  were  declared  to  be  to  J.  for  life,  remainder  over. 

While  J.  was  in  possession,  JF.  and  his  eldest  son,  by  deed  truly  reciting  the  facts,  re- 
leased their  interest  to  trustees,  who  were  strangers  in  interest,  habendum  to  and  to  the  use 
of  the  trustees  in  fee,  upon  such  trusts  as  should  correspond  with  the  uses  and  trusts 
which  had  been  declared  of  the  recovery;  and  F.  and  his  eldest  son  covenanted  with  the 
trustees  that  they  had  not  encumbered  or  impeached,  and  for  further  assurance. 

Afterwards  the  title  descended  to  J. 

JF.  having  died,  and  his  eldest  son  having  brought  ejectment  against  J.  :  Held, 

(Assuming,  first,  that  the  second  proviso  was  capable  of  operating  more  than  once,  and 
was  not  at  an  end  upon  the  descent  of  the  title  to  K.  : 

Assuming,  secondly,  that  the  proviso,  upon  the  title  coming  to  a  tenant  for  life,  deter- 
mined the  estates  both  of  such  tenant  for  life  and  of  all  his  sons  : 

Assuming,  thirdly,  that  the  plaintiff  was  not  barred  or  estopped  by  the  release  to  the 
trustees,  or  by  the  above-mentioned  covenants  :) 

That  the  second  proviso  created  no  new  estate  on  the  descent  of  the  title ;  that  the 
lessor  of  the  plaintiff  could  claim  only  by  virtue  of  the  limitation  expectant  upon  the 
estate  tail  of  J.'s  eldest  son;  and  that  the  recovery  defeated  such  a  limitation,  and  was 
therefore  a  bar  to  the  ejectment. 

(a)  The  mistake  in  the  recital  of  the  deed  of  1817,  as  to  the  recovery 
(ante,  p.  9.  last  line),  did  not  apply  to  the  premises  in  Yorkshire  or 
2Voilingha7nshire. 

in 
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NdHmgJiamShire,  by  the  present  plaintiff  in  error,  as  his  [1836!]! 
heii*  and  next  in  remainder.  _  ~~Z~7  . 

The  Earl  of 

By  consent  of  the  parties,  the  special  verdict  was  Scarborough 

against 

Amended,  by  inserting,  in  the  finding  of  the  lease  and     Doe  dem. 
release  of  t/^/Zj/ 1st  and  2d,  1817  (ante,  p.  11.  line  24.), 
the  following  portion  of  the  deed  :  — 

And  each  of  them  the  said  Frederick  Lumley  the 
elder  and  Frederick  Lumley  the  younger,  so  far  as 
related  to  his  own  acts  and  deeds  only,  did  for  him- 
self, his  heirs,  executors,  and  administrators,  covenant 
and  declare  with  and  to  the  said  Bryan  Cooke  and 
Philip  Egerton  Ottey{a),  their  heirs,  executors,"  &c., 
"  that  they  the  said  Frederick  Lumley  the  elder  and 
Frederick  Liimhy  ihe  younger  have  not,  nor  hath  either 
of  them,  at  any  time  heretofore  made,  done,  committed, 
or  executed,  or  knowingly  or  willingly  permitted  or 
suffered,  or  been  party  or  privy  to,  any  act,  deed, 
matler,  or  thing  whatsoever,  whereby  or  by  reason 
or  means  whereof  the  said  manors,  messuages,"  &c. 
"  herein-before  mentioned,  and  intended  to  be  hereby 
granted  and  released,  covenanted  to  be  surrendered, 
and  assigned,  respectively,  or  any  of  them,  or  any 
part  thereof,  are,  is,  can,  shall  or  may  be  impeached, 
charged,  alfected,  or  incumbered,  in  title,  estate,  or 
otherwise  howsoever,  or  whereby  the  said  Frederick 
Lumley  the  elder  and  Frederick  Lumley  the  younger,  or 
either  of  them,  are,  is,  can,  shall  or  may  be  prevented  or 
hindered  from  granting,  releasing,  and  conveying  the 
said  hereditaments  and  premises  respectively  in  manner 
aforesaid,  according  to  the  true  intent  and  meaning  of 

(a)  Theiie  were  the  trustees  to  whom  the  grant,  &c.  was  made  (ante, 
p.  11.  Iine5.)'  The  habendum  was  to  them  in  fee,  and  to  their  use  in 
fee,  upon  such  trusts  as  should  correspond  &c.  They  were  not  parties 
to,  or  named  in,  any  of  the  other  deeds  mentioned  in  the  verdict. 

these 
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[1836.]     these  presents.    And,  farther,  that  the  said  Frederick 
Lumley  the  elder  and  Frederick  LumleiJ  the  vounffer,  and 

The  Earl  of  .  .  . 

ScAPvuoKouGH  each  of  them,  their  and  each  of  their  heirs,  and  all  and 

against  .  \      c  \\ 

DoK  dein.  every  persons  and  person  having  or  iawiuUy  or  equit- 
ably claiming,  or  who  shall  or  may  at  any  time  or 
times  hereafter  have  or  lawfully  or  equitably  claim, 
any  estate,  right,  title,  trust,  or  interest  in,  to,  or  out  of 
the  said  hereditaments  and  premises  herein-before  men- 
tioned and  hereby  granted  and  released,  covenanted  to  be 
surrendered,  and  assigned,  respectively,  or  any  of  them, 
or  any  part  or  parts  thereof  respectively,  by,  from,  or 
under,  or  in  trust  for,  them  or  either  of  them,  or  by,  from, 
or  under  their,  either  or  any  of  their,  right,  title,  estate, 
or  interest,  shall  and  will  from  time  to  time,  and  at  all 
times  hereafter,  at  the  request  of  the  said  Bryan  Cooke 
and  Philip  Fgerton  Ottey^  their  heirs,  executors,  admini- 
strators or  assigns,  but  at  the  costs  and  charges  of  the 
s2L\di  John  Lumley  Savile,  h\s  heirs,  executors,  or  admini- 
strators, make,  do,  acknowledge,  levy,  suffer,  and  execute, 
or  cause  and  procure  to  be  made,  done,  acknowledged, 
levied,  suffered,  and  executed,  all  and  every  such  furthe: 
and  other  lawful  and  reasonable  act  and  acts,  thing  and 
things,  conveyances,  surrenders,  assignments,  and  as« 
surances  in  the  law,  for  the  further  and  better  more 
perfect  and  absolute  conveying  and  assuring  of  all  and 
singular  the  said  hereditaments  and  premises  herein- 
before mentioned,  and  hereby  released,  covenanted  to  be 
surrendered,  and  assigned,  respectively,  or  intended  so  to 
be,  with  their  and  every  of  their  appurtenances,  unto 
and  to  the  use  of  the  said  B.  C.  and  P.  E.  O.,  their 
heirs  and  assigns,  in  manner  and  upon  the  trusts  afore- 
said, be  the  same  by  fine  or  fines,  common  recovery 
or  common  recoveries,  or  any  other  matter  of  record,  or 
otherwise  howsoever,  as  by  the  said  B,  C.  and  P,  E.  O., 

or 
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or  either  of  them,  their  or  either  of  their  heirs  or  [1836.] 
assiffns,  or  their  or  any  of  their  counsel  in  the  law.  shall 

^  .  .  '  The  Earl  of 

be  reasonably  advised,  or  devised  and  required."  Scarborough 

The  case  was  argued  before  Tmdal  CJ,^  Par/c  J,,     Doe  dem. 
Parke  B.,  Bolland  B.,  Alderson  B.,  and  Gurney  B., 
on  Tuesday,  1st  December,  and  Wednesday,  2di  December, 
1835,  and  on  Friday,  22d  January,  1836. 

Sir  W*  W.  Follett  for  the  plaintiff  in  error. 

In  applying  the  principle,  that  the  intention  of  the 
testator  is  to  be  regarded,  the  Court  will  collect  the 
intention  from  the  terms  which  he  uses  in  the  will,  and 
not  from  the  result  which  subsequent  events  may  produce. 
The  Court  below  appears  to  have  founded  its  judg- 
ment upon  the  effect  which  the  recovery,  if  it  operated  as 
a  bar,  would  have  in  defeating  the  testator's  intention. 
This  reasoning  is  inadmissible :  a  recovery  almost  always 
defeats  the  limitations  upon  which  it  acts ;  but  the  effect 
of  the  limitations,  in  themselves,  must  be  collected  with- 
out reference  to  the  effect  which  a  recovery  would  pro- 
duce upon  them. 

The  plaintiff  in  error  insists  upon  five  points. 

I.  The  proviso  for  shifting  the  estates  in  the  event  of 
the  descent  of  the  title  was  capable  of  operating  only 
once;  and,  therefore,  after  it  had  operated,  upon  the 
descent  of  the  title  to  Earl  Richard,  it  was  at  an  end. 

II.  Assuming  that  the  proviso  was  to  operate  more  than 
once,  still,  upon  the  title  devolving  on  a  tenant  for  life, 
the  estates  of  his  sons  were  not  made  to  cease. 

III.  If  the  plaintiff  in  error  should  not  succeed  on 
the  above  points,  still  the  proviso  created  no  new  in- 
terests, but  merely  gave  a  determinable  quality  to  the 

Vol,  III.  3  N  estates 
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The  Earl  of 

SCARBOKOUGH 

against 
Doe  dem. 
Savile. 


estates  avoided,  so  as  to  accelerate  and  bring  into  pos- 
session the  estates  in  remainder;  and  therefore  the 
recovery  barred  those  estates  in  remainder. 

IV.  If  it  did  create  new  interests,  such  interests  were 
nevertheless  barred  by  the  recovery. 

V.  The  lessor  of  the  plaintiff  below  was  at  any  rate 
precluded  from  maintaining  this  action  by  the  deeds 
of  1817. 

I.  The  proviso  is  to  devest  vested  interests ;  such  a 
proviso  is  to  be  construed  strictly,  and  not  extended  by 
implication.  This  was  laid  down  in  Doe  dem.  Luscomhe 
V.  Yeates{a), 

The  Court  below  appear  not  to  have  felt  the  im- 
portance of  the  question,  whether  the  proviso  could 
operate  more  than  once;  for  they  say  (p.  45.)  that,  even 
if  the  words  do  not  point  to  a  succession  of  persons, 
"still  the  lessor  of  the  plaintiff  may  take  an  estate  in 
tail ;  and  it  is  not  necessary  now  to  determine,  whether 
those  in  remainder  after  him  can  take  any  thing  or 
not."  But,  if  they  can  take  nothing,  the  lesssor  of  the 
plaintiffbelow  could  himself  take  nothing;  for  the  proviso 
had  operated  once,  before  the  event  upon  which  he  claims 
had  occurred. 

The  Court  below  assume  (p.  45.)  that  it  was  clearly 
the  devisor's  intention  that  his  estates  should  never  go 
in  the  same  line,  or  to  the  same  persons,  as  the  earldom. 
It  lies  on  the  lessor  of  the  plaintiff  below  to  shew  that 
this  intention  appears  in  the  will.  The  words  are  (p.  7.) 
"then  and  in  such  case,  and  as  and  when"  the  title  shall 
fall  in  possession.  "  As  and  when  "  do  not  more  obvi- 
ously mean  "when  and  as  soo;2,"than  "when  and«5  qften^^ 


[a)  SB,  ^  Aid,  554. 


or 
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or  "  when,  and  in  every  such  case  as."    And,  again,  the  [1836.] 
proviso  (p,  7.)  speaks  only  of  the  person,  not  persons,  to         ^  ^  ^ 
whom  the  said  title  shall  so  descend.    Yet  the  testator  Scarborough 

•  1  •  1  against 

knew  how  to  frame  a  proviso  which  would  operate  DoEdeai. 
successively;  for  he  has  actually  done  so  in  the  instance 
of  the  proviso  relating  to  the  name  and  arms,  where  he 
uses  the  words  (pp.  5  and  6.)  "  every  person  and  per- 
sons," "  himself  and  themselves"  "  his  or  their  own  family 
arms,"  "  any  such  person  or  persons  shall  refuse,"  him 
or  them  so  neglecting,"  &c.  Clauses  for  successively 
shifting  estates  are  not  uncommon,  though  perhaps 
they  are  not  often  applied  to  the  event  of  the  descent  of 
a  title :  a  precedent  may  be  found  in  1  Sanders  o?i  Uses 
and  Trusts,  Appendix,  No.  II.  p.  382  («),  where  the 
expression  is  "  then,  and  in  that  case,  and  so  often 
as  the  same  shall  happen."  A  proper  form  may  be 
found  also  in  Bidler^s  note  (2)  (II.  2)  to  Littleton, 
s.  596,  p.  327.  a.  Indeed  the  will  shews  that,  upon 
any  construction  of  the  proviso,  the  testator  actually 
did  contemplate,  in  some  events,  the  union  of  the 
estates  and  the  title.  If  the  defendant  below,  John 
Lumley  Savzle,  and  his  eldest  son,  had  both  died, 
leaving  a  grandson  by  the  eldest  son,  and  then  Earl 
Bichard  had  died  without  issue,  such  grandson  would 
have  taken  both  the  estate  and  the  tide :  and  a  second 
son  of  the  defendant  below  would,  on  the  death  of  such 
grandson  (being  Earl)  have  taken  the  estate  and  title  at 
the  same  moment,  so  that  the  proviso  would  not  have 
applied,  and  the  estate  would  not  have  shifted.  So  the 
ultimate  remainder  man,  the  right  heir  of  the  testator, 
might  take  both  the  estates  and  title.    Further,  the 


(a)  Ed.  4. 

3  N  2 


proviso 
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[1836.]     proviso  as  to  the  name  and  arms  (p.  5.)  requires  the 
party  taking  the  estate  to  bear  the  surname  of  Savile 

The  Earl  of        ^  ^ 

Scarborough  "jointly  with  any  dignity  or  title  that  may  be  vested  in 

against         i  •     „     -vt  i  t      •  •  i      •  i 

Doe  dem.  him.  I^ow,  as  there  was  no  dignity  or  title  in  the 
Savile.  family  except  the  earldom  of  Scarborough,  the  testator 
seems  to  have  had  in  view  the  event  of  the  same  person 
enjoying  the  estates  and  the  earldom.  At  all  events,  no 
necessary  implication  as  to  the  shifting  of  the  estate 
more  than  once  arises ;  and  the  case  is  within  the  prin- 
ciple laid  down  in  Lord  Eldon's  judgment  in  Wilkin^ 
son  V.  Adam  on  the  subject  of  implication  [a), 

II.  The  clause,  in  the  proviso,  which  directs  the 
cesser  of  the  estate  of  the  person  to  whom  the  title 
descends,  would,  of  itself,  merely  let  in  the  estate  of  the 
son  of  the  defendant  below,  upon  the  defendant  himself 
becoming  earl.  But  the  latter  part  of  the  proviso  is 
relied  upon  on  the  other  side.  The  estates  are  to  go  to 
the  person  next  in  remainder  expectant  on  the  decease 
and  failure  of  issue  male  of  the  person  taking  the  title, 
as  if  the  latter  were  actually  dead  without  issue.  It  is 
contended  that  this  excludes  the  issue  of  the  person 
taking  the  title.  But  this  construction  leads  to  incon- 
sistencies. If  the  defendant  below  had  died  before  Earl 
Richard,  and  if  the  defendant's  son  had  been  in  pos- 
session at  Earl  Richard's  death,  then  the  estate  must 
have  gone  over  to  the  second  son  of  the  defendant.  It 
is  not  likely  to  have  been  intended  that  the  second  and 
other  sons  of  the  tenants  for  life  should  be  excluded 
upon  the  contingency  merely  of  the  tide  descending 
upon  the  tenant  for  life,  but  should  be  let  in  if  it  de- 
scended on  the  tenant  in  tail. 

(a)  1  V,  ^  JB,  466. ;  and  see  Driver  clem.  Frank  v.  Frank,  3  M.  ^ 
S,  31,  36. 

IIL  It 
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III.  It  has  been  conceded,  and  will  not  be  disputed,  [1836.] 
that  all  the  remainders  were  vested.    This  is  then  the   

.  The  Earl  of 

common  case  of  a  recovery  by  a  tenant  in  tail,  with  the  Scarborough 

^    ,  ^     -..f,    .  .        ,        .  against 

concurrence  or  the  tenant  lor  lire  in  possession,  barring  Dqe  dem. 
all  the  remainders.  But  then  it  is  said  that  the  proviso  Sayile. 
created  new  interests,  and  that  the  sevieral  parties  in 
remainder  had,  in  addition  to  their  vested  estates  in 
remainder,  other  interests,  as  possibilities,  by  way  of 
executory  devise  or  shifting  use.  This  was  assumed  at 
the  bar,  and  in  the  judgment  of  the  Court,  below, 
but  was  not  supported  by  either  authority  or  argument. 
It  will  be  shewn  that  no  new  interests  were  created, 
but  one  set  of  estates  only,  namely,  remainders  to  come 
into  possession,  either  on  the  natural  determination  of 
the  prior  estates,  or  on  their  earlier  determination  by 
the  devolution  of  the  earldom. 

If  the  testator's  intention  can  be  accomplished  by 
holding  that  remainders  only  were  created,  then  the 
Court  is  bound  by  the  rules  of  law  to  treat  the  estates 
as  remainders,  and  not  as  executory  devises  or  shifting 
uses.  There  is  nothing  to  prevent  this  intention  being 
accomplished  by  means  of  remainders,  and  these  only. 
There  is  no  necessity,  in  order  to  carry  his  intention 
into  effect,  to  nullify,  on  every  shifting,  all  the  limit- 
ations of  the  will,  and  to  create  a  thorough  and  complete 
new  series.  In  any  point  of  view,  the  supposed  in- 
tention of  the  testator  could  be  defeated  by  a  recovery ; 
it  is  admitted  that  the  present  claimant,  should  he 
succeed,  could,  as  being  tenant  in  tail  in  possession,  bar 
the  further  operation  of  the  proviso. 

It  is  a  rule  that,  if  an  interest  can  be  supported  as  a 
remainder,  it  shall  not  be  construed  as  taking  effect  by 
way  of  executory  devise  or  shifting  use  ;  Purefoy  v, 
3  N  3  Rogersy 
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[1836.]  Bogers  [a),  and  cases  in  note  (9)  to  p.  388.  of  that  case  ; 
-     ~"  ^   Lord  Northimton^s  remarks  in  Carwardine  v.  Carwar- 

The  Earl  of  »  ^ 

Scarborough  dhie  (b) ;  Doe  dem,  Mussell  V.  Morgan  (c),  and  Lord 

against 

Doe  dem.  Kenyou^s  remarks  there ;  Sugden's  note  to  Gilbert  on 
Uses,  p.  17L  Now  here  there  is  nothing  to  prevent 
the  interests  taking  effect  as  remainders.  The  parties 
claiming  on  the  devolution  of  the  title  claim  only  that 
which,  in  case  the  title  had  not  devolved,  would  have 
come  into  possession  when,  but  not  before,  the  estate 
tail  had  determined ;  so  that  it  is  merely  an  accelera- 
tion of  the  remainder.  The  case  is  not  like  that  of  an 
interest  limited  to  a  new  family  having  no  interest  ante- 
cedently limited ;  though,  even  in  such  a  case,  the 
new  family  would  not  take  by  way  of  shifting  u^e  or 
executory  devise. 

It  is  also  a  rule  that,  wherever  a  limitation  can  be 
held  to  be  vested,  it  shall  not  be  construed  as  contingent  ; 
Driver  dem.  Frank  v.  Frank  [d).  Here  there  are  no 
words  of  contingency.  The  devise  gives  vested  interests 
in  the  first  instance ;  and  the  proviso  merely  annexes  a 
determinable  quality. 

Suppose  land  given  to  A,  in  tail,  and,  if  he  die 
without  issue,  to  B,  in  fee,  with  a  proviso  that,  if  A, 
marry,  his  estate  shall  cease  and  B,  take  as  if  A.  were 
dead  without  issue :  B,  could  not  be  considered  to  take 
different  interests  on  the  two  events.  Suppose,  again,  a 
devise  to  testator's  wife  for  life,  remainder  to  C.  in  fee, 
with  a  proviso  that,  if  the  wife  marry  again,  her  estate 
shall  cease,  and  the  land  go  over  as  if  she  were  dead : 
C.  has  simply  a  vested  remainder  to  take  effect  on  either 
event.  Suppose,  in  such  case,  C  charged  his  remainder 

(a)  2  Saund.  380.  (6)  1  Eden  Ch.  C.  34, 

(c)  3  T.  R.  763,  {d)  QM.  ^  S.  32. 

with 
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with  incumbrances,  and  the  widow  married  again,  could  [1836.] 
C,  avoid  the  incumbrances  on  the  ground  that  he  was    The  Earl  of 

f.  rr-il  •  T        .       .1  SCAUBOKOUGH 

in  or  a  new  estate  r    Ihe  same  reasoning  applies  to  the  against 

.  Doe  dem. 

present  case.  s^^,,^. 

In  Newis  v.  Lark  {a)  (commonly  cited  as  Scolastica^s 
Case)  the  facts  were  these :  —  Henry  Clerk  devised  to 
his  son  John  Cleric  in  tail  male,  remainder  to  testator's 
son  Francis  in  tail  male,  remainder  to  testator's  daughter 
Scolastica  in  tail  male,  remainders  over  in  tail,  and  the 
final  remainder  in  fee  to  one  of  the  city  companies ;  and 
there  was  a  clause  as  follows  :  —  "I  would  none  of  the 

entailees  "  "to  alien,  bargain,  sell,"  &C.5  "  but 

every  one  successively  "  shall  "  use  and  take  the  com- 
modity and  profit  of  the  -same,"  &c.  "  According  to 

which  my  devise "  "I  will,"  that  if  any 

of  the  said  persons  before  entailed,"  &c.  "  or  their 
heirs,  do  "  ....  "  mortgage,  bargain,  sell,"  &c.  "  then 
and  from  thenceforth  all  and  every  such  person  and 
persons,  and  his  or  their  heirs,"  shall  forth- 

with be  clearly  discharged,  excluded,  and  dismissed  as 
touching  the  said  entail  of  mine,  and  the  conveyance 
by  words  aforegoing  of  the  entail  of  my  said  lands  and 
tenements  towards  him  or  them  to  be  of  no  force, 
benefit,  or  advantage  towards  him  or  them,  but  the 
same  my  lands  and  tenements  immediately  to  descend 
and  come  unto  the  party  next  in  tail  unto  him  or  them, 
as  effectually  as  if  such  disorderous  person  or  persons 
had  never  been  minded  of  in  this  my  present  testa- 
ment and  last  will."  Such  a  proviso  against  alienation 
would  now  be  held  totally  void ;  but,  as  the  Court  in 
that  case  assumed  the  validity  of  the  proviso,  and  entered 


{a)  Plowd.  408. 

3  N  4. 
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[1836.]     into  the  consideration  of  the  effect  produced  by  it  upon 
  the  limitation,  their  decision  as  to  this  last  point  may  be 

The  Earl  of  -,        ,  ^   ,  •  -r  7     /,  • 

Scarborough  applied  to  the  case  oi  the  present  proviso.    John  (being 
DolTem.         possession),  and  Francis,  for  300/.,  covenanted  with 
Savile.       jt^^^  ^i^^j.  j^^^        jjjg  ^jfg  should  levy  a  fine  to  Lark, 

and  that  afterwards  a  recovery  should  be  had  against 
Lark,  in  which  Lark  should  vouch  John,  who  should 
vouch  Francis,  who  should  vouch  the  common  vouchee: 
and  John  gave  Francis  40/.  for  his  concurrence.  The 
fine  was  levied,  and  the  recovery  suffered.  John  died 
without  issue;  and  the  plaintiffs,  one  of  whom  was 
Scolastica,  claimed  against  Lark  the  defendant.  All  the 
Judges  (<?)  agreed  that  the  acts  done  were  within  the 
clause.  "  But  the  great  doubt  was  whether  the  penalty, 
which  Henry  Clerk  has  added  to  the  act  done  to  take 
away  the  tail,  be  a  condition,  or  a  limitation  and  no 
condition,  and  how  it  stands  with  law,  and  who  shall 
defeat  the  tails,  and  by  what  means.  And  as  to  this, 
all  the  Justices  argued  that  it  is  no  condition,  for  if  it 
should  be  a  condition,  and  should  be  broken  by  any  in 
possession  or  in  remainder,  then  the  heir,  to  whom  the 
privity  of  conditions  in  inheritances  descends,  should 
enter,  and  thereby  defeat  all  the  estates which  was  not 
the  devisor's  intention.  "  {b)  Further  it  was  moved, 
that  if  the  penalty  shall  not  amount  to  a  condition 
containing  a  re-entry,  whether  or  no  it  shall  be  a 
limitation  in  estate,  and  if  it  be  a  limitation,  whether 
entry  is  necessary  before  it  be  ended,  and  whether  the 
next  in  remainder  be  privy  enough  to  make  entry."  .... 
"  And  as  to  this  all  the  Justices  argued,  that  the  clause 
in  the  will  which  saith,  that  the  person  mortgaging 
or  entangling  shall  be  clearly  discharged,"  &c.,  "  touch- 

(a)  Page  412,  (&)  Page  413. 
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ing  the  entail,  and  that  the  conveyance  of  the  entail  [1836.] 
shall  be  of  no  force,  benefit,  or  advantage  towards 

^  The  Earl  of 

him  or  them,"  shall  be  taken  and  expounded  in  law  Scarborough 
as  a  limitation,  that  is  to  say,  it  shall  be  taken  in  DoEde^m. 
sense  to  be  a  devise  to  him  in  tail,  until  he  mortgage,  Savile. 
alien,  pledge,  entangle,  incumber,  or  does  the  other  acts 
there  expressed.    And  when  he  shall  do  any  of  these 
acts,  then  the  estate  shall  end  as  fully  as  if  he  had  died 
without  issue  male ;  so  that  after  the  act  done  the  right 
of  the  tail  shall  cease,  and  the  tail  is  merely  dissolved. 
As  if  land  is  given  to  a  man  in  tail  as  long  as  J,  S.  shall 
have  issue  of  his  body,  or  until  J.  S,  shall  die  without 
issue  of  his  body,  there  if  J.  S.  dies  without  issue,  the 
land  shall  revert,  and  the  freehold  in  law  shall  be 
presently  cast  upon  the  donor,  so  that  he  has  the  pos- 
session in  law  before  entry.    And  as  fully  is  the  estate 
and  right  of  the  entail  ended  in  this  case  here,  when  he 
does  any  of  the  acts,  for  when  the  intent  is  shewn  by 
words,  and  the  words  are  not  aptly  put,  then  such 
sense  ought  to  be  put  upon  the  words  as  is  suitable  to 
the  intent ;  and  forasmuch  as  in  sense  such  words  amount 
to  limitations,  they  shall  be  taken  as  a  limitation,  and 
especially  when  the  case  is  upon  a  devise,  where  the 
intent  only  is  regarded,  and  the  words,  although  they 
are  not  apt  in  law  for  the  matter,  shall  be  drawn  to  the  in- 
tent." Wherefore  inasmuch  as  it  appears  here  to 
be  the  intent  of  the  devisor,  that  he  who  does  any  of  these 
acts  shall  lose  his  estate-tail,  the  law,  which  is  desirous 
that  the  intent  should  be  observed,  says  that  the  tail  is 
limited  to  continue  until  the  act  prohibited  is  done ;  and 
so  it  is  consonant  to  law.    And  Di/er  resembled  this  to 
the  case  of  an  action  causa  matrimonii  prcelocuti,  where 
the  estate  shall  be  defeated  by  the  intent,  without  an  ex- 
press 


A  VILE. 


910  EASTER  TERM 

[18S6.]     press  condition  in  deed.    And  so  where  land  is  given  to 
_ "    .  ,  ^    husband  and  wife  during  the  coverture,  or  as  long  as 

The  Larl  of  o  '  & 

Scarborough   such  a  one  IS  abbot  of  such  a  place,  these  are  times  of 

against 

DoK  dem.  limitations,  and  the  estate  shall  end  if  the  husband  or 
wife  die  in  the  one  case,  and  if  the  abbot  be  deposed  in 
the  other  case."  ....  "  («)  And  Di/er  cited  a  conveyance 
which  Fitz-James,  Chief  Justice  of  the  King's  Bench, 
caused  to  be  made  to  his  wife  in  Anno  28  //.  8.  which 
he  had  seen,  whereby  Elizabeth  his  wife  had  an  estate  for 
life  with  remainder  over,  upon  condition  that  if  she 
should  make  a  discontinuance  of  other  land  which  was 
assured  to  her,  that  then  her  estate  should  cease,  and  he 
in  remainder  should  enter.  And  it  is  to  be  presumed 
that  he  being  Chief-Justice  made  this  estate  with  the 
assent  of  the  other  Justices  who  were  his  companions, 
and  that  they  took  it  that  the  condition  there  expressed 
was  not  a  condition,  but  a  limitation  which  should  end 
the  estate  of  his  wife,  so  that  that  being  determined,  he 
in  remainder  should  enter.  And  if  it  shall  be  so  in  that 
case  where  it  was  by  deed,  d  fortiore  shall  it  be  so  here 
where  it  is  by  last  will,  in  which  the  intent  rules  the 
words,  and  not  the  words  the  intent."  .  .  .  .  "  And  all 
the  Justices  agreed  upon  the  matter  in  law,  viz,  that  the 
said  clause  of  restraint  shall  be  a  limitation  which  shall 
determine  the  estates,  and  not  a  condition  requiring  re- 
entry." The  intent,  which  was  relied  upon  in  that  case, 
is  equally  clear  in  the  present:  it  is  manifest  that  the 
testator  meant  that  the  estate  of  any  one,  upon  whom  the 
title  should  descend,  should  cease  exactly  as  if  it  had  not 
been  created  by  the  will,  or  as  if  the  person  were  dead 
without  issue.    Those  "  next  in  remainder,"  who  are 

(a)  Page  414. 
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entitled  "  under  the  limitations  aforesaid,"  are  to  take  [1836.] 
"  in  the  same  manner"  as  on  the  natural  expiration  of    ^    ITT  „ 

^  The  Earl  of 

the  preceding  estates.    With  respect  to  the  argument  Scarborough 

against 

suggested  (pp.  18,  19.),  that  the  repetition  of  the  pro-  Doe  dem. 
viso  as  to  the  name  and  arms  would  have  been  un- 
necessary if  the  estates  let  in  upon  the  descent  of  the 
title  were  the  estates  previously  limited,  the  answer  is 
that  the  repetition  is  unnecessary  even  upon  the  con- 
struction contended  for  on  the  other  side;  for  the 
original  clause  for  taking  the  name  and  arms  applied  to 
every  person  becoming  entitled  "  by  virtue  of  this  my 
will;"  which  comprehends  as  well  new  estates  as  the 
remainders  first  limited. 

Newis  V.  Lark  [a)  has  often  been  referred  to,  as  estab- 
lishing the  principle  that  the  effect  of  the  limitation  is 
simply  to  determine  the  first  estate,  as  for  instance  in 
Fearne's  Contingent  Remainders^  272.  It  is  also  dis- 
cussed in  Mary  Partington's  Case  {h\  where  Lord  Coke 
makes  two  objections;  one,  that  the  proviso  is  bad  at 
law,  which  is  true,  but  which  does  not  destroy  the 
authority  of  the  case  as  to  the  point  now  in  discussion ; 
the  other,  that  the  words  create  a  strict  condition.  The 
second  objection  would  not  now  be  upheld :  but  it  was, 
at  any  rate,  not  denied  that  the  proviso,  if  it  created  a 
conditional  limitation,  had  the  effect  of  simply  determin- 
ing the  precedent  estate.  And,  as  to  this,  the  authority 
of  Nems  v.  La7'k  {a)  has  never  been  impugned.  This 
proviso  was  afterwards  under  consideration  in  Skaring- 
ton  V.  Minors  (c),  where  a  remainder-man  recovered  on 
the  forfeiture  of  Scolastica  :  and,  although  Popham  C.  J. 
differed  from  the  rest  of  the  Court,  that  was  merely 

(a)  Plowd.  408.  (6)  10  Rep.  40  b.  (c)  Moore,  543. 

on 
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[1836.]  on  the  question  whether  there  was  not  a  discontinuance : 
the  effect  of  the  proviso  as  simply  letting  in  the  remain- 
der was  not  denied. 

In  The  Lady  Anne  Fry's  Case  (a)  a  man  devised  to  his 
grand-daughter  in  tail,  on  condition  that  she  married 
with  the  consent  of  certain  persons,  and,  if  she  married 
without  such  consent,  or  died  without  issue,  remainder 
over  in  fee.  She  married  without  the  cpnsent ;  and  the 
remainder-man  recovered.  The  Court  considered  that, 
by  the  marriage,  the  remainder  became  vested  in  pos- 
session. Thus  Rainsford  J.  says  that  the  words  "  must 
be  taken  as  a  limitation,  to  support  the  intent  of  the 
devisor,  and  so  let  in  the  remainder  which  he  limits 
over."  And  Hale  C.  J.  said  "'T  is  as  much  as  if  he  had 
said,  and  if  she  marries,  &c.  then  to  remain,  without  the 
word  condition."  ..."  Here  is  an  estate  tail  devised 
to  the  defendant,  subject  to  limitations,  the  one  of  law, 
viz.  dying  without  issue ;  the  other  express  and  in 
fact,  (viz.)  marrying  without  the  consent,  &c.  and  both 
are  coupled  together;  so  that  whenever  she  marries 
without  consent,  &c.  her  estate  determines  and  is  trans- 
ferred to  him  in  the  remainder,  without  either  entry 
or  claim.  'T  is  all  one  as  if  the  estate  had  been  devised 
to  her  for  life,  and  if  she  marries,  then  to  remain,  which 
had  been  but  an  estate  quamdiu  sola  vixerit." 

Page  V.  Hayward  (b)  is  to  the  same  effect.  The 
suggestion,  that  the  proviso  created  new  estates,  appears 
in  no  one  of  the  cases :  the  proviso  is  always  treated  as 
qualifying  the  antecedent  gift,  as  if  it  had  been  expressly 
incorporated  with  it. 

(a)  1  Ventr.  199.    S.  C.  as  Williams  dem.  Porter  v.  Frj/,  1  Mod.  86. 
See  Fry  v.  Porter,  }  Mod.  300. 

(6)  2  Salk.  510.    S.  C.  cited  in  Andrews  dem.  Jones  v.  Fulham, 
Andrews,  263.  Pis-  Rec,  116.    Ante,  p.  19. 

The 
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The  lessor  of  the  plaintiff  below  must  shew  under  [18S6.] 
what  limitations  he  claims.    Now  his  claim  can  be 

The  Earl  of 

supported  only  on  the  supposition  that,  upon  each  Scarborough 
descent  of  the  title  to  a  fresh  branch  of  the  family,  toties  j^oTdem. 
quoties,  the  limitations  to  that  and  the  younger  branches  Savile. 
are  immediately  avoided,  and  that  a  fresh  set  of  limitations 
are  created,  exactly  like  the  old  one,  and  with  the  same 
proviso  annexed.    So  violent  a  construction  will  not  be 
adopted,  in  the  absence  of  express  words,  or  of  some 
peremptory  rule  of  law. 

The  practice  of  conveyancers  is  inconsistent  with  the 
supposition  that  the  estates  taking  effect  upon  the  descent 
of  the  title  are  new  estates.  When  conveyancers  intend 
to  create  new  estates,  they  insert  a  clause  directing  the 
cesser,  not  merely  of  the  prior  estates,  but  of  all  those 
created  by  the  original  limitation ;  1  Sand.  Uses  and 
Trusts,  Appendix,  No.  II.  382  («).  In  a  manuscript  of 
the  late  Mr.  Butler^  which  is  well  known  to  the  pro- 
fession, the  following  passage  occurs.  "  When  an  estate 
is  limited  to  A.  for  life,  remainder  to  B.  in  fee,  with  a 
proviso  to  determine  A's  life  estate  on  the  happening 
of  a  particular  event,  there,  on  the  happening  of  that 
event,  the  life  estate  determines,  and  the  remainder  over 
takes  immediate  effect  in  possession.  By  this,  the  re- 
mainder takes  effect  in  possession  before  the  natural 
expiration  of  the  preceding  estate,  and  is  therefore  said 
to  be  accelerated.  It  is  sometimes  practised,  in  these 
cases,  to  insert  in  the  clause  determining  the  life  estate 
a  declaration  that,  on  the  determination  of  that  life 
estate,  the  lands  shall  immediately  go  over  to  the  re- 
mainder man.    But  this  is  unnecessary,  as,  by  the 

(a)  Ed.  4. 

cesser 
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[1836.]     cesser  of  the  life  estate,  the  remainder  man  becomes 
Th~^~l  f    i^^'^^^^^^^ly  entitled  in  possession.'* 
ScAREORouGH      This  doctHne,  that,  on  the  avoidance  of  a  particular 

against 

Doe  dem.  estate,  the  next  immediate  remainder  takes  effect,  if  the 
remainder  man  be  in  existence,  is  conformable  to  the 
authorities.  Such  are  Lord  Hardwicke's  remarks  in 
Avelyn  v.  Ward  («),  where  the  point  was  admitted ; 
18  Viner's  Abridgment^  394,  Remainder  {G),  pi.  9.  The 
same  point  was  assumed  in  Doe  dem.  Kenrich  v.  Lord 
Wm,  Beauclerk  (b),  and  in  Gulliver  dem.  Corrie  v. 
Ashby  (c). 

IV.  A  recovery  bars,  not  only  remainders^  expectant 
upon  the  estate  of  the  party  suffering  the  recovery,  but 
collateral  limitations  which  would  have  the  effect  of 
determining  that  estate.  It  is  true  that  it  does  not  bar 
estates  antecedent  to  the  estate  of  such  party,  nor  charges 
upon  his  estates.  It  is  contended,  on  the  other  side, 
that  the  proviso  is  annexed  to  the  life  estate,  and  there- 
fore interposed  antecedently  to  the  remainder  in  tail. 
But  it  is  not  confined,  in  its  operation,  to  determining 
the  life  estate;  it  puts  an  end  also  to  the  remainder  in 
tail,  unless  it  be  said  that  the  proviso  is  to  be  construed 
divisibly,  so  as  to  determine  the  life  estate  in  one  event, 
and  the  estate  tail  in  the  other.  But  such  a  construction 
would,  as  the  event  is,  leave  the  estate  tail  in  remainder 
still  undefeated,  which  will  not  be  contended  for  on  the 
other  side.  The  proviso,  therefore,  defeated  the  estate 
tail ;  and,  that  being  so,  the  recovery  barred  the  proviso. 
Roper  V.  Hallifax  [d)  was  cited  in  the  King's  Bench  on 
this  point :  but,  supposing  that  decision  to  be  good  law, 

(a)  1  Ves.  sen.  422.  (6)  11  East,  657. 

(c)  4  Burr.  1929.    -S".  C.  1  fF.  JBl.  607.    Ant^,  p.  20. 

(d)  8  Taunt.  845.    Ante,  p.  18. 

it 
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it  was  the  case  of  a  power;  and  it  is  a  rule  that  the  inte-  [1836.] 
rests  created  by  appointment  under  a  power  take  effect 

^  ^  ,   '  ,  The  Earl  of 

as  if  they  had  been  created  by  the  instrument  creating  Scarborough 
the  power,  and  thus  have  precedence  of  the  estates  Do^dem. 
which  they  defeat ;  cases  cited  in  Isherisoood  v.  Oldknoxso  [a),  Savile. 
A  proviso  for  shifting  uses  is  not  so  construed;  and,  in 
B^oper  V.  Hallifax  ip)^  it  was  admitted  that  a  shifting 
use  would  be  barred  by  the  recovery.  A  tenant  in  fee 
simple,  possessing  also  a  power  of  appointment,  may 
defeat  his  wife's  right  to  dower,  which  has  previously 
attached,  by  exercising  the  power ;  Hay  v.  Fung  {c).  But 
an  executory  limitation  would  not  have  such  an  effect ; 
BucJcworth  V.  Thirkell  {d},  Moody  v.  King  [e).  Again,  in 
Roper  V.  Hallifax  {h\  the  intention  of  the  deed  was  to 
preserve  the  power,  not  to  destroy  it ;  and  the  intention 
in  such  a  case  is  taken  into  consideration  in  interpreting 
the  effect  of  the  power  and  recovery ;  Earl  of  Jersey  v. 
Deane  {g),  Tyrrell  v.  Marsh  (k),  Davies\.  Bush  (i). 

V.  In  the  first  place,  the  right  of  the  lessor  of  the 
plaintiff  below  was  assignable;  Jones  v.  Roe,  Lessee  of 
Perry  {Jc\  Doe  dem.  Cooper  v.  Finch  (/).  It  is  a  possi- 
bility coupled  with  an  interest. 

Secondly,  such  interest  was,  at  any  rate,  releasable 
to  the  party  having  the  freehold.  It  is  true  that  the 
deed  purports  to  convey  to  trustees :  but,  if  a  deed  can- 
not operate  in  one  way  to  effect  the  intention,  it  shall 
operate  in  another ;  as  in  Tomlinson  v.  Dighton  (m).  It 

(a)  3M.  &  S.  386.  (b)  8  Taunt.  845.    Ante,  p.  18, 

(c)  5B.     Aid.  561.  (rf)  3  5.  ^  P.  652.  (n). 

(e)  2  Bing.  447.  (g)  5  B.  ^  Aid.  569. 

(h)  3  Bing.  31.  (i)  M'Clel.  <!;  Y.  58, 

(k)  3  T.  R.88;  and  see  pp.  93,  95. 

{I)  4B.4;  Ad.  304.    S.  C.  IN.  i  M.  170. 

{m)  1  P.  Wms.  149. 

is 
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is  clear  that  the  parties  conveying  meant,  for  good  con- 
sideration, to  give  up  all  their  interest.  The  deed  may 
therefore  be  construed  as  a  release. 

Thirdly.  The  lessor  of  the  plaintiff  below  cannot 
maintain  the  ejectment,  contrary  to  his  deed.  A  party 
who  covenants  not  to  sue  on  a  covenant  is  barred  of  his 
action,  though  there  be  no  express  release;  Goodtitle 
dem,  Edwards  v.  Bailey  [a] ;  cases  cited  in  Right  dem» 
Jefferys  v.  Bucknell  {b) ;  Dean  v.  NewJiall  { c).  Here  the 
covenants  against  incumbrances,  and  for  further  assur- 
ance, are  inconsistent  with  the  claim  of  the  lessor  of 
the  plaintiff  below. 


Sir  John  Campbell,  Attorney-General,  for  the  defendant 
in  error. 

I.  As  to  the  deeds  of  1817,  they  furnish  a  ground  only 
for  applying  to  a  court  of  equity.  Since  the  death  of 
Lord  Mansfield  the  courts  of  law  have  uniformly  disre- 
garded interests  merely  equitable.  In  Goodtitle  dem, 
Edwards  v.  Bailey  [a)  the  legal  estate  in  fact  did  pre- 
vail. It  is  true  that  a  dictum  of  Lord  Mansfield  may 
be  found  in  that  case  in  favour  of  the  equitable  title 
against  the  legal,  in  ejectment;  but  that  dictum  has 
been  considered  bad  law  from  the  time  of  Lord  Kenyan  ; 
Adams  on  Ejectment,  ch.  3.  (d),  Halford  v.  Dillon  {e), 
Shannon  v.  Bradstreet  (g). 

First,  the  deeds  of  1817  could  not  operate  at  law  by 
way  of  transferring  a  legal  interest,  because  the  lessor  of 
the  plaintiff  below  had,  at  the  time  of  executing  the 


(a)  2  Cowp.  597. 
(c)  8  T.  R.  168. 
(e)  2B.<^B.  16,  ]7. 


(b)  2JB.  Sc  Ad.  280. 
(d)  Page  33.  (3d  ed. ). 
{g)  1  Sch.  ^  Lef,  68,  69. 
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deeds,  merely  a  possibility  of  interest^  dependent  upon  the  [1836.] 
contingency  of  the  uses  shiftinoj :  and  the  trustees,  to 

^       ^  .  <  The  Earl  of 

whom  the  conveyance  is  made,  were  mere  strangers  Scarborough 

Til-  c  ctgainsL 

Without  any  mterest  whatever.    Jn  the  ordmary  case  or     Doe  dem. 
a  lease  and  release,  the  bargain  and  sale  for  a  year  Savile. 
conveys  an  immediate  possession  by  the  operation  of  the 
statute  of  uses :  but  here  the  bargainor  had  no  posses- 
sion to  convey.    The  release,  by  common  law,  enlarges 
the  estate  of  the  person  already  in  possession  through 
the  bargain  and  sale,  but  here  is  no  such  possession. 
A  possibility  is  assignable  or  transferrable  in  equity,  but 
not  at  law,  to  a  stranger;  Carter's  Case  [a)  \  Lampet^s 
Case  (b) ;    Poole  v.  Hashey  {c) ;   The  Earl  of  Kent  v. 
Steward  [d)  5  Doe  dem.  Briine  v.  Martyji  {e)  ;  Whitfield  v. 
Fausset  {g):  Wrights,  Wright [h);  Sheppard's  Touchstone, 
239,  43  L;  2  Preston  on  Conveyancing,  268.  ;   Wat  kins 
on  Conveyancing,  book  i.  ch.  14.  In  Jones  v.  Roe,  Lessee  of 
Perry  [i),  it  was  held  that  a  possibility  was  devisable; 
but  that  decision  was  upon  the  particular  wording  of  the 
statutes  of  wills  (32  jF/.8.  c,  1.  s.  1.,  and  34  &  35  H.  8. 
c.  5.  s.  4.),  and  does  not  affect  the  question  of  assign- 
ability'. There  are  many  decisions  to  the  effect  that  such 
an  interest  is  assignable  in  equity :  such  is  Doe  dem, 
Shaw  V.  Steward  {k),  where  the  marginal  note  indeed 
states  that  the  interest  there  in  question  was  held  to 
be  assignable  at  law,  but  the  case  shews  only  that 
such  an  interest  of  a  bankrupt  passes  to  his  assignees  ; 
which  it  would  do  on  the  ground  of  their  taking  all  that 


(a)  Cited  in  Fulwood's  case,  4  Rep.  66  b.  (b)  10  Reji.  47  b. 

(c)  Oil.  Rridg.  364.  (d)  Cro.  Car.  358. 

(e)  8R.  4;  C.  516.  (g)  1  Ves.  sen.  391. 

{h)  1  Fes,  sen.  411.  (z)  3  T.  R.  88. 
(k)  \  A.  ^  E.  300. 
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[1836.]      he  can  assign  either  at  law  or  in  equity.    But  there  is 
no  authority  for  the  interest  beincr  assignable  at  law. 

The  Earl  of  »  & 

Scarborough  Secondly,  the  deeds  of  1817  cannot  operate  by  way  of 
Doe  dem.  estoppel,  because  they  disclose  the  fact  that  the  party 
Savile.  conveying  had  only  a  possibility;  note  (1)  to  Butler's  Co, 
Lilt.  a.;  Co,  Lit.  352  b. ;  Hermitage  v.  Tomkins  [a) ; 
Poole  V.  Haskey  [h) ;  RigJit  dem,  Jefferys  v.  Bucknell  [c). 
Thirdly,  the  deeds  cannot  operate  as  a  release.  It  is 
true  that,  where  a  party,  suing  in  covenant,  has  cove- 
nanted not  to  sue  the  defendant,  the  law  construes  the 
covenant  of  the  plaintiff  as  a  release,  to  avoid  circuity  of 
action ;  but  here  John  Doe  has  executed  no  deed,  and 
therefore  the  action  cannot  be  released.  Tomlinson  v. 
Dighton  [d)  proceeded  upon  the  intention  ;  here  the  in- 
tention manifestly  was  to  transfer  the  possible  interest 
of  the  lessor  of  the  plaintiff  to,  and  to  the  use  of,  the 
trustees,  upon  trust  for  the  benefit  of  the  ter-tenant. 
But  this  intention  is  inconsistent  with  a  release  to  the 
ter-tenant.  Besides,  the  covenants  are  onlv  against  in- 
cumbrances  and  for  further  assurance ;  there  is  no 
coverjant  not  to  bring  ejectment,  nor  even  for  quiet 
enjoyment;  though  such  covenants  would  not  operate 
as  a  release. 

II.  As  to  the  argument,  that  the  proviso  could  operate 
only  once.  The  expressions  "  him  or  them,"  "  he  or 
they,"  and  (in  the  concluding  clause  of  the  proviso  (^) ) 
"  person  or  persons,"  shew  that  the  proviso  was  in- 
tended to  operate  successively,  toties  quoties,  and  that 

(a)  1  Ld.  Raym.  729.  {b)  Orl.  Bridg.  369. 

(c)  ^  B.  ^Ad.21S,  281.  (d)  1  P.  Wms.  149. 

(e)  That  clause,  ante,  p.  8.  line  1.,  commenced  thus :  "provided  never- 
theless, that  any  such  cesser  or  determination  of  tlie  estate  of  the  person 
or  persons  to  whom  the  said  title  of  E.  of  S,  shall  come,  shall  not,"  &c. 


this 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


919 


this  is  the  meaning  to  be  attached  to  the  words  "  as  [1836.] 

and  when."    It  is  true  that  a  case  may  be  put.  as  in  the 

;        ^     '  The  Earl  of 

event  of  the  title  and  estate  descending  to  a  grandson  Scarborough 

against 

of  any  tenant  for  life,  in  which  the  title  and  estate  Doe  dem. 
might  be  held  together.  But  it  is  not  necessary  for  the 
plaintiff  below  to  shew  that  no  possible  case  can  arise 
in  which  this  will  happen ;  it  is  sufficient  to  shew  that 
the  testator  has  expressly  provided  that  the  union  shall 
not  take  place  in  the  event  which  has  actually  hap- 
pened. And  Lord  Eldon's  dictum  in  Wilkinson  v. 
Admns  {a)  cannot  be  applied  to  control  the  effect  of  an 
express  proviso. 

III.  As  to  the  argument  that  the  proviso  would 
carry  the  estate  over,  upon  the  descent  of  the  title  on 
Earl  John,  not  to  the  lessor  of  the  plaintiff  below,  but  to 
the  son  of  Earl  John  :  the  proviso  directs  that  the  land 
shall  go  to  the  person  or  persons  next  in  remainder 
expectant  on  the  decease  and  failure  of  issue  male  of 
the  person  to  whom  the  title  shall  descend.  It  is  true 
that,  if  a  tenant  in  tail  become  earl,  his  brother  would 
take  the  estate,  and  not  his  uncle,  as  would  have  been 
the  case  if  the  title  had  descended  upon  the  tenant  for 
life.  There  is,  however,  no  inconsistency  in  such  a 
result.  The  estates  are  still  kept  in  a  line  of  descent 
distinct  from  that  of  the  title;  and  in  each  event  the 
issue  of  the  party  becoming  earl  is  excluded.  This  is 
not  a  proviso  of forfeiture  like  the  proviso  respecting 
the  name  and  arms,  where  the  estate  is  carried  over  to 
the  son  of  the  party  not  complying  with  the  direction  of 
the  will ;  and  it  is  reasonable  that  the  two  provisoes 
should  operate  differently. 


(fl)  1  V.     B.  466. 
3  O  2 
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[1836.]         IV.  As  to  the  eiFect  of  the  recovery.    It  has  been 
asked,  under  what  limitations  the  lessor  of  the  plaintiff 

The  Earl  of  _  ^  ^  ^ 

Scarborough  below  claims.    The  answer  is,  that  he  claims  under  the 

against  i  •  i  i 

Doe  dem.^  new  use  which  the  proviso  creates,  the  proviso  substan- 
Savile.  tially  declaring  that  a  new  set  of  uses  shall  arise  when- 
ever the  title  descends  to  a  tenant  for  life  entitled  to  the 
estates  "  under  or  by  virtue  of  this  my  will."  This 
interest  is  not  barred  by  the  recovery,  which  is  merely 
the  recovery  of  the  remainder  man  in  tail :  the  tenant 
for  life,  the  defendant,  was  not  vouched  :  and,  even  in 
the  deed  creating  a  tenant  to  the  praecipe,  in  which  the 
defendant  below  did  join,  the  reversion  for  life  was  left 
in  him,  and  could  not  be  affected  by  the  recovery, 
neither  could  the  estates  of  the  trustees  for  preserving 
contingent  remainders.  The  interest  now  claimed  was 
not  barred,  any  more  than  it  would  have  been  barred 
by  a  recovery  suffered  by  any  member  of  the  younger 
branches  of  the  family.  Indeed  there  is  no  more  ground 
for  contending  that  the  lessor  of  the  plaintiff  is  barred 
by  the  recovery  which  has  taken  place,  than  that  the 
interests  originally  limited  to  Savile  Henry  Lumleij  and 
his  issue  male  would  be  barred  by  a  recovery  suffered 
by  a  son  of  William  Ltimlei/,  It  is  true  that  all  interests 
which  come  after,  or  which  operate  so  as  to  determine^ 
the  estate  tail  are  barred  by  the  recovery ;  but  the  in- 
terest here  does  not  determine,  it  overreaches,  the  estate 
tail.  It  prevents  that  estate  from  coming  into  possession 
at  all. 

First,  suppose  that  Frederick  had  taken  no  interest 
under  the  will  except  by  the  proviso,  and  that  the 
limitation  had  been  to  John  the  father  for  life,  remainder 
to  trustees  to  preserve  &c.,  remainder  to  John  the  son  in 
tail,  provided  that  if,  in  the  life  time  of  John  the  father, 

the 
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the  title  shall  descend  upon  him,  the  land  shall  imme-  [1836.] 
diately  ao  over  to  Frederick ;  and  suppose  John  the  ' 
father  to  have  conveyed  to  a  tenant  to  the  pragcipe,  for  Scarborough 
the  joint  lives  of  himself  and  such  tenant,  and  John  the  DoE'dem. 
son  to  have  suffered  a  recovery  and  to  have  been  ^^v^^^- 
vouched.  Then  the  proviso  would  not  have  been 
barred,  because  the  recovery  could  affect  only  interests 
expectant  upon  the  estate  tail  of  John  the  son.  The 
principle  may  be  illustrated  as  follows.  (1.)  Suppose 
land  limited  to  A.  in  tail,  provided  that,  if  a  tree  fall,  it 
shall  go  to  B.  in  fee  ;  this  is  the  same  as  if  the  limitation 
were  to  A.  in  tail  so  long  as  the  tree  stands,  and,  when 
it  falls,  to  B.  in  fee.  The  limitation  to  B.  is  expectant 
upon,  and  in  order  of  limitation  comes  after,  and  ope- 
rates by  way  of  determining,  the  estate  tail  of  A.^  and 
will  be  barred  by  a  recovery  suffered  by  A.  This  is  in 
effect  the  case  of  Page  v.  Hayward  [a),  (2.)  *  Suppose 
land  limited  to  A,  for  life,  remainder  to  B,  in  tail,  pro- 
vided that,  if  a  tree  fall,  the  land  shall  remain  to  C.  in 
fee,  but  subject  always  to  A.^s  life  estate.  This  is  the 
same  as  if  the  limitation  were  to  A,  foy  life,  and,  after 
his  decease,  to  B.  in  tail,  so  long  as  a  tree  stands,  and, 
when  the  tree  falls,  to  C.  in  fee,  suoject  to  ^.'s  life  estate. 
Here  again  C's  interest  is  expectant  upon  the  deter- 
mination of  B.'s  estate,  and  comes  after  it  in  order  of 
limitation ;  and  B,  may  bar  it  by  a  recovery.  This  is 
in  effect  the  case  of  Pidlen  v.  Beady  {b).  (3.)  But  sup- 
pose land  limited  to  A.  for  life,  remainder  to  B,  in  tail, 
provided  that,  if  a  tree  fall  during  A.^s  life,  the  limitations 
shall  all  cease  and  the  land  remain  to  C.  in  fee ;  this  is 

(a)  2  Salk.  570.   S.  C.  cited  in  Andrews  dem.  Jones  v.  Fulham,  An- 
drews, 263.    Pig.  Bee,  116     Ante,  p.  19. 
(6)  2  Atk.  5S7. 
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[1836.]     the  same  as  if  the  Hmitation  were  to  A.  for  lifcj  so  long 


The  Earl  of 


as  the  tree  stands,  and,  if  the  tree  fall  durins:  the  life 


against 
Doe  dem. 
Savile, 


Scarborough  of  A.,  then  to  C,  in  fee,  but,  in  default  of  the  tree  falling 
during  the  life  of  yi.,  remainder  to  B,  in  tail.  Here,  if 
2?.,  during  A.^s  life  and  while  the  tree  stands,  suffer  a 
recovery,  that  does  not  bar  the  conditional  limitation 
in  favour  of  C,  which  is  not,  as  in  the  former  case, 
expectant  upon  the  estate  tail,  but  is  antecedent  to 
it  in  order  of  limitation.  \_Tindal  C.  J.  You  sup- 
pose the  tenant  for  life  to  join  in  the  recovery.]  Of 
course,  so  far  as  is  necessary  to  make  a  good  tenant 
to  the  praecipe.  Now  this  case  is  in  effect  the  same 
with  that  originally  supposed.  —  The  effect  of  a  re- 
covery suffered  by  a  tenant  in  tail  has  been  con- 
sidered as  depending  upon  three  different  principles 
In  the  first  place,  there  is  a  supposed  compensation 
by  virtue  of  the  voucher ;  that  clearly  does  not  apply 
to  estates  antecedent  to  the  estate  tail,  and  cannot 
bar  such  a  proviso  as  this,  the  tenant  for  life  and 
the  trustees  to  preserve  contingent  remainders,  and 
the  person  who  is  to  take  under  the  proviso,  not 
having  been  vouched  over.  In  the  second  place,  the 
recovery  destroys  the  estate  tail,  and  therefore  de- 
stroys such  estates  as  are  mere  remainders  supported  by 
the  estate  tail ;  and,  according  to  the  view  taken  by  Ser- 
jeant Hilli  in  the  notes  printed  in  1  Sanders  on  Uses 
a  conditional  limitation  is  in  the  nature  of  a  remainder. 
But  the  interest  arising  under  this  proviso  is  supported, 
not  by  the  estate  tail,  but,  so  far  as  it  is  supported  by 
any  estate,  by  the  life  estate:  and  (whatever  might  have 
been  the  effect  if  the  tenant  for  life  and  the  trustees  had 


(o)  P.  436.  Appendix,  No.  VII.  4th  ed.    Ante,  p.  22. 

been 
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been  vouched  over)  it  cannot  be  affected  by  the  destruc-  [1836.] 

tion  of  the  estate  tail.    In  the  third  phice,  the  recovery 

/        '  The  Earl  of 

extends  and  prolongs  the  estate  tail  into  a  fee,  in  one  Scarborough 

against 

direction,  being  a  continuance  of  the  estate  tail,  according  Doe  dem. 
to  Lord  Hale's  language  in  Benson  v.  Hodson  {a).  But 
it  does  not  extend  the  estate  tail  backwards.  The  estate 
gained  is  derived  wholly  from  the  estate  tail,  as  con- 
tinned  by  the  recovery :  Martin  dem.  Tregoniscell  v. 
Strachan  (/;),  Roe  dem.  Crow  v.  Baldwere  (c).  The  Apj)eal 
of  the  Lord  Derwentwater  [d]^  Garth  v.  Cotton  [e)^  Ser- 
jeant Williams  s  note  to  Careszmll  \\  Vaughan  {g).  The 
note  of  Serjeant  Hill  printed  in  1  Sanders  on  Uses  (h) 
leads  to  the  same  result.  Hence  interests,  which  are 
subsequent  to  the  estate  tail,  are  held  to  be  barred  by 
the  recovery  of  the  tenant  in  tail ;  Lord  Hale  in  Benson 
V.  Hodson  (2),  Page  v.  Hai/ward  (k),  Gulliver  dem.  Corrie 
V.  Ashhy  (/),  Driver  dem.  Edgar  v.  Edgar  (m),  Pullen  v. 
Ready  [n).  But,  ci!  tne  other  hand,  charges  and  other 
interests,  which  are  pfvi  aiuount  or  antecedent  to  the  estate 
tail,  or  which  wholly  over-ride  it,  are  not  barred;  White 
V.  West{o),  Smith  dem,  Richards  v.  Clifford  [p),  Eales  v. 

(a)  1  Mod.  109.     Ante,  p.  21. 

{b)  In  D.  P.,  Willes,  444.  ;  S.  C.  1  Wils.  66.  ;  6  Brown's  P.  C.  319. 
(2d  ed.) :  and  in  K.  B.  2  Str.  1179.  ;  S.  C.  5  T.  R.  107.  note  (6).  Ante 
p.  15. 

(c)  5  r.  R.  104.    Ante,  p.  15. 

(rfj  9  Mod.  172.;  and  see  Pigott  on  Recoveries,  119.    Ant^,  p.  15. 
(e)  3  Alk.  751,  756,  757.     Ant^,  p.  15,  note  (c). 

(g)  2  Jf^ms.  Saund.  42  m,  n.  note  (7).    Ante,  p.  15. 

(h)  P.  436.  Appendix,  No.  VII.  4th  ed.    Ante,  p.  22. 

(i)  1  Mod.  111.    Ante,  p.  19. 

(k)  2  Salk.  570.  ;  jS.  C.  cited  in  Andrews  dem.  Jones  v.  Fulham,  An-* 
drews,  263.     Pig-  Rec.  176.     Ante,  p.  19. 

{I)  4  Burr.  1929 ;  S.  C  1  IF.  Bl.  607.     Ante,  p.  20. 
(m)  I  Cowp.  379.     Ante,  p.  20.  [n)  2  Atk.  587. 

(o)  Cro.  Eliz.  792.    Ante,  p.  14.  note  (c)  ;  and  p.  16. 
{p)  1  T.  R.  7S8. 
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[1836.]     Conn  [a\  1  Smtders  on  Uses {b\  2  Sugd. Po>w.  573,  Appendix 
No.  (4.)  (c),  Butler's  note  to  Co.  Litt.  203  6.,  (not.  1. 

The  Earl  of 

Scarborough  sect.  4.)  (tZ).    Roper  v.  Hallifax  [e)  is  a  direct  authority 

against 

Doe  dem.  to  the  same  effect.  It  has  been  attempted  to  distinguish 
AviLE.  ^^^^  ^^^^  from  the  present,  on  the  ground  that  an  ap- 
pointee, who  takes  under  a  power,  is  in  the  same  situ- 
ation as  if  he  had  been  named  in  the  instrument  creating 
the  power.  But  the  same  is  true  of  a  party  taking 
under  this  proviso,  who  may  not  have  been  mentioned 
by  name  in  the  will.  When  the  event  mentioned  in  the 
proviso  occurs,  or  the  power  is  executed,  then,  in  each 
case,  and  upon  the  same  principle,  the  interest  takes 
effect  exactly  as  if  the  party  claiming  under  it  had  been 
designated  by  name  in  the  original  instrument.  In 
support  of  the  distinction,  the  difference  between  the 
decision  in  Ray  v.  Pung  (g),  on  the  one  side,  and  those 
in  BucJmorth  v.  Thirkell  (Ji)  and  Moody  v.  King  (?),  on 
the  other,  has  been  referred  to.  But,  if  those  decisions 
are  all  good  law,  it  is  upon  doctrines  peculiar  to  the  law 
of  dower  and  curtesy.  It  is  clear  that  there  is  no  such 
distinction  as  that  contended  for.  The  same  argu- 
ments will  apply  to  a  shifting  use  taking  effect  upon 
the  occurrence  of  an  event,  as  apply  to  an  use  taking 
effect  upon  the  execution  of  a  power.  The  nature  of 
the  event  upon  which  the  new  use  is  to  arise  cannot 
vary  the  result.  This  is  consistent  with  the  view  taken 
in  1  Sand,  on  Uses,  p.  176,  7.  (^).  In  the  Appendix  to 
2  Sugden  on  Powers,  No.  3.  (/),  it  is  demonstrated  that 

(a)  4  Sim.  65.    Ante,  p.  17. 

(6)  P.  176,  and  p.  426.  4th  ed.  (ante,  pp.  25,  26.). 

(c)  Ed.  6.  (1836.)  Printed  in  the  text,  p.  80.,  in  ed.  5.   Ante,  jj.  24. 

(d)  Ante,  pp.  16,  17.  (e)  8  Taun.  845.     Ante,  p.  18. 
(g)  5JB.  4:  Aid.  561.               (h)  SB.  ^  P.  652.  (n.). 

(0  2  £ing.  447.  (k)  4th  ed.    Ante,  p.  25,  26. 

(/)  P.- 563.  (6th  ed.). 

the 
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the  two  cases  of  a  power  and  a  proviso  stand  on  the 
same  ground.  The  argument  may  be  put  thus.  Sup- 
pose there  were  limitations  to  A.  for  life,  remainder 
to  B.  for  1000  vears  on  certain  trusts,  remainder  to 
-C  in  tail :   C's  recovery  here  could  clearly  not  bar 


The  Earl  of 
Scarborough 


against 
Doe  dem. 
Savile. 


[1836.] 


the  term.  But,  supposing  the  limitations  were  to  A, 
for  life,  remainder  to  C.  in  tail,  with  power  to  B.^ 
during  A's  life,  to  create  a  term  of  1000  years,  then 
also,  upon  the  authority  of  Boper  v.  Hallifax  (a),  C's 
recovery  could  not  bar  the  term  created  by  the  ex- 
ecution of  jB/s  power.  But  how  could  the  result  be 
different,  if,  instead  of  an  absolute  remainder  or  a  power  » 
of  appointment,  the  limitation  were  that,  if  A,  had 
younger  children  during  his  life,  the  term  of  1000  years 
should  arise,  or  that,  in  the  same  case,  an  estate  tail 
should  arise  ?  The  rule  must  be  general  as  to  all 
estates  antecedent  to  the  estate  tail.  It  is  clear,  there- 
fore, that,  on  the  hypothesis  of  Frederiqlc  taking  no 
interest  except  by  the  proviso,  and  the  limitation  being  ^ 
annexed  only  to  the  life  estate  ot  John  the  facner,  the 
recovery  could  not  have  barred  the  proviso. 

Secondly,  suppose  Frederick  still  to  take  no  interest 
except  by  the  proviso,  but  to  have  contingent  interests 
under  two  separate  provisoes.  Thus,  suppose  the  limit- 
ations to  be  to  John  the  father  for  life,  remainder  to 
John  the  son  in  tail,  provided  that,  if  John  the  father 
become  earl,  the  land  shall  go  to  Frederick,  and,  also, 
provided  that,  if  John  the  son  become  earl,  the  land 
shall  go  to  Frederick.  Then  the  first  proviso  clearly 
cannot  be  affected  by  the  existence  of  the  second ;  and, 
therefore,  a  recovery  by  John  the  son,  though  it  would 
bar  the  second  proviso,  would  not  bar  the  first. 

(a)  8  Taun.  845.    Ante,  p.  18. 


Thirdly, 
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[1836.]         Thirdly,  instead  of  the  case  last  put,  let  the  two 
"      separate  provisoes,  there  supposed,  be  supposed  to  be 

The  Earl  of 

Scarborough  incorporated  into  one.  Then  the  result  would  clearly  be 
Doic'dfem.  the  same.  The  proviso  would  still  be  taken  divisibly, 
as  in  Boi/ce  v.  Hanning  [a),  {Farke  B.  Does  not  the 
proviso  in  the  present  case  operate  differently  in  the 
two  events  ?  In  the  one,  it  carries  the  land  to  a  brother 
of  the  tenant  for  life ;  and,  in  the  other,  it  is  not  to 
carry  the  land  to  the  brother  of  the  tenant  for  life  so 
long  as  such  tenant  for  life  has  issue  male.]  That  dif- 
ference makes  it  the  easier  to  take  the  proviso  divisibly. 
At  least  it  does  not  prejudice  the  argument.  In  each 
case  the  proviso  is  to  carry  the  land  to  the  person 
next  in  remainder  after  failure  of  issue  male  of  the  per- 
son who  shall  become  earl ;  and,  in  each  case,  Fredericfc 
here  answers  that  description. 

Fourthly,  the  case  actually  before  the  Court  differs 
from  the  supposition  last  made  in  the  circumstance  only 
that  the  proviso,  instead  of  giving  the  estate  over  to  a  per- 
son not  named  in  the  previous  limitations,  gives  it  to  a 
branch  of  the  family  taking  also  interests  in  remainder. 
But  the  operation  of  the  proviso  cannot  be  different  in  the 
two  cases  of  an  interest  being  conferred  on  a  new  party, 
and  on  a  party  taking  also  an  interest  by  force  of  another 
clause  of  the  will.  In  each  case  new  uses  are  created. 
Had  a  fresh  family  been  substituted  in  every  case  of  the 
earldcTm  descending  upon  the  party  in  possession  of  the 
land,  it  will  not  be  disputed  that  the  uses  so  coming 
into  operation  would  have  been  new  uses.  What  dif- 
ference can  it  make,  that  the  party  to  be  benefited  by 
the  proviso  happened  to  have  an  interest  under  the 


(o)  2  Cr.  ^  J.  334,    S.  C,  2  Tyrwh.  327.    Ante,  p.  28. 

original 
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original  limitations?    There  is  no  legal  objection  to  the  [1836.] 
same  party  claiminor  by  distinct  interests.    An  instance 

^  ,  ,  .  .  The  Earl  of 

of  this  occurred  in  Goodtitle  lessee  of  Vincent  v.  White  (a).  Scarborough 

1111  1-  ogninst 

In  that  case  the  party  was  held  to  have  at  once  two  dis-  Doe  dem. 
tinct  fees  simple,  which  is  as  strong  a  case  as  can  be  Savile. 
imagined.  If  the  testator  had  here  said  expressly  that 
new  uses  should  arise  on  every  descent  of  the  title, 
there  could  have  been  no  objection.  Where  a  power  is 
given  to  revoke  uses  and  create  new,  a  series  of  new  uses 
arises  as  often  as  the  power  is  executed.  Suppose  a  dif- 
ferent condition  had  been  annexed  to  each  estate,  there 
could  then  be  no  doubt  that  the  uses  would  be  distinct: 
what  difference  can  it  make,  whether  the  natui  e  of  the 
condition  be  the  same  or  not?  {Parl^e  B.  What  are  the 
new  uses  which  arose  when  the  title  descended  upon 
IlicJiard,  and  John  the  father  took  the  estates?]  There 
arose  a  series  of  new  uses  exactly  similar  to  those  limited 
in  the  earlier  part  of  the  will ;  and  so  whenever  the  title 
descended  upon  a  tenant  for  life  in  possession.  There 
is  no  reason  that  there  should  not  be  a  devesting  of 
existing  uses  and  a  revesting  of  new  uses  similar  to 
those  devested,  in  infinitum.  It  has  been  suggested  that 
there  are  no  new  uses,  and  that  the  words  of  cesser  are 
the  only  operative  words  :  but  the  mere  extinction  of  the 
estates  determined  by  the  clause  of  cesser  would  not  have 
effectuated  the  intention  of  the  devisor.  For,  if  the 
estate  of  John  the  father  simply  ceased  (which  is  all  that 
the  clause  of  cesser  directs),  if  any  estate  in  remainder 
came  into  possession,  it  would  be  the  estate  of  John  the 
son,  not  of  Frederick.  For  that  reason  the  words  of  gift 
are  added.    The  lessor  of  the  plaintiff  therefore  neces- 

(a)  15  East,  n^, 

sarily 
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[1836.]     sarily  claims  by  the  gift  over,  not  merely  by  the  cesser. 
~~~~7  „    [Alderson  B.   If  the  descent  of  the  title  had  occurred 

The  Earl  of 

Scarborough  after  the  remainder  in  tail  had  come  into  possession, 

against 

Doe  dem.  the  words  "  the  estate  shall  cease  "  would  effect  the  in- 
tention, for  it  would  put  an  end  to  the  estate  tail.]  It 
is  sufficient  for  the  present  argument  to  shew  that,  in 
the  event  which  has  happened,  that  of  the  earldom  de- 
scending on  a  tenant  for  life,  the  mere  words  of  cesser 
cannot  effect  the  intention.  The  present  case  is  not 
governed  by  the  decisions  and  dicta  in  Newts  v.  Lark  {a), 
The  ILady  Anne  Try's  Case  {b),  Page  v.  Hayward  (c), 
Andrews  dem,  Jones  v.  Tulliam{d\  Avelyn  \.  Ward (e), 
Gulliver  dem.  Corriev.  Ashby(g),  and  pi.  9.  in  18  Viner^s 
Abridgment,  394,  Remainder  (G.),  where,  upon  the  cesser 
of  the  previous  estate,  no  intermediate  interest  was 
passed  over.  It  is  said  that  the  words  of  the  proviso  re- 
specting the  taking  of  the  name  and  arms  furnish  no 
argument  for  the  plaintiff  below,  because,  having  regard 
to  the  anguage  of  the  name  and  arms  clause,  these 
words  are  in  any  point  of"  view  surplusage.  This  may 
be  admitted ;  yet  the  insertion  of  the  words  shews  that 
the  devisor  contemplated  that  new  uses  were  to  arise, 
and,  however  superfluously,  provided  for  such  an  event. 
—  It  appears  to  be  suggested,  on  the  authority  of  Pure- 
foy  V.  Rogers  {h),  Carwardine  v.  Carwardine  (2),  and 
Sugden's  note  to  Gilbert  on  Uses,  111,  that  the  interest 

(a)  Flowd.  408. 

(6)  1  Vent.  1 99.    S.   C  as  Porter  v.  Fry,  1  Mod.  86.    See  Fry  v. 
Porter,  1  Mod.  300. 

(c)  2  Salk.  570  ;  iS*.  C.  cited  in  Andrews  dem.  Jones  v.  Fulham,  An- 
drews, 263.    Pig.  Rec.  176.    Ante,  p.  19. 

(d)  Andrews,  263.  (e)  1  Ves.  sen.  422. 
(g)  4  Piirr.  ]  929.    >S'.  C.  1  W.  Bl  607.     Ante,  p.  20. 

(/i)  2  Wms.  Saund.  SSO ;  and  note  (9)  to  p.  388. 
(i)  1  Eden,  Ch.  C.  34. 

under" 
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under  the  proviso  must  be  construed  as  a  contingent  [1836.] 
remainder.    The  rule  furnished  by  those  authorities  is       '  ' 

.         The  Earl  of 

that,  where  the  question  is  between  an  executory  devise  Scarborough 
and  a  contingent  remainder,  the  Courts  lean  to  the  latter.  Do^ dem. 
But  how  does  this  rule  apply  here  ?  or  how  is  it  to  be 
made  available  against  the  plaintiff  below  ?  Supposing 
this  a  contingent  remainder,  the  defendant  below  would 
not  be  benefited  by  such  a  construction ;  for  it  would 
be  a  remainder  expectant  upon  the  life  estate  and 
that  of  the  trustees  to  preserve  contingent  remain- 
ders, and  therefore  would  not  be  destroyed  by  the 
recovery  which  has  been  suffered.  But  it  is  clear 
that  this  proviso  cannot  create  a  remainder,  because 
the  interest  created  by  it  does  not  await  the  deter- 
mination of  the  first  estate  by  the  nature  of  the  on- 
ginal  limitation  of  that  estate.  Fearne,  Cont.  Rem.  p.  13., 
says  that  the  remainder  is  the  remnant  expectant  on 
the  particular  estate,  the  whole  fee  not  having  been 
limited  in  the  first  instance;  and  he  adds,  p.  14., 
"  The  true  point  of  distinction,  as  take  it,  between 
such  conditional  limitations  over  as  are,  and  such  as 
are  not  remainders,  in  the  strict  sense  of  that  word, 
lies  here;  the  former  are  limited  to  commence  where 
the  first  estate  is,  by  the  very  nature  and  extent  of 
its  original  limitation,  to  expire  or  determine ;  whereas 
the  latter  are  limited  so  as  to  be  independent  of  the 
measure  or  extent  originally  given  to  the  first  estate,  and 
to  take  effect  in  possession,  upon  an  event  which  may 
happen  before  the  regular  determination,  to  which  that 
first  estate  is  liable  from  the  nature  of  its  original  limit- 
ation, and  so  as  to  rescind  it."  So  that  it  is  clear,  upon 
first  principles,  that  the  estate  arising  under  the  proviso 
in  defeazance  of  the  estate  of  John  the  father  is  not  a 

remainder. 
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[1836.]     remainder.   Driver  dem.  Frank  v.  Franh{a)  was  cited 
■~~  „    to  shew  that  this,  if  possible,  must  be  construed  to  be  a 

The  Earl  of  ^ 

Scarborough   vested  remainder ;  and  reliance  was  placed  on  Newis  v. 

against 

Doe  dem.  Lar1c{h)^  The  Lady  Anne  Fri/s  Case  [c\  Page  v.  Hay- 
ward  [d),  Andrews  dem.  Jones  v.  Fulham  {e\  as  shewing 
that  the  proviso  and  the  prior  limitations  may  be  incor- 
porated, so  as  to  give  effect  to  all  the  limitations  as  re- 
mainders, and  make  the  limitation  to  the  lessor  of  the 
plaintiff  take  effect  as  a  vested  remainder.  But  the  answer 
is,  that  the  proviso  and  limitations  cannot  here  be  so 
moulded  in  the  form  of  remainders  as  to  give  effect  to 
all  the  different  interests  as  vested  remainders.  The 
estate  of  John  the  son,  if  the  proviso  and  limitations 
were  incorporated,  would  be  contingent  upon  the  event 
of  his  father  dying  before  the  earldom  descended  to 
him(^).  Now  a  party  having  only  a  contingent  remainder 
cannot  bar  by  a  recovery.  And  the  recovery  therefore 
would,  upon  that  construction,  be  ineffectual.  In  Newis 
V.  Lark[b)f  and  the  other  cases  relied  on,  the  circum- 
stance that,  upon  the  cesser  of  the  previous  estate,  no  in- 
termediate interest  was  passed  over,  made  the  suggested 
mode  of  construction  admissible  without  considering  any 
remainder  as  contingent.  ^Parke  B.  Suppose  the  proviso 
had  said  in  exf)ress  words  that,  if  the  earldom  descended 
on  John  the  father,  the  limitations  to  him  and  his  issue 
should  be  struck  out  of  the  will  ?]  That  is  very  different 

(a)  3M.     S.  32.  (b)  Ploivd.  408. 

(c)  1  Vent.  199.    S.  C  as  Williams  dem.  Porter  v.  Fri/,  1  Mod.  86. 
See  Fry  v.  Porter,  1  Mod.  300. 

(d)  2  Salk.  570. ;  S.  C.  cited  in  Andrews  dem.  Jones  v.  Fulham,  An- 
drews, 263.    Pig.  Rec.  176.    Ante,  p.  19. 

(e)  Andrews,  263. 

{g)  On  this  point,  see  the  ^iapers  sent  in  after  the  conclusion  of  the 
argument,  post,  p.  942. 

from 
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from  the  clause  as  it  is  actually  framed.    But,  suppos-  [1836.] 
ms  it  so  expressed,  and  accompanied  with  a  gift  over, 

^  .        .  /      .  The  Earl  of 

express  or  implied,  the  lessor  of  the  plaintiff  below  Scarborough 
would  still  claim  under  a  shifting  use,  paramount  and  Doe  dem. 
antecedent  to  the  remainder  in  tail  of  John  the  son  ; 
and  this,  according  to  Roper  v.  Hallifax  («),  would  not 
be  barred.  But,  if  there  were  merely  such  a  clause  of 
cesser,  and  no  gift  over,  express  or  implied,  the  inten- 
tion of  the  testator  could  not  be  accomplished ;  for  no 
one  except  the  testator's  heir  at  law  could  then  take 
advantage  of  the  cesser. 


Sir  W.  W.  Follett  in  reply. 

I.  As  to  the  deeds  of  1817.  It  is  said  that  the  lessor 
of  the  plaintiff  below  is  not  precluded  from  maintaining 
this  action  by  his  covenant,  because  John  Doe  has  not 
covenanted.  But  the  Court  will  look  to  the  real  party. 
A  tenant,  who  is  defendant  in  ejectment  brought  on  the 
demise  of  his  landlord,  cannot  dispute  his  landlord's 
title.  So,  in  Doe  dem.  Morris  v.  Rosser  {h),  where 
the  lessor  of  the  plaintiff  and  the  defendant  had  sub- 
mitted  to  arbitration,  the  award  was  held  conclusive 
evidence  between  them.  In  Thorpe  v.  Eijre  (c),  where 
that  case  was  cited,  it  was  indeed  held  that  an  award 
did  not  actually  transfer  the  property;  but  not  that  it 
did  not  bind  the  party  to  the  arbitration.  Here 
the  deeds  are  at  least  as  conclusive  as  the  submis- 
sion to  the  award.  Again,  as  to  the  question  whether 
the  deeds  would  convey  the  possibility,  at  law.  It  is 
argued  that  a  lease  and  release  cannot  have  that  effect. 
Perhaps  that  form  of  conveyance  is  not  the  most  con- 

(a)  8  Taun.  845.    Ante,  p.  18.  {b)  S  East,  11. 

(e)  \  A.  ^  E.  926. 

venient. 
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[1836.]      venient.    But,  if  the  assignment  be  not  impossible,  the 
Court  will  look  to  the  intention,  and  allow  the  lease  and 

The  Earl  of 

Scarborough  release  to  have  the  effect  proposed ;  Doe  dem.  Were  v. 
Do^E  dem.  Cole  (a),  Doe  dem.  Milhourne  v.  Simpson  [h\  The 
Savile.  passage  referred  to  from  Sheppard's  Touchstone,  431,  was 
cited,  but  without  success,  in  Jones  v.  Eoe,  lessee  of 
Terry  [c).  And  formerly  such  interests  were  considered 
not  merely  as  incapable  of  assignment,  but  as  neither 
descendible  nor  devisable.  Now  they  clearly  may  de- 
scend or  be  devised :  and  therefore  it  is  not  easy  to  say 
why  they  should  not  be  held  to  be  assignable  also  {d).  In 
2  Preston  on  Conveyancings  270,  it  is  certainly  said  that 
they  are  not  assignable ;  but  the  point  is  spoken  of  as 
one  on  which  the  profession  are  not  unanimous.  It 
was  arffued  that  the  marginal  note  in  Doe  dem.  Shaw  v. 
Steward  (e)  goes  too  far,  for  that  the  case  merely  shews 
the  interest  to  be  at  least  assignable  in  equity.  But  the 
successful  argument  in  that  case  was  directed  to  establish 
that  it  was  assignable  at  law  ;  and  the  judgment  is  to 
the  same  effect,  the  question  discussed  being,  whether 
there  was  any  equity  zji  the  wife  to  bar  the  assignee's 
title  under  the  husband.  The  prevailing  opinion  in  the 
profession,  on  this  point,  certainly  is  in  favour  of  the 
defendant  in  error ;  but  no  authority  has  been  found 
which  is  conclusive. 

II.  As  to  the  question  whether  the  proviso  can 
operate  so  as  to  shift  the  estates  more  than  once.  On 
the  general  principle  of  not  allowing  estates  to  be 
devested  without  express  words.  Doe  dem.  Luscombe  v. 

(a)  7  B.  ^  a  243.  (b) .  2  Wils.  22.  (c)  3  T.  R.  88. 

(d)  See  Serjeant  Williams's  note  (9)  to  Purefoy  v.  Rogers,  2  Wms. 
Saund.  388 

(e)  \  A.  ^  E.  300. 

Yeates 
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Yeates  (a)  is  not  distinguishable.    Tlie  expressions  cited  [1836.] 
from  the  will,  on  the  other  side,  may  be  consistent  with 

The  Earl  cf 

the  construction  that  the  clause  is  to  operate  toties  Scarborough 

against 

quolies,  but  the  question  is  whether  they  necessarily     Doe  dem. 

1  •  mi  .  1  1  SaVILK. 

require  that  construction.  Ihe  cnxumstance  that  the 
proviso  directs  the  estates  to  go  to  "  person  and  persons  " 
proves  nothing :  and,  though  the  title  is  spoken  of  as 
descending  to  "  him  or  them,"  yet  these  words  have 
no  antecedent ;  and  they  seem  to  mean  no  more  than 
"any  of  them,"  the  phrase  used  before.  The  proper 
form  for  a  clause  which  is  to  operate  more  than  once 
may  be  found  in  Fazakerly  v.  Ford  (h).  Stanley  v. 
Stanley  (c)  is  an  instance  of  the  strictness  with  whicli 
the  words  of  such  provisions  are  construed.  And  it  may 
be  also  remarked  that,  neither  in  that  case,  nor  in  Doe 
dem.  Heneage  v.  Heneage  {d),  was  it  attempted  to  shew 
that  new  estates  were  created  by  the  proviso  :  the  interests 
were  treated  merely  as  remainders. 

III.  As  to  the  effect  of  the  recovery,  the  plaintiff  in 
error  contends  that  the  defendant  takes  merely  a  vested 
remainder,  expectant  on  the  determination  (either  by 
natural  expiration,  or  the  descent  of  the  earldom)  of 
the  estates  of  John  the  father  and  John  the  son.  On 
the  other  side,  it  is  said  that  he  takes  two  estates ; 
but,  according  to  the  construction  attempted,  lie  must 
take  many  more ;  he  must  have  a  vested  remainder, 
together  with  a  possibility  upon  Joh?i  the  father  be- 
coming earl;  then  another  vested  remainder,  together 
with  a  possibility  upon  John  the  son  becoming  earl; 
and,  upon  younger  sons  of  John  coming  into  possession, 
other  pairs  of  estates  of  the  same  kind,  toties  quoties. 

(a)  5  B.  cf  Aid.  35^.  (h)  I  A.  S(  E.  900. 

(c)  16  Ves.  491.  {d)  4  T.  M.  13. 

Vol.  III.  3  P  It 
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[J  836.]     It  has  not  been  shewn  how,  if  that  were  possible,  the 
The  Earl  of    P^^^^^^  attached  to  the  new  use.    Such  a  com- 

ScAREoiiouGH  pHcated  method  of  reading  the  limitations  will  not  be 

against  ^ 

Doe  dem.     adopted,  if  any  more  simple  can  be  found.    The  prin- 

Savile. 

cipal  reason  suggested  in  the  judgment  below  for  rejecting 
the  more  simple  construction  seems  to  be  that,  if  it  were 
adopted,  the  testator's  intent  would  be  defeated  by  the 
recovery,  which,  for  the  reasons  before  given,  is  not 
an  admissible  argument.  In  Fearne^s  Contingent  Re- 
mainders,  p.  257.,  it  is  said  that  the  power  to  suiFer 
a  recovery  is  inseparably  attached  to  every  estate  tail. 
\_Alderson  B.  The  rule  in  Shelley's  Case  [a)  ordinarily 
tends  to  defeat  the  intention,  in  the  manner  pointed 
out  by  Lord  Eldon  in  Jesson  v.  Doe  dem.  Wright  (b)  ]. 
Unless  the  liability  to  a  recovery  is  to  be  taken  into 
consideration,  the  intent  may  be  carried  into  effect  by 
construing  the  limitation  as  either  a  shifting  use  or 
a  vested  remainder,  and,  on  the  authorities  cited,  the 
Court  will  prefer  the  latter.  It  is  said  that  the  rule  of 
preference  applies  only  where  the  question  is  between  an 
executory  devise  and  a  contingent  remainder;  but  the 
operation  of  an  executory  devise  and  a  shifting  use  is  the 
same.  To  the  authorities  before  cited,  on  this  point, 
may  be  added  Fearne,  Cont,  Rem,  p.  266.  (citing  Good- 
title  lessee  of  WincJcles  v.  Billington  {c) ),  and  Doe  dem, 
Harris  v.  Howell  {d). 

It  has  been  argued  that  the  clause  of  cesser  is  in- 
sufficient to  effectuate  the  testator's  intention  ;  but  it  is 
also  urged  on  the  other  side  that  the  estates  of  both 
John  the  father  and  John  the  son  are  to  cease  upon 
John  the  father  becoming  earl.    Then  the  interest  of 

{a)  \  Rep.  \0A  a.  (b)  S  Bligh,  55.     ^  "i  9»<S 

(c)  2Ifoug.15S.  (d)  10      ^  a  191. 

the 
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the  brother  of  John  the  father  comes  into  possession:  [1836.] 
which  shews  that  it  is  impossible  to  distintruish  this  case 

^  ^  The  Earl  of 

from  Nems  v.  Lark  {a)  and  The  JLady  Anne  Fri/s  Case{h)  Scarborough 

,  against 

on  the  ground  suggested ;  for,  in  each  case,  the  party  Doe  dem. 
taking  upon  the  cesser  is  the  party  whose  interest  is  S^^^^^- 
next  in  remainder  to  that  which  is  to  cease.  Those  de- 
cisions are  therefore  conclusive  authorities,  that,  in  a 
devise  (for  it  may  possibly  be  otherwise  in  a  deed,  at 
least  in  one  operating  purely  at  common  law),  interests 
like  that  of  the  lessor  of  the  plaintiff  below  must  be  con- 
strued as  remainders  expectant  on  the  determination  of 
the  subsisting  estate. 

The  only  authority  which  really  is  in  favour  of  the 
plaintiff  below,  is  the  passage  in  Fearne^  Cont.  Rem, 
p.  14?.  (ante,  p.  929.).  But  this  doctrine  cannot  be  sup- 
ported. What  is  meant  by  "  originally  given,"  and 
"original  limitation?"  No  one  limitation  is  more 
original  than  another  in  the  same  instrument.  The 
whole  must  be  taken  together  as  making  up  the  dis- 
position of  the  estate,  and  incorporated,  as  in  Nems  v. 
Lark  {a)  and  The  Lady  Anne  Fri/s  Case  (Z>).  When  they 
are  so  incorporated,  the  resulting  limitation  is  a  re- 
mainder, as  appears  by  those  cases,  and  according  to 
Fearne's  own  view.  In  Butler's  note  [h)  on  Fearne^ 
p.  10.,  the  distinction  is  spoken  of  as  artificial,  but  is 
admitted  ;  but,  in  the  same  writer  s  note  (1)  at  Co.  Litt, 
203  h.  (III.),  the  language  is  more  doubtful.  In  Doug- 
las's note  [1]  to  Goodtitle,  lessee  of  Winckles,  v.  Billing- 
fon  (c),  the  doctrine  is  disputed.    Fearne  has  offered  an 

(a)  Plowd.  408. 

(6)  1  Ventr.  199.    S.  C  as  Williams  dem.  Porter  v.  Fry,  1  Mod.  86, 
See  Frt/  V.  Porter,  I  Mod.  300. 
(c)  2  DoiLg.  755. 
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[1836.]     answer  to  the  objectionsj  (p.  15.  and  p.  26Y.);  but  be 
^  ^    cites  no  authority  except  Cogan  v.  Cogan  (a).  Supposing 

Scarborough   that  case  to  be  good  law  (which  is  doubtful),  it  may  be 

against 

Doe  dem.     distinguished  from  the  present :  it  was  a  deed  inter 

Savile.  .  -IT  1  •  n  • 

Vivos,  not  a  will  i  and  it  was  a  case  or  a  strict  common 
law  condition,  so  that  the  life  estate  and  remainder 
would  be  destroyed  together.  And  the  party  to  take 
under  the  limitation  over  was  to  take  only  on  the  par- 
ticular event,  and  not  in  any  event :  there  was  no  re- 
mainder to  be  accelerated.  That  Fearne  himself  had 
not  taken  a  very  accurate  view  of  the  distinction,  appears 
from  an  inconsistency  which  occurs  soon  afterwards. 
At  p.  18,  he  has  the  following  passage :  —  "  Suppose  an 
estate  devised  to  A.  for  life,  remainder  to  B.  in  fee,, 
provided  that  if  A.  should  refuse  to  take  the  testator's 
surname  within  a  short  limited  time,  or  certain  lands 
should  descend  to  him,  then  his  estate  should  cease,  and 
the  lands  go  immediately  to  the  remainder-man  or  his 
heirs  —  or,  a  limitation  to  A.  for  life,  remainder  to  B. 
for  life,  remainder  to  C.  and  the  heirs  of  his  body,  re- 
mainder to  D.  in  fee,  with  a  proviso  that  upon  the 
accruer  of  certain  other  lands  to  A,  or  to  B.  or  to  C, 
or  his  issue,  the  estate  limited  by  the  will  to  the  person 
to  whom  such  other  lands  should  so  accrue,  should 
thereupon  cease,  and  the  devised  lands  go  immediately 
to  the  next  in  remainder,  according  to  the  will ;  or,  sup- 
pose a  devise  to  A.  for  life,  provided  that  if  the  testator's 
son  should  return  from  the  East  Indies  within  two  years 
after  the  testator's  death,  the  estate  of  ^.  should  there- 
upon  cease,  and  the  lands  should  go  to  the  son  for  life, 
or  in  tail,  would  such  limitations  be  contingent  re- 


(a)  Cro,  Eli%>  360. 
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malnclers  barrable  by  the  first  tenant  for  life  as  such?  [1836.] 
If  so,  the  tenant  for  life  would  have  nothing  more  to  do 

_        ^  ^  The  Earl  of 

than  to  make  a  demise  for  99  years  in  trust  for  him-  Scarborough 
self,  and  then  levy  a  fine,  or  make  a  feoffment,  to  Doe  dem. 
get  entirely  rid  of  them.  But  if  the  decided  case  {a)  I  ^^v*^^- 
have  referred  to  be  law,  the  limitations  I  have  put  are 
conditional  limitations,  which,  though  void  in  convey- 
ances at  common  law,  are  admitted  to  operate  in  a  will 
as  executory  devises,  and  consequently  are  not  barrable 
as  contingent  remainders."  Now,  in  the  two  first  cases, 
the  limitations,  if  they  are  remainders  (which  they  are), 
are  vested,  for  they  take  effect  sooner  or  later  in  every 
event.  As  to  this,  the  test  of  contingency  given  by  Fearne 
at  p.  19.  is  conclusive.  And,  besides  this,  the  supposed 
objection  arising  from  the  power  of  the  tenant  for  life 
to  get  rid  of  the  limitations  is  invalid ;  for  it  cannot 
be  disputed  that  they  are  barrable  by  some  recovery. 
Fearne's  doctrine  cannot  therefore  be  supported.  It  is 
impugned  in  some  remarks  of  the  late  Mr.  Bradley^ 
printed  in  Practical  Points^  or  Maxims  in  Co7iveyancing, 
by  Charles  Barton^  jun.,  p.  195.  (and  in  AtJcinson^s  Prac- 
tical Points  in  Convey ajicing^  p.  82.).  "  When  two  family 
estates  are  settled  in  such  a  manner  as  that  by  a  probable 
event  both  may  unite  in  the  same  person,  it  is  usual  to 
insert  a  proviso  in  the  latter  settlement,  that  if  that  event 
should  happen  the  estate  for  life  or  in  tail  of  that  person 
in  the  premises  comprised  in  the  latter  settlement  should 
cease  and  determine,  and  the  next  remainder  come  into 
possession.  It  was  referred  to  Mr.  Fearne  to  settle  a 
proviso  in  a  case  so  circumstanced  :  that  gentleman, 
sfter  much  consideration,  introduced  his  opinion  by  de- 


(a)  Cogan  v.  Cogan,  Cro.  Eliz.  360. 
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[1836.] 

The  Earl  of 
Scarborough 
o  gainst 
Doe  dem. 

iSAVILE. 


fining  the  nature  of  an  executory  devise,  stating  the 
rules  which  the  law  has  established  with  respect  to 
the  execution  and  commencement  of  contingent  estates, 
and  by  a  strange  misapplication  of  those  rules  to  the 
case  under  consideration,  which  had  nothing  in  it  which 
bore  the  least  resemblance  to  the  estates  defined,  he 
concluded  that  the  proviso  should  confine  the  happen- 
ing of  the  contingency  within  the  period  of  21  years 
from  the  death  of  a  person  in  being.  One  cannot  but 
wonder  at  so  great  a  mistake.  By  uniting  in  the  same 
person  the  premises  comprised  in  both  settlements,  a 
vested  estate-tail,  if  such  were  his  estate,  would  indeed 
determine,  and  the  next  in  remainder  come  into  posses- 
sion ;  but  clearly  no  new  estate  "would  arise  or  be  created 
on  that  contingency  ;  and  whether  the  estate-tail  should 
expire  by  the  failure  of  issue,  or  should  determine  by 
the  happening  of  the  contingency,  and  whether  within 
twenty  or  two  hundred  years,  the  effect  and  consequence 
would  be  the  same,  the  next  in  remainder  would  come 
into  possession ;  but  in  neither  case  would  any  new  estate 
arise  or  come  in  esse and  the  proviso  leaving  the  hap- 
pening of  the  contingency  indefinitely  in  point  of  time, 
w^ould  be  so  far  from  tending  to  a  perpetuity,  that  it 
would  have  quite  a  coi^trary  tendency ;  for  the  estate  of 
an  infant  tenant  in  tail  might,  by  happening  of  the 
contingency,  determine  during  his  infancy,  and  the  per- 
son next  in  remainder  (being  of  full  age)  and  tenant  in 
tail,  by  suffering  a  common  recovery,  or  being  tenant  in 
fee-simple,  might  by  a  common  conveyance,  or  by  his 
last  will,  dispose  of  the  inheritance  at  his  pleasure ;  and 
any  tenant  in  tail  in  possession  being  of  full  age  might 
at  any  period  of  time,  by  suffering  a  common  recovery, 
bar  that  estate-tail,  and  all  remainders  over,  in  the  same 

manner 


IN  THE  Sixth  Year  of  WILLIAM  IV. 


939 


manner  as  if  the  proviso  had  not  been  inserted,  and  the  [1836.] 
proviso  itself  would  cease  for  ever;  but  to  make  use  of  " 


(in  Mr.  Bradlei/s  opinion)  to  be  no  less  absurd  than  it  Doe  dem. 
would  be  to  attempt  to  prove  by  argument  that  two  and 


of  the  tenant  for  life.  Such  a  distinction  is  unimportant. 
All  that  is  requisite  is  that  there  should  be  a  vested 
estate  tail,  and  a  determination  of  that  with  the  concur- 
rence of  the  freeholder. 

It  is  said  that,  if  the  proviso  carried  the  estate  over  to 
a  stranger,  it  would  not  create  a  remainder.  But  the  • 
only  difference  would  be  that  it  would  create  a  contin- 
gent remainder  instead  of  a  vested  one.  And  this  is 
shewn  by  the  opinion  of  Serjeant  HilU  printed  in  1  Sari'- 
ders  on  Uses,  p.  436.  («). 

It  was  attempted  to  divide  the  one  interest  of  the 
lessor  of  the  plaintiff  below,  taking  effect  at  different 
times  according  to  different  events,  into  two,  one  to 
operate  in  one  event,  one  in  the  other.  For  this  there 
is  no  ground  :  and,  in  order  to  support  such  a  view,  it 
was  necessary  to  insert  a  condition,  not  contained  in  the 
devise,  that  the  event  should  happen  in  the  life  of  John 
the  father.  In  fact,  there  are  numerous  varieties  of 
events  which  would  change  the  time  at  which  the  interest 
came  into  possession;  if  John  the  father  died  without 
issue,  Frederick  would  take  on  his  death  ;  so  if  John 


against 


two  are  equal  to  four ;  both  the  one  and  the  other  being 
self-evident  truths." 


It  has  been  attempted  to  distinguish  between  a  reco- 
very suffered  by  a  tenant  in  tail  in  possession,  and  one 
suffered  by  a  remainder-man  in  tail  with  the  concurrence 


(a)  4th  ed.  Appendix,  No.  VII.    Ante,  p.  22. 
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[1836.]     the  son,  or  any  younger  brother  of  his,  first  died  without 
„    issue.     But  this  does  not  convert  the  remainder  of 

The  Earl  of 

Scarborough  Frederick  into  SO  many  distinct  remainders,  each  sup- 

against  i   i        i  •  rr 

Doe  dem.  ported  by  diiierent  particular  estates.  Frederick  could 
take  nothing  at  all  till,  by  some  event  or  other,  the 
estates  of  John  the  father  and  of  all  his  issue  were  deter- 
mined. And  whenever  and  however  they  were  deter- 
mined, he  was  to  take. 

It  was  attempted  to  shew  that,  if  Frederick's  estate 
were  construed  as  a  remainder  by  incorporating  together 
all  the  limitations,  the  estate  of  John  the  son  would 
become  contingent  also.  But  that  was  made  out  by 
arbitrarily  introducing,  as  a  quahfication  of  John  the 
son's  remainder,  that  it  was  to  take  effect  only  if  the 
father  died  without  being  earl.  But  the  limitation  first 
gives  an  unqualified  vested  remainder;  and  then  comes 
the  proviso  which  is  to  be  incorporated  into  the  limit- 
ations, by  the  several  interests  lasting  until  the  parties 
shall  become  earl.  The  limitations  are  to  be  blotted  out 
on  the  event  occurring,  but  to  be  in  force  till  then  {a). 

It  was  asked,  whether  a  recovery  by  a  later  remain- 
der man  in  tail  would  bar  the  previous  estates?  It 
would  bar  the  remainder,  whether  to  accrue  by  failure 
of  issue  or  descent  of  the  title,  of  all  parties  subsequent 
in  point  of  limitation  to  the  party  suffering  it.  Thus,  a 
recovery  by  Savile  Henry  Lumley  would  bar  all  the 
interest  of  William  Lumley.  So  here  the  recovery  of 
John  the  son  bars  all  the  interest  of  Frederick, 

As  for  the  argument  from  the  repetition  of  the  direc- 
tion respecting  the  name  and  arms,  the  contrary  is  to 
be  inferred  from  that  circumstance ;  for,  if  the  testator 


(a)  As  to  this  point,  see  the  papers  sent  in  after  the  conclusion  of  the 
argument,  post,  p.  942. 

had 
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had  intended  the  proviso,  which  was  to  operate  when  [S836.] 
the  title  descended,  to  be  repeated  also,  he  would  have  ~~'  ^ 

The  Earl  of 

inserted  a  direction  for  one  as  well  as  the  other.  Scarborough 


aminst 


It  was  asserted,  in  order  to  make  the  case  of  Roper     Doe  dem. 

T     1  1      n  •  1  Savile. 

V.  Hallifax  [a)  applicable,  first,  that  the  proviso  created 
new  estates;  secondly,  that  the  proviso  was  annexed 
to  the  life  estate  of  Jo/z/z,  the  father,  separately ; 
thirdly,  that  the  new  estates  were  interposed  before 
the  remainder  in  tail  of  John  the  son.  But  the  proviso 
destroys  the  remainder  in  tail  at  the  same  time  with 
the  estate  for  life.  It  has  not  been  shewn  what  is  to 
become  of  the  estate  tail  of  John  the  son,  upon  the 
construction  contended  for  on  the  other  side.  Then 
how  can  the  proviso  be  confined  to  the  life  estate, 
or  the  interest  arising  under  it  be  interposed  between 
the  two  estatesj  which  it  destroys  simultaneously  ?  It 
was  said  that  it  did  not  destroy  the  remainder  in  tail, 
but  only  prevented  its  vesting  in  possession.  But  the 
remainder  was  actually  vested ;  and  the  vested  estate 
tail  in  remainder  was  defeated  by  the  proviso  at  the 
same  instant  as  the  estate  for  life. 

The  argument  against  the  applicability  of  Roper 
v.  Hallifax  {a)  is  not  answered.  It  never  vv^as  doubted 
that  a  proviso  for  a  shifting  use  would  have  been  barred 
in  that  case:  the  sketch  of  an  argument,  by  Sir  Ed- 
*ward  Sugden,  on  that  case,  in  2  Stigd.  on  Powers  [b), 
assumes  this  as  clear  from  doubt.  Suppose  land  were 
devised  to  such  uses  as  A.  shall  appoint,  and,  in 
default  of  appointment,  to  B.  in  tail;  or,  suppose  an 
estate  given  to  A,  in  tail,  with  power  to  the  executors 
to  sell  for  payment  of  debts;  could  the  tenant  in  tail 

(a)  8  Taunt.  845.    Ante,  p.  18. 

(&)  P.  562.  Appendix,  No,  3.  6th  ed. 

bar 
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Doe  dem. 
Savile. 


[1836.]     bar  that  by  recovery  ?   According  to  the  present  notion, 
taking  Rope?'  v.  Hallifax  {a)  to  be  law,  he  could  not. 

The  Earl  of 

Scarborough   Supposing  there  Were  a  proviso  to  defeat  the  estate  tail, 
there  is  no  doubt  a  recovery  would  bar  it. 

The  passage  from  1  Sanders  on  Uses,  177  (^),  is  inac- 
curate. In  the  sentence  preceding  that,  he  says,  that  a 
collateral  power  "  does  not  properly  determine  an 
estate,  like  a  remainder."  A  remainder  does  not  deter- 
mine the  estate  tail ;  and,  in  the  case  which  he  puts, 
Z).'s  estate  could  not  be  a  remainder,  because  the  whole 
fee  was  previously  limited.  Again,  the  life  estate  of  A. 
is  not  affected  by  the  proviso ;  so  that  the  estate  of  Z). 
would  be  expectant  upon  that  of  A. :  whereas,  here,  the 
life  estate  and  all  the  estates  were  to  be  determined 
together. 


At  the  close  of  the  argument,  the  Court  desired  that  the  counsel  on 
each  side  would  send  in,  in  writing,  a  statement  of  the  form  in  which 
they  respectively  considered  that  the  limitations  of  the  will  should  be 
moulded  so  as  to  shew  the  result  of  reading  the  proviso  and  original  limit- 
ations as  incorporated  together,  according  to  their  opposite  views.  Sub- 
sequently, papers  which  were  substantially  the  same  as  those  hereafter 
numbered  I.  II.  HI.  IV.  V.  were  put  in,  in  that  order;  the  papers 
numbered  I.  III.  V.  by  the  counsel  for  the  plaintiff  in  error,  and  those 
numbered  II.  and  IV.  by  the  counsel  for  the  defendant  in  error. 

I.  *  . 

(PlaintiflPin  With  reference  to  that  part  of  the  argument  of  the  counsel  for  the 

error. )  plaintiff  in  error,  in  which  he  contended  that  the  lessor  of  the  original 

plaintiff  took  no  interest  but  a  remainder,  he  submits  that, 

Assuming  that  the  proviso  was  to  operate  more  than  once,  and  that  it 

avoided  the  estates  tail  of  the  sons  of  the  tenant  for  life  on  whom  the  title 

fell,  as  well  as  the  life  estate,  it  should  be  read  in  one  of  the  ways 

following :  — ■ 

If  the  proviso  be  read  separately,  i.  e.  as  a  proviso  of  cesser,  and  not 
incorporated  as  part  of  each  limitation,  then,  as  declaring  that,  if  the 


(a)  8  Taunt.  845.    Ante,  p.  18. 


{b)  Ante,  p.  26. 


earldom 
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earldom  should  devolve  upon  any  of  the  tenants  for  life,  or  on  any  of 
their  sons,  within  the  period  prescribed,  then,  and  so  often  as  the  same 
should  happen,  the  estate  of  the  person  upon  whom  the  title  should  for  the 
time  being  devolve,  and,  if  such  person  should  be  tenant  for  life,  then 
also  the  estate  limited  to  the  trustees  and  their  heirs  during  his  life  to 
preserve  contingent  remainders,  and  the  estates  tail  of  his  sons,  should 
cease,  as  if  the  person  on  whom  the  title  should,  for  the  time  being,  de- 
volve were  dead  without  issue  male  :  Or, 

If  the  proviso  is  supposed  to  be  incorporated  in  each  limitation  as  parts 
of  its  duration,  then  as  follows :  —  To  the  use  of  Richard  for  life,  or 
until  he  should  become  earl ;  with  remainder  to  the  use  of  trustees  and 
their  heirs  during  the  life  of  Richard,  or  until  he  should  become  earl,  in 
trust  to  preserve  &c. ;  with  remainder  to  the  use  of  his  first  son  and  the 
heirs  male  of  his  body,  so  long  as  Richard  or  the  son  (during  the  period 
prescribed)  should  not  be  earl ;  with  remainder  to  the  use  of  the  second 
son  and  the  heirs  male  of  his  body  in  like  manner,  and  so  on  to  the  other 
sons ;  and,  on  the  failure  of  these  limitations,  to  the  use  of  John  for  life, 
or  until  he  should  become  earl ;  and  so  on  as  in  the  preceding  branch  j 
and  then  to  the  use  of  Frederick,  &c.  in  like  manner. 

n.  11. 

When  the  limitations  and  proviso  are  incorporated  on  the  principle  of  (Defendant  in 
Newis  V.  Lark  (or  Scolastica's  Case),  Plowd.  408.,  so  as  to  give  effect  to  the  ®^^°''0 
testator's  objects  in  the  way  of  remainder,  the  form  which  results  will 
stand  thus :  — 

To  the  use  of  John  for  life,  until  he  shall  become  earl ;  and,  after  the 
determination  of  that  estate  by  forfeiture  or  otherwise  in  his  life  time, 
before  he  shall  become  earl,  to  the  use  of  the  trustees  and  their  heirs 
during  his  life  until  he  shall  become  earl,  in  trust  to  preserve  &c. ;  and, 
after  the  decease  of  Johri,  if  he  shall  die  without  becoming  earl,  to  the  use 
of  his  first  son  and  the  heirs  male  of  his  body,  until  such  first  son  shall, 
during  the  prescribed  period,  become  earl  (and  so  on,  to  the  second  and  * 
other  sons  of  John) ;  and,  after  the  failure  or  determination  of  the  above 
limitations  (whether  by  John's  becoming  earl,  or  by  his  death  and  the 
failure  or  determination  of  the  estates  of  his  sons),  to  the  use  of  Frederick 
for  life  until  he  shall  become  earl ;  and,  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise  in  his  life  time,  before  he  shall  become 
earl,  to  the  use  of  trustees  (as  before) ;  and,  after  the  decease  of  Frederick, 
if  he  should  die  without  becoming  earl,  to  the  use  of  his  first  son  and  the 
heirs  male  of  his  body,  until  such  first  son  shall  (during  the  prescribed 
period)  become  earl  (and  so  on,  to  the  second  and  other  sons  of  Frederick). 

Here,  Frederick  the  father  takes  a  vested  remainder ;  and  the  sons  of 
Joh?i  the  father,  and  the  sons  of  Frederick  the  father,  take,  on  their  re- 
spective births,  contingent  remainders  of  Fearne\  first  class  j  Cont.  Rem. 
p.  5. 

Or 
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j^lSSG."!  result  of  incorporating  the  limitations  might  be  worded  thus  :  — 

  To  the  use  of  JoJm  for  life,  until  he  shall  become  earl ;  and,  after  the 

The  Earl  of  determination  of  that  estate  by  forfeiture  or  otherwise  in  his  life  time,  and 

Scarborough  whilst  he  shall  not  be  earl,  to  the  use  of  the  trustees  and  their  heirs  during 

against         j^jg  y^^g^  ^j.  ^^f^n  j^g  shall  become  earl,  in  trust  to  preserve  &c. :  and,  after 
Doe  dem. 

Savile  decease  of  John  or  upon  his  becoming  earl,  to  the  use  of  his  first  son 

jj^  and  the  heirs  male  of  his  body,  so  long  as  John  shall  not  be  earl,  or  as 

such  son  (during  the  prescribed  period)  shall  not  be  earl ;  and  so  on  to 
the  second  and  other  sons  of  John  ;  and,  after  the  failure  or  determination 
of  the  above  limitations,  to  the  use  of  Frederick  for  life,  or  until  he  shall 
become  earl :  and  so  on  as  in  the  preceding  branch. 
In  other  words,  and  in  effect :  — 

To  the  use  of  John  for  life,  or  until  he  shall  become  earl ;  and,  after 
the  determination  of  the  estate  of  John,  whether  by  his  becoming  earl  or 
his  death,  to  the  use  of  the  first  son  of  John  and  the  heirs'  male  of  his  body, 
until  the  estate  of  John  shall  determine  by  his  becoming  earl,  or  until  such 
first  son  shall  become  earl,  &c. 

Here  also  Frederick  the  father  takes  a  vested  remainder,  and  the  sons 
of  John  the  father,  and  the  sons  of  Frederick  the  father,  take  on  their  re- 
spective births  contingent  remainders  of  Fearne's  first  class ;  Cont.  Rem. 
p.  5.  :  for  the  remainders  to  the  sons  can  take  effect  only  if  the  father 
shall  die  without  becoming  earl;  and  the  words  "so  long"  &c.,  and 
*'  until,"  mean  "  unless,"  and  provide  in  substance,  not  for  determining 
the  estate  tail,  but  for  its  not  taking  effect;  and  mere  words  cannot  make 
a  remainder  vested  which  is  essentially  contingent. 


III. 


III. 


(Plaintiff" in  ^  fallacy  to  consider  a  remainder  to  be  contingent,  merely  because 

error.)  it  may  not  vest  in  actual  possession,  or  because  both  the  remainder  and 

the  particular  estate  may  possibly  determine  by  the  same  event,  they 
thus  having  some  one  common  determinable  quality. 

The  following  are  instances  of  vested  remainders,  where  the  particular 
estates  and  the  remainders  have  some  one  common  determinable  quality, 
and  where  it  is  quite  uncertain  whether  the  remainders  will  ever  take 
effect  in  possession. 

1.  The  estate  commonly  in  use  for  preserving  contingent  remainders, 
and  which,  in  fact,  is  one  of  the  limitations  in  the  principal  case.  The 
estate  is  limited  to  a  man  for  his  life,  with  remainder  (that  is,  after  the 
determination  of  the  estate  by  any  means  in  his  lifetime)  to  trustees  and 
their  heirs  during  his  life.  Here  the  remainder  could  not,  in  its  nature,  in 
whatever  words  it  might  be  expressed,  take  effect  after  the  natural  expira- 
tion of  the  prior  particular  estate,  since  both  the  estates  must  determine 
on  the  decease  of  the  same  tenant  for  life.  If  the  first  estate  should  not 
end  by  forfeiture  or  surrender,  they  will  both  end  at  the  same  moment ; 
and  the  second  can  never  take  effect  in  possession  :  and  yet  this  has  been 

held 
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held  to  be  a  Vested  remainder,  and  is  indeed  so  considered  in  every  day's 
practice;  Duncomh  v.  Duncomb,  3  Lev.  ;  Parkhurst  v.  Smith,  lessee 
of  Dormer,  JFilles,  327.  ;  Fearne's  Cont.  Rem,  218.  j  Co.  Lit.  265  a., 
note  (2.)  ;  and  various  other  books. 

2.  The  similar  mode  of  limitation  used  in  every  day's  practice  for 
barring  dower,  and  which  appears  from  Fearne,  347.  (note),  to  have  been 
suggested  by  the  above  cited  case  of  Duncomb  v,  Duncomb,  3  Lev.  437. 

3.  An  estate  is  limited  to  A.  and  his  heirs,  for  the  joint  lives  of  Y.  and 
Z.,  with  remainder  to  B.  and  his  heirs  for  the  life  of  Y.  This  is  rather 
the  converse  case;  for  here  the  remainder  may  by  possibility  take  effect 
after  the  natural  expiration  of  the  particular  estate,  as  if  Z.  should  die 
before  Y.  But  still  this  is  quite  uncertain.  For,  if  Y.  should  die  before 
Z.,  the  remainder  over  could  never  so  take  eflect.  The  two  limitations 
would  end  together. 

4.  An  estate  limited  to  A.  for  life,  so  long  as  a  tree  shall  stand,  re- 
mainder to  B.  in  tail,  so  long  as  the  same  tree  shall  stand.  Here  the  fall 
of  the  tree,  supposing  it  to  fall  during  ^,'s  life,  and  before  a  surrender 
&c.  of  the  life  estate,  would  determine  both  estates. 

Various  other  instances  might  be  put ;  but  these  are  quite  sufficient  to 
shew  the  fallacy  of  the  observations  on  the  other  side.  The  true  rule  is 
that,  if  a  remainder  be  limited  to  a  person  ascertained  and  in  esse,  and  be 
to  take  effect  in  every  possible  case  consistently  with  its  duration,  the 
remainder  is  vested.  Thus,  in  the  first  and  second  cases,  though  the 
remainder,  as  it  is  usually  expressed,  sounds  contingently,  since  it  is  only 
to  take  effect  on  the  life  estate  determining  in  the  lifetime  of  the  tenant 
for  life,  still  the  remainder  is  to  take  effect  in  every  case  in  which  it  pos- 
sibly can,  consistently  with  its  duration.  It  is  therefore  a  vested  remain- 
der. To  deny  it  to  be  such,  would  be  to  hold  that,  though,  subject  to  the 
life  interest,  an  ulterior  interest  still  remains,  which  may  by  possibility 
■take  effect  during  the  life  by  forfeiture,  &c.,  still  that  interest  could  not 
be  made  certainly  to  vest  in  any  one  without  giving  him  an  estate  which 
might  endure  beyond  the  life;  and  for  this  there  is  no  reason-  On  the 
contrary,  there  is  every  reason  in  law  for  allowing  persons  to  parcel  out 
the  various  interests  in  any  way  they  see  fit,  and  for  making  them  vested, 
rather  than  contingent.  The  third  instance  may  be  tried  by  the  same 
test.  And  so  may  the  fourth  instance,  which  is  still  more  analogous  to 
the  principal  case. 

Suppose,  in  the  principal  case,  the  testator  had  expressly  said  that, 
though  his  intention  was  that  the  estate  of  each  tenant  for  life  should 
determine  on  his  becoming  earl,  still  the  inheritance  in  remainder  should 
nevertheless  vest  in  the  sons  of  a  tenant  for  life  on  their  births,  and  remain 
so  vested  till  the  earldom  should  devolve  on  the  tenant  for  life.  Is  there 
any  rule  of  law  to  prevent  the  accomplishment  of  such  an  intention  ?  Is 
there  any  rule  of  law  which  peremptorily  says  that,  because  that  estate  of 
inheritance  may  by  possibility  determine  by  the  same  event  which  de- 
termines the  estate  for  life,  therefore  it  must  necessarily  remairi  in  ccfn- 

tingency, 
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tin  gen  cy,  and  the  inheritance  by  consequence  descend  to  the  testator's 
heir  at  law  until  a  tenant  for  life  shall  die,  notwithstanding  the  exist- 
ence of  sons  ?  The  rule  of  law  as  to  vesting  estates  is  quite  the  reverse. 
And,  as  to  the  testator's  intention,  he  has  in  fact  declared  this :  for  he 
first  limits  the  estates  in  words  which  would  clearly  give  vested  estates ; 
and  the  proviso  merely  professes  to  determine  these,  and  not  to  create 
any  precedent  condition  as  to  their  vesting. 

The  observation  on  the  other  side,  that  the  remainders  to  the  sons  can 
take  effect  only  if  the  father  shall  die  without  becoming  earl,  is  erroneous, 
and  founded  on  a  sort  of  popular,  and  not  a  legal,  view  of  the  nature  of  a 
remainder.  In  the  common  case  of  a  remainder  to  A.  for  life,  and,  after 
his  decease,  to  B.  for  life,  it  would  be  popularly  said  that  B.  could  not 
take  unless  he  should  survive  A.  ;  but  this  would  be  very  inaccurate  in  a 
legal  point  of  view,  since  B.  might,  by  the  surrender  or  forfeiture  of  -^^.'s 
life  estate,  take,  although  he  should  not  survive  A.  So,  in  the  present 
case,  the  son  of  a  tenant  for  life  may  well  take  a  vested  interest  imme- 
diately on  his  birth  ;  and  that  interest  might  take  effect  in  possession 
before  it  should  be  determined  whether  tlie  father  might  become  earl  or 
not.  Thus,  on  the  father  and  son  suffering  a  recovery,  they  would  have 
acquired  the  whole  interest  in  the  estate,  and  might  require  the  trustees 
to  surrender  their  intermediate  estate. 

It  is  further  submitted  that  the  other  side  have  no  warrant  for  intro- 
ducing the- words  "if,"  "  unless,"  &c.  into  the  limitations,  either  expressly 
or  by  construction.  The  will  commences  by  giving  vested  estates ;  and 
the  only  words  of  contingency  introduced  in  the  proviso  are  those  of  a 
determining  quality. 

It  should,  perhaps,  be  mentioned  that  the  second  form  submitted  by 
the  other  side  varies  in  words  from  the  form  submitted  by  the  plaintiff  in 
error,  and  thus  gives  the  limitations  the  appearance  of  a  repugnancy,  as  in 
the  case  of  Parkhurst  v.  Smith,  lessee  of  Dormer,  Jf  tiles,  327,  above  cited,  the 
remainder  being  literally  limited,  upon  the  tenant  for  life  becoming  earl, 
to  his  son  until  the  tenant  for  life  should  become  earl  (that  is,  the  same 
event),  &c.  The  words,  if  introduced,  would,  it  is  submitted,  do  no 
harm,  any  more  than  in  the  cited  case,  even  if  they  should  be  held  to  go 
farther  than  pointing  out  the  order  of  time  in  which  the  various  limitations 
determine  and  take  effect,  &c.  But,  in  fact,  the  words  are  not  in  the 
will ;  and  if,  as  the  plaintiff  in  error  contends,  proper  vested  re- 
mainders were  created,  he  must  have  a  right  to  mould  the  limitations  in 
the  way  most  proper  to  give  effect  to  the  intention  ;  as  in  the  form  sug- 
gested by  him,  by  the  words  "  with  remainder  "  &c.,  or  in  other  words  to 
the  same  effect.  The  testator  may  be  considered  as  in  effect  having  said 
thus :  "  I  give  to  Richard  for  life,  or  until  he  shall  become  earl,  and, 
as  to  what  remains,  or  subject  thereto  (that  is  with  remainder),  to  the 
trustees  and  their  heirs  during  his  life,  or  until  he  shall  become  earl,  in 
trust  to  preserve,  &c.  ;  and,  as  to  what  remains,  or  subject  thereto,  to 
his  first  son  and  the  heirs  male  of  his  body  untii  Bichard  or  the  son 

shall 
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shall  become  earl,  &c."    Here  there  is  no  contingency.    The  son,  on  his       [[1  836.]] 

birth,  supposing  Richard  not  to  have  previously  become  earl,  takes  a   

vested  estate  tail,  which  may  endure  for  ever;  though  indeed  it  is  subject  The  Earl  of 

to  be  determined  (unless  prevented  by  a  recovery)  by  the  father  or  son  Scarborough 

becoming  earl.    This  vested  estate  tail  may  be  aliened,  charged,  &c.,  and  against 

°  ^  o  jy^^  dem. 

by  virtue  of  it  the  son  may  accept  a  surrender  of  the  prior  estate,  or  S  a  vile. 
take  advantage  of  any  forfeiture.  The  other  side  have  not  explained  m. 
how,  if  the  estate  of  the  son  is  contingent,  the  trustees'  estate  is  not 
also  contingent.  If  the  limitation  to  the  son  is  to  be  read  so  as  to  take 
effect  after  the  determination  of  the  father's  estate  by  his  becoming 
earl,  in  which  event  in  fact  it  is  not  to  take  effect  at  all,  why  is  not 
the  limitation  to  the  trustees  to  be  read  in  the  same  way  ?  In  the 
paraphrase  of  the  limitations  suggested  on  the  other  side,  they  in  fact 
drop  all  reference  to  the  estate  of  the  trustees.  In  this  paraphrase,  too, 
and  in  the  observations  accompanying  it,  they  wholly  leave  out  of  view 
the  fact  that,  on  a  limitation  to  for  life,  and,  after  his  decease,  to  B., 
J3.  has  a  present  and  immediate  interest  during  A.'s  life. 

It  should  be  noticed,  too,  that  the  observations  on  the  other  side  are 
altogether  opposed  to  the  argument  on  that  side  in  the  court  below.  In 
that  argument,  on  the  point  of  remainders,  there  was  no  suggestion  or  hint 
that,  if  this  construction  were  adopted,  the  estates  of  the  sons  would 
be  contingent.  On  the  contrary,  their  argument  below  (ante,  36  ;  4  iV". 
M.  752.)  proceeded  upon  a  totally  different  assumption ;  since  they  ad- 
mitted that  the  recovery  had  barred  the  estate  of  the  lessor  of  the 
original  plaintiff  in  one  point  of  view,  though  not  in  another  point  of 
view.  Whereas,  if  the  remainder  of  the  plaintiff  in  error  was,  as  now 
suggested,  a  contingent  one,  as  depending  upon  the  fact  of  his  father  not 
becoming  earl,  the  recovery  was  clearly  altogether  void,  since,  in  the 
event  which  happened  of  the  devolution  of  the  earldom  on  his  father,  the 
remainder  of  the  plaintiff  in  error  never  took  effect  at  all. 


IV.  IV. 

(1.)  It  is  argued  that  the  only  grounds  on  which  the  remainders  to  (Defendant  in 
the  sons  of  John  the  father,  according  to  the  method  of  moulding  the  ^'^^^^°) 
limitations  suggested  on  the  part  of  the  defendant  in  error,  can  be  con- 
sidered as  contingent,  is,  either  that  they  may  never  vest  in  actual 
possession,  or  that  both  the  remainder  and  the  particular  estate  may 
possibly  determine  by  the  same  event.  This  is  incorrect.  Clearly, 
neither  of  these  circumstances  will  make  a  remainder  contingent.  But 
the  remainder  to  each  son  of  John  the  father  will  be  contingent  for  this 
reason,  that  the  particular  estate  limited  to  John  the  father  is  originally 
so  limited  that  it  may  expire  on  more  than  one  event,  i.  e.,  either  by  his 
death  or  the  descent  of  the  title ;  and  the  remainder  limited  upon  it  is  to 
come  into  enjoyment,  if  the  particular  estate  determine  on  one  of  the 
events,  viz.,  the  death  of  the  father,  and  is  not  to  come  into  enjoyment  if 

the 
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the  particular  estate  determine  on  the  other  event,  viz.,  the  descent  of  the 
title.  So  that  the  right  of  enjoyment  is  to  accrue  on  an  event  which  is 
originally  dubious  and  uncertain,  such  uncertainty  being  independent  of 
the  period  for  which  the  remainder  may  endure  in  the  case  in  which  it 
can  come  into  actual  enjoyment.  The  remainder,  therefore,  has  not 
originally  a  capacity  of  taking  elfect  on  every  determination  of  the  par- 
ticular estate.  It  originally  depends  on  a  contingent  determination  of  the 
particular  estate,  and  is  indisputably  a  contingent  remainder  of  Fearne's 
first  class.    (Cont.  Rem.  p.  5.). 

(2. )  Instances  have  been  put  by  the  other  side  to  establish  the  po- 
sition, that  a  remainder  may  be  vested,  though  it  may  never  vest  in  actual 
possession,  or  though  it  may  determine  before  or  contemporaneously 
with  the  particular  estate ;  a  position  which  needed  no  proof.  But  those 
instances  have  no  similarity  to  the  present  case.  They  are  all  cases  in 
which  the  remainder  may  fail  to  come  into  possession,  not  by  reason  of 
its  original  incapacity  of  taking  effect  in  enjoyment  upon  every  deter- 
mination of  the  particular  estate,  but  merely  by  reason  of  the  period,  for 
which  the  remainder  was  to  continue  after  any  possible  determination  of 
the  particular  estate,  having  run  out. 

Thus,  in  the  first  example  put,  which  is  the  common  case  of  an  estate 
to  A.  for  life,  and,  after  the  determination  of  that  estate  by  forfeiture  or 
otherwise  in  his  lifetime,  to  trustees  and  their  heirs  during  his  life,  in 
trust  &c.  ;  here,  there  is  an  event,  viz.  the  death  of  A.  without  a  de- 
termination of  his  estate  by  forfeiture  or  otherwise  during  his  life,  in 
which  the  estate  of  the  trustees  will  not  come  into  enjoyment :  but  the  only 
reason  why  it  will  not  do  so  is  that,  at  the  happening  of  such  event,  the 
period  for  which  the  estate  of  the  trustee  was  to  continue,  in  the  case  in 
which  it  might  come  into  enjoyment,  has  run  out  and  is  expired.  The 
second  example  put,  which  is  that  of  the  trustee  to  bar  dower,  is  identical 
with  the  first.  So,  in  the  third  example,  viz.  a  limitation  to  A.  and  his 
heirs  for  the  joint  lives  of  Y.  and  Z.,  with  remainder  to  B.  and  his  heirs 
for  the  life  of  F.  If  Y.  dies  in  the  lifetime  of  Z.,  the  remainder  to 
i?.  during  the  life  of  F.  does  not  take  effect.  But  this  is  merely  because 
the  period  for  which  B.'s  estate  was  to  continue,  in  the  case  in  which 
it  might  come  into  enjoyment,  has  expired.  And  so,  in  the  fourth  ex- 
ample, where  an  estate  is  supposed  to  be  limited  to  A.  for  life  so  long  as 
a  tree  shall  stand,  remainder  to  B.  in  tail  so  long  as  the  same  tree  shall 
stand;  if  the  tree  fall  during  the  life  of  A.,  the  estate  tail  of  B.  will 
not  come  into  enjoyment ;  but  this  is  merely  because  the  period,  during 
which  B.'a  estate  was  to  continue,  in  the  case  in  which  it  might  come 
in'o  enjoyment,  has  run  out. 

(3.)  To  contrast  these  examples  with  the  present  case:  —  Suppose 
that  the  fall  of  a  tree  were,  in  the  fourth  example,  confined  to  A.'s  life, 
which  will  make  that  example  identical  with  the  principal  case ;  the 
other  side  would  then  propose  to  frame  the  limitations  thus  :  to  A.  for 
life^  until  a  tree  shall  fall  during  his,  A,'s,  life,  remainder  to  B.  in  tail 
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until  the  same  tree  shall  fall  during  ^.'s  life.    Now  here  J.'s  estate  is  [1836.] 

determinable  on  two  events  ;  viz.  first,  his  death  ;  secondly,  the  fall  of  the  ,  

tree  :  and,  on  the  first  event,  viz.  on  the  death,  it  is  to  vest  in  posses- 
sion in  JS.  in  tail  absolutely;  but,  on  the  second  event,  viz.  the  fall  of  the 
tree  during  ^.'s  life,  it  is  not  to  go  to  B.  at  all.  J?.'s  estate,  therefore,  is 
expectant  upon  a  contingent  determination  only  of  ^.'s  estate,  not  upon 
any  determination  of  it ;  and  it  is  clearly  contingent.  For  the  reason  why, 
in  the  event  of  the  tree  falling  in  the  life  of  J..,  the  estate  of  JB.  will  not 
come  into  enjoyment,  is  not  (as  in  the  examples  put  by  the  other  side) 
because  the  period,  during  which  the  estate  was  to  continue,  in  the  case  in 
which  it  might  come  into  enjoyment,  has  run  out ;  for,  S.  or  issue  of  S. 
being  alive,  such  would  not  be  the  case :  but  because  (without  regard  to 
that  period)  the  estate  of  B.,  as  originally  limited,  was  not  to  take  effect 
if  the  tree  should  fall  during  life.  This  feature  forms  the  essential 
distinction  between  the  principal  case  and  the  examples  proposed  on 
the  other  side. 

It  may  perhaps  be  said  that,  in  order  to  put  accurately  the  case  last  con- 
sidered, notice  ought  to  be  taken  of  the  possibility  of  A.^s  estate  deter- 
mining  by  forfeiture  ;  and  that  this  ought  to  be  regarded  as  one  mode  of 
determination  on  which  the  remainder  is  expectant.  If  this  were  so,  it 
would  not  alter  the  result.  The  only  difference  would  then  be,  that  the 
remainder  would  be  regarded  as  expectant  on  two  out  of  three  possible 
determinations  of  the  particular  estate,  instead  of  being  expectant  on  one 
out  of  two  such  possible  determinations.  But,  in  fact,  the  case  as  first 
put  is  accurately  propounded;  for  J5.'s  remainder,  not  being  in  other 
respects  (i.  e.  independently  of  forfeiture)  a  vested  remainder,  he  would 
not  be  entitled  to  enter  in  case  of  forfeiture ;  and  therefore  his  remainder 
is  not  expectant  on  that  event. 

(4.)  The  general  rule  is  alleged  by  the  other  side  to  be  that,  if  a  re- 
mainder be  limited  to  a  person  ascertained  and  in  esse,  and  be  to  take 
effect  in  every  possible  case  consistently  with  its  duration,  the  remainder 
is  vested.  A  more  exact  statement  of  the  rule  would  be  that,  if  a  re- 
mainder be  limited  to  a  person  ascertained  and  in  esse,  and  be  to  take 
effect  in  every  possible  case,  other  than  the  effluxion  of  the  period  for 
which  the  remainder  can  in  any  event  continue  in  enjoyment,  the  re- 
mainder is  vested. 

(5. )  If  the  other  side  were  right  in  their  position,  that,  in  moulding  the 
limitations  so  as  to  embrace  the  objects  of  the  shifting  clause  by  way  of 
remainder,  the  remainders  to  the  sons  of  John  the  father  might  be  made 
vested  remainders,  the  effect  would  be  that  Fearne^s  first  class  of  con- 
tingent remainders  might,  by  a  slight  alteration  in  form,  be  abolished. 
Take  an  example  of  this  class,  put  by  Mr.  Butler  in  his  note  to  Fearne, 
Cont.  Rem.  p.  6.  note  (d).  If  an  estate  be  limited  to  the  use  of 
A.  till  B.  returns  from  Rome,  and,  on  jB.'s  return,  to  the  use  of  C.  in 
fee,  "  A.  takes  an  estate  which  will  expire  on  his  own  decease,  or  BJ's 
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return  from  Rome,  which  shall  first  happen.  In  the  case  proposed,  it  is 
intended,  that  if  ^.'s  estate  expire  by  ^.'s  return  from  Rome,  C.  shall 
have  the  land,  but  that  if  A.'s  estate  expire  by  his  decease,  C.  shall  not 
have  the  land.  Now,  while  both  ^.'s  life  and  ^.'s  residence  at  Rome 
continue,  it  is  uncertain  in  which  of  these  modes  the  preceding  estate 
will  expire ;  the  remainder,  therefore,  evidently  depends  on  a  contingent 
determination  of  the  preceding  estate."  But,  according  to  the  defendant's 
system,  this  limitation  might  be  moulded  thus :  —  to  Jt.  for  life,  or  till  £. 
returns  from  Rome,  remainder  (i.  e.  after  the  death  of  A.  or  the  return  of 
R.  from  Rome)  to  C.  in  tail  until  A.  dies  without  £.  returning  from 
Rome ;  which  produces  the  same  result  exactly  as  the  former  limitation. 
But  then,  as  the  other  side  say,  the  remainder  of  C,  by  this  change  in  the 
words,  will  be  altered  from  a  contingent  into  a  vested  remainder. 

So,  again  (see  Fearne's  Cont.  Rem.  p.  5.),  if  an  estate  is  limited  to 
the  use  of  A.  in  tail,  until  lie  A.  shall  do  a  certain  act,  and,  after  such 
act  done  by  A.,  to  the  use  of  R>  in  tail;  this,  upon  the  system  sug- 
gested, might  be  moulded  thus  :  —  to  the  use  of  A.  in  tail,  or  until  he  A. 
shall  do  a  certain  act,  remainder  (i.  e.  after  the  death  of  A.  without  issue 
or  his  doing  the  act)  to  R.  in  tail  until  A.  shall  die  without  having  done 
the  act ;  which  gives  the  same  result  as  the  former  limitation  :  and  then, 
according  to  the  proposed  system,  the  remainder  to  B.  would  be  altered 
from  a  contingent  into  a  vested  remainder. 

Further,  there  is  no  reason  why  this  should  not  be  extended,  and  made 
efficacious  for  reducing  into  vested  remainders  many  (perhaps,  with  inge- 
nuity, all)  other  classes  of  contingent  remainders,  where  the  person  to  take 
is  ascertained.  For,  in  the  common  case  of  a  limitation  to  the  use  of  A. 
for  life,  and,  if  R.  survive  A.,  then  to  B.  in  tail  (which  is  of  course  a  con- 
tingent remainder),  the  limitation  might  be  moulded  thus  ;  —  "  to  the  use 
of  ^.  for  life,  remainder  to  B.  in  tail  until  R.  dies  in  the  lifetime  of  A,  j" 
and  then  the  estate  of  B.  would  be  a  vested  remainder.  In  all  the  cases 
put,  an  estate  is  limited  from  the  time  of  an  event  happening  until  the 
same  event  shall  happen. 

(6. )  The  fallacy  of  the  system  is  that  it  arbitrarily  converts  a  remainder, 
which  is  essentially  dependent  upon  an  uncertain  event,  into  a  remainder 
merely  determinable  upon  such  event. 

(7.)  With  reference  to  the  principal  case,  the  true  view  of  the  matter  is, 
that  indisputably  the  testator's  intention  was  that,  upon  the  determination 
of  John  the  father's  estate,  the  inheritance  should  devolve  in  different  ways, 
according  to  different  events.  In  one  event,  that  is,  if  John  the  father 
did  not  become  earl,  it  was  to  go  to  his  son.  In  the  other  event,  that  is, 
if  John  the  father  did  become  earl,  it  was  to  devolve  on  the  lessor  of  the 
plaintiff.  There  were,  therefore,  two  separate  ways  in  which  the  inhe- 
ritance was  to  devolve  immediately  after  the  determination  of  John  the 
father's  estate  :  and  this  circumstance  is  of  itself  conclusive  that  the 
estates  of  inheritance  to  be  conferred  by  the  two  courses  of  devolution 
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could  not  be  simultaneously  vested.  If  the  proviso  is  held  to  operate 
according  to  its  natural  purport,  by  way  of  shifting  use  or  executory 
devise,  the  estate  in  respect  of  which  the  lessor  of  the  plaintiff  now  claims 
was  the  contingent  estate.  If  the  will  could  be  moulded  as  required  by 
the  other  side,  the  estate  of  John  the  son  would  be  contingent,  and  was  so 
at  the  time  of  suffering  the  recovery. 

(8.)  It  has  been  asked,  "  Suppose,  in  the  principal  case,  the  testator 
had  expi-essly  said  that,  though  his  intention  was  that  the  estate  of  each 
tenant  for  life  should  determine  on  his  becoming  earl,  still  the  inheritance 
in  remainder  should  nevertheless  vest  in  the  sons  of  a  tenant  for  life  on 
their  births,  and  remain  so  vested  till  the  earldom  should  devolve  on  the 
tenant  for  life.  Is  there  any  rule  of  law  to  prevent  the  accomplishment 
of  such  an  intention  ?  "  The  answer  is,  that  no  doubt  the  testator's 
intention,  so  expressed,  could  be  accomplished ;  but  that  the  object  could 
only  be  effectuated  (as  it  is  in  the  principal  case)  by  way  of  shifting  use. 
It  certainly  could  not  be  effectuated  by  way  of  vested,  remainders.  If  it 
could,  why  might  not  a  similar  direction  be  given  in  every  case  of  a 
contingent  remainder  limited  to  a  person  in  esse? 

(9.)  Again,  with  reference  to  the  example  which  has  been  put,  of  a  limi- 
tation to  A.  for  life,  and,  after  his  decease,  to  B.  for  life  :  this  has  no 
application  to  the  point  in  dispute.  It  is  merely  the  case  of  an  estate  for 
the  two  lives  of  A.  and  B.,  carved  into  a  particular  estate  to  A.  and 
a  remainder  to  B.  ;  and,  if  B.  dies  in  the  life  of  A.,  the  reason  why  his 
remainder  does  not  come  into  enjoyment,  is,  that  the  period  for  which 
such  remainder  would  endure,  in  the  case  in  which  it  could  come  into 
enjoyment,  has  expired. 

(10.)  Again,  the  case  which  has  been  put  of  a  recovery  being  suffered 
by  the  father  and  son  proves  nothing.  It  involves  a  petitio  principii : 
it  assumes  that  the  remainder,  in  the  principal  case,  would,  in  the  pro- 
posed mode  of  moulding  the  limitations,  be  vested,  and  argues  as  to  what 
results  may  follow.  But  if  (as  is  in  fact  the  case)  the  remainder  would 
be  contingent,  the  recovery  would  be  inoperative. 

(11.)  Again,  it  has  been  said  that  there  is  no  warrant  for  introducing 
the  words  "  if,"  "  unless,"  &c.,  into  the  limitations,  either  expressly  or  by 
construction.  This  observation  proceeds  on  a  misapprehension  of  the 
argument.  The  argument  is,  not  that  the  words  "  if,"  "  unless,"  &c. 
ought  to  be  introduced,  but  that,  if  the  will  were  to  be  moulded  so  as  to 
embrace  the  shifting  clause  in  the  way  of  remainders,  the  estates  to  the 
sons  of  John  would  necessarily  be  contingent  remainders.  And  the 
words  "if"  or  "unless"  are  used  only  to  shew  what  would  be  the 
effect  of  thus  moulding  the  will.  They  are  used,  in  fact,  only  for  the 
purpose  of  pointing  out  that,  in  the  form  submitted  on  the  other  side, 
the  word  *'  until  "  means  "  unless." 

(12.)  It  has  been  urged  that  the  form  submitted  on  the  part  of  the 
defendant  in  error  varies  in  words  from  the  form  submitted  on  the  part  of 
3  Q  2  the 


[1836.] 

The  Earl  of 
Scarborough 
against 
Doe  dem. 
^  Savile. 

IV. 


952 


EASTER  TERM 


[1836.] 

The  Earl  of 
Scarborough 
against 
J)oE  dera, 
Savile. 

IV. 


the  plaintiff  in  error,  and  gives  the  limitations  the  appearance  of  a  repug- 
nancy, which  it  is  said  does  not  exist.  Now,  as  the  form  of  words  used 
can  have  no  influence  on  the  substantial  question  between  the  parties,  and 
as  both  the  proposed  forms  produce  the  same  results,  it  may  be  conceded 
that,  if  the  form  submitted  by  the  plaintiff  in  error  would  make  the  re- 
mainders to  the  sons  of  John  the  father  vested,  the  form  submitted  by  the 
lessor  of  the  plaintiff  would  have  the  same  effect.  But  then  the  converse 
of  this  concession  will  also  be  true  ;  that  is,  if  the  remainder  would  be 
contingent  under  the  latter  form,  it  will  equally  be  so  under  the  former ; 
the  reasons  that  apply  to  the  one,  equally  apply  to  the  other. 

In  truth,  the  only  difference  between  the  forms  is  that,  in  the  form  sug- 
gested for  the  defendant  in  error,  the  words  introductory  of  the  remainders 
are  (according  to  the  uniform  practice  in  framing  formal  instruments, 
and  according  to  the  form  of  Sir  George  Savile's  will)  set  out  at  length ; 
and  that,  in  the  form  suggested  for  the  plaintiff  in  error,  the  effect  only 
is  given  thus,  "  with  remainder,"  which  is  the  form  used  in  abstracts,  and 
sometimes,  for  the  sake  of  shortness,  in  wills.  The  use  of  the  latter  form 
renders  the  repugnancy  of  the  limitations  less  apparent ;  but  the  effect  is 
the  same  in  both. 

It  \s  further  to  be  observed  that,  according  to  the  proper  and  usual 
form  of  limiting  remainders^  the  only  event  expressed  in  the  introductory 
words  is  that  in  which  the  remainder  is  to  vest  in  enjoyment.  It  would  be 
absurd,  in  the  case  of  the  trustees  to  preserve  Sec,  to  frame  the  limitations 
as  follows: — "  to  A.  for  life,  and,  after  the  determination  of  that  estate  by 
any  means  {i.  e.  either  by  the  death  of  A.,  or  by  forfeiture,  or  otherwise,  in 
his  life  time),  to  B.  and  his  heirs  until  the  death  of  A. and  the  limit- 
ation is  never  so  framed.  And  so,  in  the  fourth  example  put  by  the 
plaintiff  in  error,  it  would  be  equally  absurd  to  frame  the  limitations  as 
follows :  —  "to  A.  for  life,  so  long  as  a  tree  shall  stand,  and,  after  the  de- 
termination of  that  estate  (i.  e.  either  by  the  death  of  A.,  or  by  the  falling 
of  the  tree),  to  B.  in  tail  until  the  tree  falls;  "  the  tree,  in  the  latter  de- 
termination of  A.''s,  estate,  having  already  fallen.  The  proper  mode 
would  be  thus :  — "to  A.  for  life,  so  long  as  a  tree  shall  stand,  and,  after  the 
determination  of  that  estate  by  the  death  of  A.,  to  B.  in  tail  so  long  as 
the  same  tree  stands."  Here  all  repugnancy  is  avoided.  And  it  will  be 
seen  that  the  case  of  the  trustees  to  preserve  &c.,  and  the  fourth  example, 
are  in  principle  the  same. 

It  may  be  worth  noticing  (in  illustration  of  the  principle  that  the  form 
of  words  cannot  influence  the  legal  result)  that,  in  the  case  of  a  limitation 
to  A.  for  life,  and,  if  B.  survive  him,  to  B,.  for  life  (which  in  form  is 
contingent),  the  remainder  to  B.  is  still  clearly  vested. 

(13.)  A  complaint  is  made  that  no  explanation  has  been  given  how, 
if  the  estate  of  the  son  is  contingent,  the  estate  of  the  trustees  to  preserve 
is  not  also  contingent.  The  answer  to  this  has  now  been  given.  In  the 
case  of  the  son,  if  the  particular  estate  determine  by  the  descent  of  the 
^^'^    '  title. 


IN  THE  Sixth  Year  of  WILLIAM  IV. 

title,  he  takes  no  estate  in  enjoyment ;  but  this  is,  not  because  there  is  a  [[1836.]] 

failure  of  issue  during  the  particular  estate,  but  because  the  estate  tail  is  ,  

prevented  from  taking  effect  by  a  contingency.    In  the  case  of  the     The  Earl  of 

trustees,  upon  any  determination  of  the  particular  estate,  the  estate  of  the  Scarborough 

trustees  comes  into  possession,  unless  the  period  during  which  it  is  to  D^^d^em 

continue,  in  any  case  in  which  it  may  so  come  into  possession,  has  run  Savile. 

out.    The  cases  would  be  identical  if,  in  the  case  of  the  remainder  to  the  XV. 

trustees,  an  exception  were  made  of  a  particular  mode  in  which  the  estate 

of  the  tenant  for  life  might  determine  in  his  lifetime  :  thus  —  to  A.  for 

life,  and,  after  the  determination  of  that  estate  by  any  means  during  his 

life,  to  J8.  and  his  heirs  during  the  life  of  A.,  or  until  A.  commit  a 

forfeiture  by  a  particular  act."    Here  the  effect  is  the  same  as  if  it  had 

been  said,  "after  the  determination  of  that  estate,  during  the  life  of 

by  any  means  except  the  act  in  question."    And  the  remainder  to  the 

trustees  would  then  clearly  be  contingent. 

V.  V. 

It  is  admitted,  on  the  part  of  the  defendant  in  error,  that,  in  all  the  (Plaintiff  in 
cases  put  for  the  plaintiff  in  error,  the  remainders  would  be  vested.    Un-  error.) 
less,  therefore,  some  solid  distinction  has  been  established  between  those 
cases  and  the  present,  the  point  at  issue  may  be  considered  at  an  end. 

It  is  attempted  (3. ),  with  reference  to  the  example  put  of  the  limit- 
ations depending  upon  the  fall  of  a  tree,  to  make  a  distinction  on  the 
fact,  whether  the  estates  are  made  determinable  by  the  fall  of  the  tree, 
generally,  at  any  time,  or  only  in  the  lifetime  of  the  tenant  for  life  ;  but 
no  satisfactory  reason  is  given  for  the  distinction.  It  need  not  be  dis- 
puted that,  if  the  remainder  were  only  to  take  effect  if  the  tree  were  not 
to  fall  during  the  life  of  the  tenant  for  life,  then  the  remainder  would  be 
contingent ;  since  to  hold  it  vested,  so  as  for  the  remainder-man  to  be 
capable  of  a  surrender,  or  of  taking  advantage  of  a  forfeiture  during  the 
lifetime  of  the  tenant  for  life,  and  thus  of  enjoying  the  lands,  though  the 
tree  might  afterwards  happen  to  fall  during  such  lifetime,  would  be  to 
give  the  party  an  estate  directly  contrary  to  the  words  of  the  settlement 
and  the  intention  of  the  settlor  ;  but  still  this  is  no  reason  for  coming  to 
the  conclusion  that  the  settlor  might  not,  if  he  pleased,  have  given  the 
remainder-man  a  vested  remainder  to  endure  until  the  tree  should  fall, 
and  so  as  that  the  remainder-man  might,  in  the  case  of  a  surrender  or  a 
forfeiture,  actually  enjoy  the  estate  during  that  period  and  until  the  tree 
fell,  whether  the  limitations  were  made  to  determine  by  the  fall  of  the 
tree  at  any  time,  or  during  the  life  only  of  the  tenant  for  life.  It  is  clear, 
in  both  cases,  that,  if  in  fact  the  tree  should  fall  during  the  life  of  the 
tenant  for  life  and  before  a  surrender  &c.,  the  remainder  could  never 
come  into  possession.  In  one  case,  as  admitted,  the  remainder  is  a 
vested  one.  Why  should  it  not  be  equally  vested  in  the  other  case  ?  The 
case  put  on  the  other  side  is  in  effect  this :  —  "a  limitation  to  A.  for 
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life,  determinable  if  a  certain  tree  shall  fall,  remainder  to  B.  in  tail,  de- 
terminable if  the  tree  shall  fall  during  J.'s  life."  What  is  there  here  to 
render  ^.'s  estate  contingent,  any  more  than  if  the  words  *'  during  ^.'s 
life  "  were  omitted,  or  than  if,  after  the  words  during  A.  's  life,"  the  words 
"or  at  any  time  after  his  decease"  were  added?  He  has,  in  fact,  a 
more  endurable  estate ;  and  why  should  it  not  be  deemed  a  vested  one, 
as  well  as  in  the  other  case  ? 

Objections  are  made  (4.)  to  the  rule  proposed  for  ascertaining  what  is 
a  vested  remainder  ;  but  no  authority  is  given  from  the  books,  to  which  the 
rule  would  be  inapplicable.  Another  rule  is  proposed  on  the  other  side, 
in  the  same  language,  save  that  for  the  words  **  consistently  with  its  du- 
ration," the  words  "  other  than  the  effluxion  of  the  period  for  which  the 
remainder  can  in  any  event  continue,"  are  substituted.  This  substitution 
does  not  appear  to  render  the  rule  more  intelligible  or  consistent  with  the 
admissions  made  by  the  other  side  :  and  the  rule  originally  proposed  is 
simple,  clearly  intelligible,  conformable  to  principle,  and  not  impugned 
by  any  authority.  At  all  events,  without  regard  to  the  correctness  of 
either  rule,  it  is  submitted  that  the  examples  put  in  the  paper  III.,  and 
not  disputed  on  the  other  side,  are  not,  with  reference  to  the  point  under 
discussion,  substantially  to  be  distinguished  from  the  principal  case. 

•  It  is  said  (5.)  that,  if  the  view  taken  by  the  plaintiff  in  error  be  correct, 
Fearne's  first  class  of  contingent  remainders,  and  possibly  many  other 
contingent  remainders,  might  be  made  vested  remainders  by  the  alter- 
ation of  a  few  words,  or  by  construction.  It  would  not  be  surprising  tl^at 
such  contingent  remainders  as  are  not  necessarily  contingent  (as  those 
are  where  the  parties  are  unborn,  &c.)  should,  by  the  alteration  of  a  few 
words,  be  rendered  capable  of  being  vested;  since  they  are  simply  contin- 
gent because  they  are  made  to  depend,  by  the  will  of  the  settlor,  upon  an 
uncertain  event.  In  the  particular  instances  cited  from  Fearne,  the 
remainders  were  only  to  take  effect  if  a  particular  party  returned  from 
Rome,  or  if  a  particular  act  were  done.  In  such  cases,  it  is  impossible  to 
hold  that  the  remainders  are  vested  without  altering  the  words ;  for,  if  the 
remainders  were  held  to  be  vested,  the  remainder-men  might,  by  forfeiture, 
&c.,  come  into  the  enjoyment  of  the  lands  and  hold  them,  though  in  fact, 
ultimately,  the  event  should  not  happen  in  which  alone  they  were  to  take. 
So,  if  the  remainder  were  in  tail,  a  recovery  might  be  suffered,  discharging 
the  entail  from  the  determinable  quality,  &c.  ;  and  the  lands  would  be  en- 
joyed for  ever,  contrary  to  the  expressed  intention.  This  would  be  making 
a  will,  and  not  construing  it.  It  is  not  necessary  to  contend  that  there 
is  any  reason  for  so  altering  or  moulding  limitations  of  that  nature,  or, 
in  other  words,  where  a  testator  has  declared  that  a  remainder-man  shall 
take  if  a  certain  event  shall  happen,  that  he  can  be  made  to  take  before 
the  event  happens,  and  without  regard  to  the  fact  whether  it  may  happen 
or  not.  At  the  same  time,  in  the  converse  case,  where  a  testator  has 
declared  that  a  party  shall  take  in  remainder  until  a  certain  event  happen 
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(thus  giving  him  an  estate,  not  to  vest  on  the  happening  of  the  event  as  a 
precedent  condition,  but  determinable  on  the  happening  of  the  event),  there 
is  still  less  reason,  considering  the  anxiety  of  the  law  to  make  estates 
vested,  to  say  that  the  remainder-man  shall  take,  not  a  vested  estate,  but 
a  contingent  one.  What  object  could  the  law  have  in  rendering  it  con- 
tingent ? 

It  is  clear  that,  were  it  not  for  the  power  which  a  tenant  in  tail  has 
of  destroying  the  determinable  quality  of  the  estate,  the  point  of  the 
contingency,  any  more  than  the  point  of  new  interests,  would  never  have 
been  raised  in  the  principal  case ;  since,  on  the  devolution  of  the  earl- 
dom on  the  late  earl,  the  estate  tail  of  the  plaintiff  in  error  would 
have  ceased,  and  these  points  would  have  become  of  no  practical  con- 
sequence. But  this  cannot  influence  the  decision  of  the  Court.  It  must  be 
presumed  that  this  power  is  lodged  in  a  tenant  in  tail  for  wise  reasons ; 
and  it  was  for  the  testator,  if  he  had  intended  it,  to  frame,  as  he 
might  readily  have  done,  the  limitations  in  such  a  way  as  to  have  pre- 
vented the  exercise  of  this  power.  The  Court,  in  considering  the  form 
of  the  remainders  laid  before  it,  and  in  determining  whether  vested  or 
contingent  remainders  would  be  created,  will  discard  from  view  the  trust 
for  preserving  contingent  remainders,  and  the  point  as  to  recoveries,  and 
look  at  the  case  as  if  the  tenant  for  life  had,  after  the  birth  of  a  son,  made 
a  feoffment  or  levied  a  fine  for  the  purpose  of  destroying  the  remainders 
as  being  contingent,  and  the  point  had  been  whether  he  could  succeed  in 
effecting  this  object,  or  whether  the  son  could  not  take  advantage  of  the 
forfeiture  ;  so  that,  should  the  earldom  not  devolve  in  the  lifetime  of  the 
tenant  for  life,  the  son  might  enjoy  the  estate  according  to  the  testator's 
will. 

It  cannot  be  necessary  to  observe,  with  reference  to  the  case  put,  at  the 
conclusion  of  (12.),  to  prove  that  the  form  of  words  cannot  influence  the 
legal  result,  that  the  words  "  if  B,  survive  "  are,  in  that  particular  case, 
rejected  as  of  no  force,  simply  because,  in  the  particular  case,  they  are 
considered  to  have  no  meaning.  They  are  rejected,  too,  in  favour  of 
creating  a  vested  estate,  instead  of  a  contingent  one. 

The  defendant  in  error  professes  (11.)  not  to  contend  that  the  word 
"if"  is  to  be  introduced  into  the  forms  :  if  so,  there  was  no  necessity  for 
his  suggesting  two  forms,  one  with  the  word  "if"  expressly  introduced, 
and  the  other  in  different  language,  but  that  too  accompanied  with  ex- 
planations. The  attempt  was  to  evade  the  natural  construction  of  the 
words  used. 

The  passage  in  the  paper  III.,  commented  upon  in  IV.  (8.),  referred 
to  the  case  of  a  set  of  limitations  by  way  of  remainder,  each  limitatioii 
being  made  separately  determinable  according  to  the  form  quousque, 
submitted  by  the  plaintiff[in  error,  without  a  further  common  proviso  of 
cesser  and  gift  over,  but  with  a  declaration  superadded,  that  the  sons,  on 
their  births,  should  take  vested  estates.    That  the  testator's  intention,  in 
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the  principal  case,  was  to  create  vested  estates,  is  clear :  indeed,  this  is 
admitted  on  the  other  side ;  for  it  is  allowed  that  the  remainders  limited 
by  the  will  were  vested,  subject  however  to  be  devested  by  way  of  executory 
devise  or  shifting  use.  Butthere  is  no  necessity  to  resort  to  the  doc- 
trine of  executory  devise  or  shifting  use,  in  a  case  where  the  remainders 
limited  are  in  tail,  and  not  in  fee.  This  is  not  a  question  of  alternate 
or  substituted  limitations  in  fee,  where,  by  necessity,  either  the  remainders 
must  be  contingent,  or  the  limitations  over  operate  by  M'^ay  of  executory 
devise  or  shifting  use,  on  the  common  doctrine  that  a  remainder  cannot 
be  limited  expectant  upon  a  fee.  The  difference  between  limitations  in 
fee,  and  limitations  in  tail,  is  overlooked  in  the  observations  on  the 
other  side  (7.). 

The  matter  under  discussion  is  wholly  independent  of  Fearne's  point 
as  to  conditional  limitations  {Cont.  Rem.  p.  18.).  This  point  the  other 
side  must  be  understood  to  have  abandoned,  since  Newis  v.  Lark,  or 
Scolasticd's  Case  {Plowd.  408.)  is  not  disputed  by  them. 

The  observations  on  the  proviso,  viewed  as  an  independent  proviso  of 
cesser,  and  the  assertion  that  a  simple  though  perfect  clause  of  cesser,  in 
the  first  case,  would  carry  the  estate  to  the  heir  at  law,  unless  new  iises 
were  raised  by  implication,  are,  equally  with  the  other  observations  as 
to  the  contingency  of  the  remainders,  opposed  to  the  argument  in  the 
Court  below  (ante,  p.  36.).  The  authorities  adduced  in  the  argument 
shew  that  a  simple  clause  of  cesser  would  be  sufficient :  but,  if  not,  the 
only  object  of  a  clause  of  gift  over,  in  cases  like  the  present,  is  to  obviate 
any  doubt  whether  there  might  not  be  a  resulting  use  to  the  heir-at-law, 
on  the  ground  of  the  failure  of  the  remainders  by  their  losing  their 
support  by  the  cesser  of  the  particular  estates.  In  this  view,  to  revert  to 
the  case  put  in  argument,  of  an  estate  to  a  woman  during  her  life,  if  she 
should  so  long  continue  a  widow,  and,  after  her  decease  or  mat-riage, 
then  with  remainder  over,  the  clause  of  cesser,  in  cases  like  the  present, 
may  be  considered  equivalent  to  the  clause  confining  the  estate  for  life  to 
the  widowhood  ;  and  the  clause  of  gift  over,  equivalent  to  the  provision 
that,  upon  the  marriage,  the  remainder-man  should  take ;  but  the  clause 
of  gift  over  is,  in  strictness,  unnecessary ;  and,  when  particular  estates 
are  made  to  cease  as  if  the  parties  were  dead,  &c.,  the  limitations  are  in 
effect  struck  out  of  the  will.  With  reference  to  the  imperfection  in  the 
present  clause,  it  can,  in  this  view,  make  no  difference  whether  the 
estates  are  made  to  cease  expressly,  or  by  implication. 

Cur.  adv.  vult. 


TiNDAL  C.  J.,  ia  Easter  term  following  {May  lOth, 
1836),  delivered  the  judgment  of  the  Court* 

This  case  comes  before  us  upon  a  writ  of  error  from 

the 
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the  Court  of  King's  Bench.    It  is  a  case  of  great  im-  [1836.] 
portance,  not  more  on  account  of  the  lareje  interests  at    _    ~~"  „ 

^  °  The  Earl  of 

stake  between  the  contending  parties,  than  from  the  Scarborough 

against 

nature  of  the  legal  questions  which  are  involved  in  it ;     Doe  dem. 
and  it  has  been  argued  before  us  with  a  measure  of 
learning  and  ability,  on  each  side,  corresponding  with 
the  importance  of  the  case. 

The  special  verdict  finds,  amongst  other  things,  the 
seisin  of  Sir  George  Savile  ;  that  he  duly  made  and  pub- 
lished his  will,  bearing  date  the  18th  o{  August  1783,  the 
material  parts  of  which  will  are  set  out  therein  ;  and  that, 
in  January  1784,  he  died  seised  without  revoking  or 
altering  his  will:  that,  after  the  death  of  Sir  George 
Savile,  Richard  Lumley  entered  into  possession  of  the 
premises  in  the  declaration  mentioned,  having,  in  all 
respects,  complied  with  the  provisions  contained  in  the 
will:  that,  in  the  month  of  September  1807,  the  Earl  of 
Scarborough  died  without  issue  male,  and  the  title  of  the 
earl  descended  and  came  to  Richard  Lumley  Savile ;  and, 
thereupon,  the  defendant  below  entered  into  possession 
of  the  premises  in  question,  and  in  all  respects  complied 
with  the  provisions  of  the  v/ill ;  and  that  he  still  con- 
tinued in  possession.    The  special  verdict  further  sets 
forth  indentures  of  lease  and  release,  dated  the  27th  and 
28th  of  November  1809,  by  which  the  defendant  and  his 
eldest  son,  then  being  of  the  age  of  twenty-one  years, 
convey  to  George  Tennanty  for  the  joint  lives  of  himself 
and  the  defendant,  for  the  purpose  of  making  him  tenant 
of  the  freehold,  in  order  that  a  common  recovery  might 
be  suffered;  and  that  such  common  recovery  was  accord- 
ingly suffered  in  the  Michaelmas  term  next  following,  in 
which  the  defendant's  eldest  son,  being  tenant  in  tail, 
was  vouched  as  first  vouchee;  the  uses  of  which  recovery 
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[1836.]     were,  by  a  subsequent  deed,  declared  to  be,  to  the  de- 
„  .  „    fendant  for  life,  with  remainders  over.    And  the  special 

The  Earl  of  _  ^ 

Scarborough  verdict  then  proceeds  to  set  forth  indentures  of  lease  and 

against 

Doe  dem.  release  of  the  1st  and  2d  of  Juh/  1 8 1 7,  by  which  Frederick 
Jjumley  the  elder,  the  father  of  the  lessor  of  the  plaintiff, 
and  Frederick  Lumley  the  younger,  the  lessor  of  the 
plaintiff,  for  the  considerations  therein  mentioned,  con- 
vey the  premises  therein  described  to  certain  trustees 
upon  the  same  trusts  as  the  uses  which  had  been  de- 
clared with  respect  to  the  common  recovery,  and  enter 
into  the  several  covenants  therein  contained.  And, 
lasdy,  the  special  verdict  finds  the  death  of  Frederick 
lAimley  the  elder,  in  September  1831,  leaving  the  lessor  of 
the  plaintiff  his  only  son;  and  that,  on  the  17th  of  Jime 
1832,  Richard  Lumley,  Earl  of  Scarborough,  died,  whereby 
the  title  of  earl  descended  and  came  to  the  defendant; 
since  whose  death  possession  of  the  premises  has  been 
demanded  from  the  defendant  by  the  lessor  of  the  plains 
tiff,  and  refused. 

Upon  the  facts  stated  in  this  special  verdict,  it  has  been 
contended,  on  the  part  of  the  plaintiff  in  error,  the  de- 
N         fendant  below,  that  the  judgment  which  has  been  given 
by  the  Court  of  King's  Bench  is  erroneous,  upon  three 
distinct  grounds :  — 

First,  that,  by  the  deeds  of  lease  and  release  of  the 
1st  and  2d  of  July  1817,  all  the  right  and  interest  to 
the  premises  in  question,  which  the  lessor  of  the  plaintiff 
could  claim  under  the  will  of  Sir  Geotge  Savile,  was  con- 
veyed by  him  and  his  father  to  the  trustees  named  in 
the  deed  of  release;  or,  if  the  interest  of  the  lessor  of 
the  plaintiff  was  of  such  a  nature  as  to  be  incapable  of 
passing  under  a  conveyance  by  way  of  lease  and  release, 
then  that  the  covenants  of  the  lessor  of  the  plaintiff 
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operated  by  way  of  estoppel  against  the  plaintiff,  so  as  [1836.] 
to  prevent  his  maintaining  the  present  action.  The  Earl  of 

Secondly,  that,  upon  the  proper  construction  of  the  Scarborough 

against 

clause  in  the  will  of  Sir  George  Savile,  by  which  he  pro-      Doe  dem. 

.      .  p    ,  Savile. 

vided  for  the  cesser  and  determination  or  the  estates 
created  by  his  will,  upon  the  title  of  Earl  of  Scarborough 
descending  or  coming  to  any  of  the  devisees  mentioned 
in  his  will,  and  for  the  hereditaments  going  immediately 
over  to  the  person  or  persons  next  in  remainder,  such 
clause  of  cesser  and  shifting  of  the  estate  applies  only  to 
the  first  devolution  of  the  earldom;  and  that,  having 
taken  effect  once  upon  the  descent  of  the  earldom  to 
Richard,  it  can  have  no  effect  or  operation  a  second 
time  on  the  descent  of  the  earldom  from  Richard  to  the 
defendant  below. 

And,  thirdly,  that,  upon  the  proper  construction  of 
the  whole  will  of  Sir  George  Savile,  the  defendant  below 
took  such  an  estate  as  enabled  him,  under  the  events 
which  have  happened,  to  suffer  the  common  recovery 
which  has  been  suffered  ;  and  that  such  common  recovery 
has  barred  and  destroyed  any  estate  which  the  lessor  of 
the  plaintiff  would  otherwise  have  taken  under  the  said 
will. 

It  becomes  unnecessary,  in  consequence  of  the  opinion 
at  which  we  have  arrived  on  the  last  point,  to  state  the 
view  we  entertain  upon  that  which  has  been  raised  as  to 
the  effect  and  operation  of  the  lease  and  release  of  the 
1st  and  2d  of  July  1817:  nor,  indeed,  for  the  same 
reason,  will  it  be  necessary  to  enter  upon  a  separate  and 
distinct  consideration  of  the  second  question  that  has 
been  raised  ;  although,  indeed,  that  question  must  in- 
cidentally come  under  discussion  in  considering  the  third 
and  main  ground  of  objection  to  the  judgment  brought 
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[1836.]     under  review.    It  will  be  sufficient  to  observe,  as  to 
these  two  questions,  that,  as  at  present  advised,  we  see 

The  Earl  of 

Scarborough  no  reason  to  differ  from  the  opinion  which  has  been  ex- 

against 

Doe  dem.  pressed  upou  them  by  the  Court  of  King's  Bench.  But 
upon  the  whole  of  the  will,  such  estates  were  taken 
by  the  plaintiff  in  error  and  his  eldest  son  respectively, 
as  enabled  them  to  suffer  a  common  recovery,  and  if  the 
effect  of  such  common  recovery  is  to  bar  the  estate  and 
interest  under  which  the  lessor  of  the  plaintiff  claims,  the 
plaintiff's  right  of  action  is  of  course  gone;  and  the  judg- 
ment which  has  been  given  for  him  must  then  be  re- 
versed. 

It  appears  to  usj  therefore,  that  the  whole  of  the  con- 
troversy between  the  parties  may  be  almost  reduced  to 
this  single  inquiry,  —  what  is  the  legal  construction,  and 
what  the  legal  consequences,  of  the  proviso  of  cesser  and 
determination  before  adverted  to  ?  If  no  such  clause 
had  been  inserted  in  the  will,  it  is  obvious  no  question 
whatever  could  have  arisen  between  the  parties.  Upon 
that  supposition,  the  defendant  below,  being  tenant  of 
the  freehold  at  the  time  the  common  recovery  was  suf- 
fered, was  able  to  make  a  good  tenant  to  the  praecipe ; 
and,  John  the  son  being  tenant  in  tail  next  in  remainder, 
and  having  been  vouched  by  the  tenant  of  the  freehold, 
such  recovery  would,  upon  the  ordinary  principles,  bar 
the  estate  tail  of  John  the  son,  and  all  other  estates  in 
remainder  expectant  thereon;  amongst  which,  in  the 
case  above  supposed,  was  the  estate  tail  of  Frederick  the 
lessor  of  the  plaintiff.  For,  as  to  the  interposition  of  the 
estate  to  trustees  to  preserve  contingent  i-emainders,  it  has 
been  properly  admitted,  in  the  course  of  the  argument, 
that  such  interposition  would  have  had  no  effect  as  to 
the  operation  of  the  recovery  in  barring  the  subsequent 

estates 
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estates  tail  in  remainder.    It  is,  therefore,  the  insertion  [18S6.] 
of  the  proviso,  and  that  alone,  which  creates  the  diffi- 

^  ^  ^  '  ^  The  Earl  of 

culty  in  the  case ;  and  it  is  upon  the  meaning  and  con-  Scarborough 

against 

struction  of  that  clause,  and  the  legal  consequences     Doe  dem. 
attending  it,  that  we  think  the  decision  of  the  present 
case  must  depend. 

Now  the  argument  on  the  part  of  the  lessor  of  the 
plaintiff  has  been,  that,  upon  the  face  of  the  will,  the  in- 
tention of  the  testator  is  manifest,  that  the  earldom,  and 
the  estates  devised  by  the  will,  should  never  be  united  in 
the  same  person;  and  that  the  proviso  is  framed  to  carry 
such  intention  into  effect,  by  declaring  that,  as  often  as 
it  shall  happen  that  the  title  of  Earl  of  Scarborough  shall 
descend  or  come  to  any  of  the  persons  named  as  re- 
mainder-men, or  to  any  of  their  sons  (within  the  period 
limited  by  the  will),  the  estates  which  they  respectively 
took  should  cease,  determine,  and  become  void ;  and 
that  new^  estates  for  life  and  in  tail  should  thereupon 
immediately  be  created,  and  vest  in  the  person  next  in 
remainder  to  him  to  whom  the  earldom  descended  or 
came  :  and  it  is  contended,  that  the  proviso  attached,  in 
the  event  which  has  taken  place,  to  the  life-estate  of 
John  the  father,  and,  by  reason  thereof,  the  conditional 
limitation  created  by  the  proviso  is  not  barred  or  de- 
stroyed by  the  common  recovery.    And,  again,  that  the 
new  estate  tail  so  created  by  the  proviso  in  Frederick 
the  son,  was  not  expectant  upon  the  estate  tail  of  John 
the  son,  but  altogether  independent  of  it,  and  substituted 
instead  of  the  old  estate  created  by  the  will ;  and,  conse- 
quently, not  barred  or  in  any  way  affected  by  the  com- 
mon recovery.   The  defendant  below,  on  the  other  hand, 
contends  that  there  is  no  intention  apparent  upon  the 
will  that  the  shifting  clause  should  operate  more  than 

once. 
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[1836.]     once,  and  that,  having  once  had  its  operation  in  the  case 
of  the  devolution  of  the  title  to  John^  it  cannot  have  a 

The  Earl  of 

Scarborough   second    that  the  proviso  is  one  of  cesser  and  determin- 

against 

Doe  dem.     ation  only,  and  acceleration  of  the  estates  in  remainder, 

Savile.  •  1  •  1 

and  not  a  proviso  which  creates  any  new  estates ;  and, 
consequently,  that  the  old  remainder  in  tail  in  the 
lessor  of  the  plaintiff,  which  w^as  created  by  the  will,  is 
barred. 

Upon  this  state  of  the  argument  between  the  parties 
in  error,  one  point,  on  which  they  are  directly  at  vari- 
ance, is,  whether  the  proviso  in  question  operates  only 
as  a  simple  cesser  and  avoidance  of  the  old  estate  and 
acceleration  of  the  remainder,  or  as  the  creation  and 
substitution  of  new  estates  in  remainder  by  way  of  shift- 
ing use ;  and,  as  the  determination  of  this  question  ap- 
pears to  us  to  go  almost  the  whole  length  of  deciding 
whether  the  common  recovery  did  or  did  not  bar  the 
estate  tail,  under  which  the  lessor  of  the  plaintiff  claimed 
at  the  trial,  we  think  it  entitled  to  the  first  consideration  : 
and  it  is  the  more  entitled  to  such  consideration  from 
the  circumstance,  that  the  substitution  of  a  new  estate  in 
the  place  of  the  old  remainder  in  tail,  in  the  lessor  of  the 
plaintiff,  appears  to  be  the  ground  on  which  the  Court 
below  have  relied,  in  giving  their  judgment  in  favour  of 
the  lessor  of  the  plaintiff. 

Now,  before  we  come  to  the  construction  of  this  pro- 
viso, we  cannot  but  observe,  in  the  first  place,  that, 
whilst  the  intention  of  the  testator  ought  to  be  our  only 
guide  to  the  interpretation  of  his  will,  it  must  be  his  in- 
tention to  be  collected  from  the  words  employed  by 
himself  in  his  will.  No  surmise  or  conjecture  of  any 
object  which  the  testator  may  be  supposed  to  have  had 
in  view  can  be  allowed  to  have  any  weight  in  the  con- 
struction 
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Doe  dera. 
Savile. 


struction  of  his  will,  unless  such  object  can  be  collected 
from  the  plain  language  of  the  will  itself    With  respect 

^  ^     *  ^  The  Earl  of 

to  the  intention  of  the  testator,  to  be  collected  from  the  Scarborough 

"will  in  question,  it  is  observable  that  the  will  contains 
no  devise  by  which  the  title  and  the  estate  are  prevented 
altogether  from  becoming  united  in  the  same  person, 
even  within  those  periods  of  time  during  which  he  had 
the  power  by  law  of  preventing  such  union  :  for  many 
cases  might  be  put,  and  some  have  been  put  in  the  course 
of  argument,  depending  upon  events  of  no  improbable 
occurrence,  in  which,  notwithstanding  the  provisions  in 
the  will,  such  union  must  necessarily  take  place.  To 
mention  one  instance  only,  there  is  nothing  in  the  will 
to  prevent  the  union  of  the  title  and  estate  in  a  grand- 
son of  any  of  the  tenants  for  life,  where  the  estate  has 
descended  to  the  grandson  before  the  devolution  of  the 
title  upon  him.  The  question,  therefore,  does  not  turn 
upon  any  such  general  intention,  for  none  such  is  ex- 
pressed ;  but  the  question  is,  whether  the  testator  has, 
by  the  proviso  in  his  will,  declared  an  intention,  and 
with  sufficient  clearness,  to  reach  the  case  which  has 
actually  happened ;  and  whether  he  has  employed  such 
machinery  in  his  will  as  is  capable  of  carrying. such  de- 
clared intention  into  effect. 

In  the  second  place,  we  hold  it  to  be  a  necessary  rule 
in  the  investigation  of  the  intention  of  a  testator,  not 
only  that  we  ought  to  look  to  the  words  of  the  will  alone, 
to  determine  the  operation  and  effect  of  the  devise,  but 
that  we  ought  to  disregard  altogether  the  legal  conse- 
quences which  may  follow  from  the  nature  and  qualities 
of  the  estate,  when  such  estate  is  once  collected  from 
the  words  of  the  will  itself  In  determining,  therefore, 
whether  the  intention  of  the  testator  was  in  any  par- 
ticular 
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[1836.]     ticular  case  to  give  the  devisee  an  estate  tail  or  for  life 
only,  we  cannot  think  it  a  sound  or  Witimate  mode  of 

The  Earl  of  ^  .  . 

Scarborough  reasoning,  to  import  into  the  consideration  of  that 

against 

Doe  dem.  question,  that,  if  the  estate  is  held  to  be  an  estate  tail, 
the  devisee  will  have  the  power  of  defeating  the  intention 
of  the  testator  altogether  by  suffering  a  common  re- 
covery. For  the  power  of  a  tenant  in  tail  to  bar  the 
estate  tail,  and  all  remainders  dependent  thereon,  by  a 
common  recovery,  is  a  power  which  the  law  annexes  to 
the  nature  of  the  estate  of  tenant  in  tail:  and  we  have 
no  right  to  assume  that  the  testator  was  himself  ignorant 
of  such  legal  consequence  and  effect,  or  that  he  had  not 
taken  it  into  his  calculation  when  he  gave  such  estate 
tail  to  the  devisee. 

The  only  safe  course  is  to  look  carefully  for  the  in- 
tention of  the  testator,  as  it  is  to  be  derived  from  the 
words  employed  by  him  within  the  whole  of  the  will, 
regardless  alike  of  any  general  surmise  or  conjecture 
from  without  the  will,  or  of  any  legal  consequence  an- 
nexed to  the  estate  itself,  when  such  estate  is  discovered 
within  the  will. 

Now,  looking  at  the  proviso,  upon  the  construction 
and  legal  operation  of  which  it  is  agreed  that  the  ques- 
tion before  us  entii;ely  turns,  we  think,  in  the  first  place, 
it  is  open  to  some  little  doubt  whether  the  proviso 
declares  the  intention  of  the  testator  with  sufficient 
clearness,  that  the  shifting  of  the  estates  created  by  the 
will  shall  take  place  more  than  once  on  the  devol^ition 
of  the  title  to  a  tenant  in  possession  of  the  estate  under 
the  will ;  or,  in  other  words,  whether  the  proviso  is 
not  so  worded  as  to  have  performed  the  full  effect  for 
which  it  is  framed,  and  of  which  it  is  capable,  when 
the  title  descended  to  'Richard  humley^  the  first  tenant 

for 
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for  life,  and  whether,  therefore,  it  is  not  incapable  of  [1836.] 
a  second  operation  upon  the  devolution  of  the  title  to    The  Earl  of 
John  Lumleiv,  the  defendant  below,  the  next  tenant  for  Scarbohough 

against 

life  in  remainder :   and,  unless  the  proviso  operates     Doe  dem 

Savile. 

on  the  descent  of  the  title  to  John  Lumley,  it  is  need- 
less to  observe  that  the  remainder,  under  which  the 
lessor  of  the  plaintiff  claims,  must  be  barred  by  the  com- 
mon recovery  which  has  been  suffered. 

But,  waiving  the  further  consideration  of  this  question, 
as  being  one  that  may  be  subject  to  some  doubt  and  un- 
certainty, and  admitting,  for  the  sake  of  argument,  that 
the  clause  did  operate  upon  every  devolution  of  title  within 
the  limits  prescribed  in  the  will,  we  proceed  to  state  the 
construction  of  the  proviso  m  which  we  have  all,  upon 
the  best  consideration  we  can  give  the  question,  agreed. 
For  we  think  this  proviso  is  so  framed,  as  to  be  a  proviso 
of  cesser  and  determination  only  of  the  old  estates 
created  by  the  will  to  which  it  applies,  so  as  to  accele- 
rate and  let  in  the  enjoyment  of  the  remainders  over, 
and  not  a  proviso  which  creates  any  new  estates  in 
remainder;  and,  consequently,  that,  by  the  common 
recovery  suffered  by  John  the  father,  the  tenant  for 
life,  and  John  the  son,  the  tenant  in  tail  in  remainder, 
the  old  remainder  for  life  in  Frederick  the  father,  and 
the  old  remainder  in  tail  in  Frederick  the  son,  which 
were  expectant  on  the  estate  tail  in  John  the  son,  were 
effectually  barred ;  and  that  there  are  no  new  estates 
created  and  substituted  in  their  stead  under  which  Fre~ 
deride  can  claim. 

First,  the  proviso  is,  in  its  ordinary  construction,  one 
of  cesser  and  determination  only,  thereby  accelerating 
the  old  estates. 

The  words  contained  in  the  first  branch  of  the  proviso 
Vol.  IIL  3  R  itself, 
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[1836.]     itself,  point  to  nothing  else  :  —  "  The  estate  which  he  or 
they  shall  then  be  entitled  unto,"  "  shall  then  cease. 

The  Earl  of 

Scarborough  determine,  and  become  void.'*    These  are  the  operative 

against 

Doe  dem.  words  of  the  proviso,  words  of  express  cesser  and 
determination,  in  which  there  is  the  total  absence  of 
the  expression  of  any  intention  to  create  a  new  estate. 

The  words  contained  in  the  second  branch  of  the  pro- 
viso are  equally  restrained.  It  continues  thus :  —  "  and 
the  same  manors  and  hereditaments  shall  immediately 
thereupon  go  to  the  person  and  persons  who,  under  the 
limitations  aforesaid,  shall  then  be  next  in  remainder " 
&c.,  "  in  the  same  manner  as  such  person  or  persons  so 
in  remainder  as  aforesaid  would  take  the  same  by  virtue 
of  this  my  will,  in  case  he  or  they  to  whom  the  title  of 
the  said  earl  of  Scarborough  shall  come  and  fall  in  pos- 
^  session  as  aforesaid  was  or  were  actually  dead  without 

issue."  So  that  the  words  in  this  branch  also  are  strictly 
confined  to  the  estate  of  the  person  to  whom  the  title 
descends.  His  estate  is  to  cease,  as  if  he  were  dead  with- 
out issue;  and  all  other  estates  to  remain  as  they  stand 
in  the  will:  so  that,  if  the  title  descends  upon  a  tenant 
for  life,  the  estate  of  such  tenant  for  life,  and  the  estates 
tail  in  remainder  in  all  his  sons,  successively,  cease  by 
necessary  implication ;  if  it  descends  upon  one  of  the 
sons,  the  tenants  in  tail,  the  estate  tail  in  such  son  of 
the  tenant  for  life  fails  only,  and  the  manors  go  over  to 
his  next  brother  in  tail.  This  latter  branch  of  the 
proviso,  therefore,  contains  no  words  indicative  of  any 
intention  that  new  estates  should  be  created.  The 
manors,  &c.,  are  to  go  over  "  to  the  person  and  persons 
who,  under  the  limitations  aforesaid,  shall  then  be  next 
in  remainder."  This  is  only  applicable  to  the  estates 
in  remainder  already  created  by  the  limitations  of  the 

will, 
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will,  not  to  new  estates  for  the  first  time  created  by  the  [1836.] 
proviso.    The  manors,  &c.,  are  to  go  over    in  the  same  ^j^^Earlof 
manner  as  such  person  or  persons  so  in  remainder  as  Scarborough 

against 

aforesaid  vi^ould  take  the  same  by  virtue  of  this  my  Doe  dem. 
will,  in  case  he  or  they  to  whom  the  title  shall  come," 
"  was  or  were  actually  dead  without  issue."  They  are 
to  take  in  the  same  manner  as  if  the  prior  tenant  for  life, 
or  remainder-man,  were  "actually  dead  without  issue;" 
that  is,  as  if  the  prior  estates  had  determined  by  the 
natural  course  of  their  determination,  viz.,  the  failure 
of  issue :  which  provision  points  to  the  mere  blotting 
out  of  the  prior  estates,  and  to  the  accelerating  the  old 
estates  in  remainder  already  created  by  the  will,  and 
not  to  the  creating  of  new  estates.  From  the  beginning 
to  the  end  of  the  proviso,  there  are  no  words  of  new 
devise  over  to  the  remainder-man  upon  the  avoidance  of 
the  intermediate  estates;  but,  on  the  contrary,  a  distinct 
reference  to  the  vesting  of  the  same  estates  in  remainder 
which  are  already  devised  bj  the  will. 

Again,  if  the  proviso  should  be  construed  to  create 
neiio  estates,  this  difficulty  arises,  —  that  there  are  no  words 
in  the  proviso,  which,  upon  a  natural  coristruction,  ex- 
pressly create  any  new  estates  beyond  those  which  are 
to  be  taken  by  the  person  or  persons  immediately  next  in 
remainder :  so  that  all  new  estates  in  remainder,  sub- 
sequent to  the  first,  after  the  devolution  of  the  title  takes 
place,  if  any  such  there  are,  must  depend  upon  impli- 
cation only.  Whereas,  upon  the  construction  that  the 
clause  is  one  of  cesser  and  determination,  and  no  more, 
all  the  remainders,  as  they  are  now  declared  upon  the 
face  of  the  will,  are  simply  accelerated  and  let  into  pos- 
session, in  succession,  one  after  the  other,  in  the  order 
in  which  they  are  so  declared  in  the  will. 

3  R  2  It 


Savile. 
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[1836.]        It  has,  indeed,  been  observed  in  argument,  that  the 
condition  which  follows  the  proviso,  that  the  persons 

The  Earl  of  ^  .  . 

Scarborough  taking  under  the  clause  in  question  should  perform  and 

against 

Doe  dem.  Comply  "  with  the  condition  or  proviso  hereinbefore  con- 
tained for  taking  and  using  the  surname,  and  quartering 
the  arms  of  Savile  as  aforesaid,"  shew  the  intention  that 
the  estates  in  remainder,  after  the  proviso  was  called 
into  action,  should  be  new  estates  ;  otherwise,  it  is  said, 
what  occasion  was  there  to  repeat  the  condition  ?  But 
these  words  were  probably  inserted  pro  majori  cautela 
only;  for,  in  either  construction  of  the  proviso,  they 
are  equally  unnecessary ;  because  the  arms  and  name 
clause  does,  by  its  very  terms,  apply  to  every  person 
who,  by  virtue  of  the  mil,  should  be  entitled ;  which 
words  there  clearly  mean,  by  virtue  of  any  clause  in 
the  will :  and  those  who  take  by  the  proviso,  even  sup- 
posing they  take  new  estates,  take  in  that  way.  This 
argument,  therefore,  as  it  appears  to  us,  proves  nothing. 

But  it  is,  on  the  other  hand,  not  an  unimportant  argu- 
ment, and  appears  a  strong  confirmation  of  the  con- 
struction contended  for  by  the  plaintiff  in  error,  that, 
if  the  proviso  had  the  effect  of  creating  new  estates,  in 
the  event  of  every  successive  devolution  of  the  estate, 
within  the  limits  assigned,  there  are  no  words  to  be 
found  in  the  proviso  which  expressly  apply  to  the  cesser 
or  determination  of  these  new  estates  created  by  the 
first  devolution,  upon  a  second  or  any  subsequent 
devolution  of  title.    The  proviso  refers  in  express  terms 
to  the  estates  which  have  been  already  created  by  the 
will.    It  declares  the  cesser  and  determination  of  the 
^estates  "  which  he  or  they  shdW  then  be  entitled  unto,  in 
iili  and  every  the  manors  and  hereditaments  herein- 
l>efore  devised,  under  or  by  virtue  of  this  my  will." 

No 
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No  reference  whatever  is  made  to  the  cesser  or  deter-  [1836.] 
mination  of  a  new  set  of  estates,  not  expressly  created  — 

'  .  .         The  Earl  of 

by,  or  taken  under,  or  by  virtue  of,  the  will ;  but  which  Scarborough 
new  estates  are  supposed  to  be  taken  under  the  con-  ^ 
ditional  limitation  itself,  which  conditional  limitation 
can  only  take  effect  at  a  period  subsequent  to  the 
making  of  the  will,  and  when  the  event  stated  in  such 
proviso  takes  place. 

The  lessor  of  the  plaintiff  reads  the  clause  as  if  it  had 
been  framed  so  as,  upon  the  descent  of  the  tide  to  the 
first  tenant  for  life  or  tenant  in  tail,  to  determine  and 
avoid  their  respective  estates,  and  to  create  a  new  set  of 
estates  in  remainder,  in  conformity  with  the  succession 
marked  out  in  the  will.  Again,  upon  a  second  descent 
of  the  title  to  the  next  tenant  for  life  or  his  son,  to 
determine  and  avoid  the  new  estates  which  were  created 
by  the  former  descent;  and,  again,  to  create  a  new  set 
of  estates  in  remainder  in  the  same  order  as  before  j 
and  so,  toties  quoties.  But,  if  such  be  the  proper  con- 
struction of  the  proviso,  how  is  the  first  set  of  new 
estates  to  be  determined  ?  Not  by  any  words  inserted  in 
the  proviso  itself,  for  there  are  none ;  but  by  importing 
into  the  new  limitations  a  similar  proviso,  and  so  deter- 
mining that  new  set  of  estates  by  the  effect  of  such 
implied  proviso ;  and  so,  on  every  subsequent  creation  of 
new  limitations,  a  new  proviso  must  be  implied.  And, 
further,  if  this  difficulty  be  overcome,  the  effect  of  this 
construction  would  be,  to  give  to  each  person  in  re- 
mainder, not  two  interests  only,  viz.  the  remainder  in 
tail  originally  created  by  the  limitations  of  the  will,  and 
one  possibility  created  by  the  proviso,  but  the  remainder 
in  tail  and  an  indefinite  number  of  possibilities,  accord- 
ing to  the  number  of  devolutions  of  title  which  might 
3  R  3  take 
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[1836.]  take  place  between  the  death  of  the  testator  and  the 
^,~~7  „    expiration  of  twenty-one  years  after  the  death  of  the 

The  Earl  of         ^  J  J 

Scarborough  survivor  of  the  sons  of  the  first-named  Earl  of  Scar- 

against 

Doe  dem.  bovougJi.  This  Construction  appears  to  us  so  little  war- 
ranted by  any  words  of  the  will,  and  to  lead  necessarily 
to  so  much  complication,  that  we  have  no  difficulty  in 
saying  that  we  ought  not  to  adopt  it  unless  absolutely 
compelled  to  do  so ;  but  that,  on  the  contrary,  we  are 
bound  to  adhere  to  the  more  simple  and  natural  con- 
struction of  the  words  contained  in  the  clause.  And  it 
is  not  unimportant  to  observe,  that  no  case  has  been 
cited  at  the  bar,  nor  any  authority  of  any  text  writer 
brought  forward,  in  support  of  the  position,  that  a  pro- 
viso expressed  in  the  same  or  similar  terms  with  the 
present  has  the  effect  of  creating  a  succession  of  new 
estates. 

But  it  was  argued  at  the  bar  {a)  that,  even  supposing 
the  proviso  not  to  have  the  operation  of  creating  new 
estates,  but  that,  on  the  devolution  of  the  title,  the  old 
estates  were  simply  accelerated,  —  still  the  estate  which 
FredericJc  actually  took,  by  way  of  conditional  limitation 
or  shifting  use,  is  not  a  remainder  expectant  on  the 
estate  tail  of  John  the  son :  for  it  is  contended  that  it 
was  not  limited  to  commence  where  the  preceding 
estates  were,  by  the  nature  and  extent  of  their  original 
limitation,  to  expire  or  determine;  but  was  limited  so  as 
to  be  altogether  independent  of  the  measure  or  extent 
originally  given  to  those  preceding  estates ;  and  so  as  to 
'  take  effect  in  possession  on  an  event  which  might  happen 
before  the  regular  determination  to  which  those  estates 
were  liable  from  the  nature  of  their  original  limitations; 
and  so  as,  not  to  wit  for  the  expiration  of  those  estates, 

(a)  See  pp.  35,  36.  ante. 

which 
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which  is  the  known  essential  description  of  a  remainder,  [1836.] 
but  to  rescind  them,  and  come  in  by  anticipation.    It  is 

,  .  The  Earl  of 

argued,  therefore,  that  the  estate  for  life  claimed  by  Scarborough 

Frederick  the  father,  and  the  remainder  in  tail  claimed  by     Doe  dem. 

Frederick  the  son,  were  estates  springing  up  and  vesting  Samle. 

in  enjoyment  at  the  very  moment  the  title  devolved  on 

John  Lumley  the  defendant,  during  his  estate  for  life,  and 

anterior  to  the  commencement  of  the  estate  tail  John 

Lumley  the  son.    The  recovery,  therefore,  cannot,  as  it 

is  contended,  bar  this  estate  tail,  so  springing  up,  under 

the  operation  of  the  proviso,  pending  the  estate  of  John 

the  tenant  for  life. 

But,  supposing  this  argument  to  be  correct,  and  that 
these  limitations  cannot  be  shaped  or  treated  as  re- 
mainders on  the  principle  of  Scolastica's  Case  (a),  still 
it  appears  to  us  that  the  whole  force  and  virtue  of  this 
argument  depends  upon  the  assumption,  that  the  estate 
tail  so  springing  up  is  not  the  same  estate  and  interest  as 
was  originally  limited  in  remainder,  after  the  estate  tail 
of  John,  but  another  and  different  interest.  Whereas, 
for  the  reasons  before  given,  we  think  this  estate,  so 
coming  into  possession  by  the  operation  of  the  proviso, 
is  no  other  than  the  same  identical  interest  which 
Frederick  the  son  took  under  the  limitations  of  the  will, 
but  vesting  in  enjoyment  at  a  different  time,  and  in  a 
different  mode,  under  the  event  which  has  happened  i 
such  estate,  when  it  vests  in  possession  under  the  con- 
ditional limitation  contained  in  the  proviso,  being  by 
the  express  words  of  the  proviso  directed  to  go  to  the 
person  or  persons  who  under  the  limitations  of  the  will 
shall  then  be  next  in  remainder,  «*  in  the  same  manner 


(a)  Or  Neuis  v.  Lark,  Plowd.  408. 
3  R  4 


as 
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Doe  dem. 
Savile. 


as  such  person  or  persons  so  in  remainder  as  aforesaid 
would  take  the  same,  by  virtue  "  of  the  will,  in  case  the 

The  Earl  of 

Scarborough  last  taker  had  been  actually  dead  without  issue.  Even, 

aminst  1         r  1     •    •         1  •        r  ^ 

therefore,  admittmg  the  estate  to  sprmg  from  the  estate 
for  life  in  John  on  the  devolution  of  the  title  to  him,  it 
is  no  more  than  the  old  estate  which  has  been  already 
barred  by  the  common  recovery. 

As  the  ground  upon  which  we  have  come  to  our  con- 
clusion rests  upon  the  construction  of  the  proviso,  on 
which  construction  we  feel  ourselves  compelled  to  differ 
in  opinion  from  the  Court  below,  it  becomes  unnecessary 
to  discuss  the  other  points  which  came  under  the  con- 
sideration of  that  Court,  or  the  cases  cited  b}^  them  in 
their  judgment.    One  of  those  cases,  that  of  Roper  v. 
Hallifax[a\  upon  which  considerable  reliance  was  placed, 
may  however  be  admitted  to  have  been  rightly  decided, 
without  weakening  the  ground  upon  which  our  judg- 
nent  rests ;  for  it  may  be  well  held  that  the  recovery 
suffered,  in  that  case,  by  the  tenant  for  life  and  the  re- 
mainder-man in  tail,  should  not  extinguish  a  power 
which  was  attached  to  the  estate  of  the  trustees  for  pre- 
serving contingent  remainders  during  the  estate  of  the 
tenant  for  life,  nor  bar  the  new  estates  created  by  the 
exercise  of  that  power ;  and  yet,  at  the  same  time,  the 
recovery  suffered  in  the  present  case,  by  the  tenant  for 
life  in  possession  and  the  next  remainder-man  in  tail, 
may  be  sufficient  to  bar  the  old  estates  expectant  on  such 
estate  tail  which  continued  unaltered  by  the  proviso, 
except  as  to  the  time  of  enjoyment. 

Upon  the  whole,  the  contention  on  the  part  of  the 
lessor  of  the  plaintiff  is  briefly  this  :  that  the  estate 
tail  of  Frederick,  arising  under  the  proviso,  upon  the 


{a)  8  Taunt.  845.    Ante,  p.  18. 


descent 
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descent  of  the  title  to  John  the  father,  is  precedent  in  [1836.] 
point  of  limitation  to  the  estate  tail  in  John  the  son,  the    _    ^  ,  ^ 

^  ^  The  Earl  of 

vouchee  in  the  recovery,  and  consequently  is  not  barred  Scarborough 

against 

by  such  recovery.  Doe  dem. 

But  the  defendant  below  denies  that  the  proviso  has 
any  other  force  than  that  of  blotting  out  and  avoiding 
the  estate  of  the  preceding  takers  under  the  will,  as  if 
they  had  been  dead  without  issue,  upon  the  event  of  the 
title  descending  to  any  one;  thereby  letting  into  pos- 
session the  other  remainders  and  interests  ;  but  in  all 
other  respects  leaving  them  precisely  as  they  were  before. 
And  that,  as  a  common  recovery  was  suffered  by  the 
father,  then  tenant  for  life,  and  the  son,  the  tenant  in  tail 
in  remainder,  who  by  law  had  at  the  time  the  powet 
to  suffer  it,  such  common  recovery  had  its  ordinary 
effect  in  barring  and  extinguishing  all  remainders  and 
other  interests  of  every  nature  subsequent  to  such  estate 
tail ;  of  which  description,  at  that  time,  was  the  estate 
tail  in  Frederick  the  son  i  and  that,  the  common  recovery 
being  good  at  the  time  it  was  suffered,  no  defeating  of 
the  estate  for  life  or  the  estate  tail  by  a  condition  sub- 
sequentj  the  event  not  happening  until  after  the  recovery 
has  been  actually  suffered,  can  have  the  effect  of  avoid- 
ing any  of  its  legal  consequences,  which  have  then  ac- 
tually taken  place,  one  of  which  is,  the  extinguishing 
of  the  old  remainders. 

And,  as  we  have  arrived  at  the  conclusion,  that  the 
old  remainder  in  tail  vested  in  Frederick  under  the  limit- 
ations of  the  will  was  destroyed,  and  that  he  took  no 
new  estate  under  the  proviso,  we  think  the  lessor  of  the 
plaintiff  below  had  no  title  upon  which  he  could  main- 
tain his  ejectment ;  and  that  the  judgment  below  must 
be  reversed. 

Judgment  reversed<j 


AN 
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ABUTTALS. 
Description  of.    Evidence,  XII.  5.  (2.) 

ACCOUNTS. 

County. 

1.  Inspection  of,  when  it  may  be  made. 
Rate,  1. 

2.  Allowance  of,  how  to  be  made.  Rate^ 
1. 

ADMISSION. 
Against  interest.    See  Evidence,  L 

ADVERSE  POSSESSION. 

].    What  constitutes. 

L.  R.  died  seised  of  freehold  premises, 
leaving  a  widow,  and  a  son  (by  her), 
jR.  R,,  his  heir  at  law,  twelve  years  old. 
The  widow  entered  into  receipt  of 
the  rents,  and  two  years  afterwards 
married  again,  and  went  to  reside  on  the 
premises,  which  she  occupied  with  her 
second  husband  during  his  life,  and 
from  his  death  until  her  own,  the 
whole  period  of  such  occupation 
by  her  being  more  than  fifty  years. 
During  her  occupation  she  frequently 
said  that  the  premises,  after  her  death, 
belonged  to  R.  R.  ;  but  she  left  a  will 
devising  the  property  to  H.,  her  son 
by  her  second  husband,  and  describing 
it  as  having  descended  to  her  from  her 
mother.  After  her  death  B.,  then  in  , 
possession,  promised  -  that  he  would 


sign  an  agreement  to  rent  the  premises 
under  R.  R.,  but  he  never  did  sign  it. 

Held,  that  upon  these  facts,  a  jury 
was  not  bound  to  find  an  adverse  pos- 
sesssion  by  the  widow  during  the  fifty 
years.  Doe  dem,  Roffey  v.  Harhrow, 
67,  (n.) 

2.  How  far  material  under  Statute  5  & 
4  W.  4.  c.  27.  s.  17.  (Limitation  of 
Actions).   Statute,  IL^L^.l. 

3.  Who  estopped  from  setting  up. 
Ejectment.  3. 

AFFIDAVITS. 

After  removal  of  action  by  Habeas  Corpus , 
how  to  be  intituled.  Habeas  Corpus,  1. 

AGENT. 

See  Principal  and  Agent. 

AGREEMENT. 

1.  What  amounts  to  corrupt  agreement 
under  Stat.  2  G.  2.  c.  24  s.  7.  (Bribery 
Act).     Bribery^  1. 

2.  What  is  sufficient  memorandum  in 
writing  within  Statute  29  Car.  2.  c.  3. 
s.  4.  Statute^  V. 

AMENDMENT. 

1.  Of  errors  in  entry  of  judgment,  when 
allowed.    Practice,  I.  2. 

2.  Of  notice,  previous  to  admission  of 
attorney,  when  allowed^  Attorney^  I.' 
1.  &  L  2. 

3.  Of 
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ASSUMPSIT,  I,  II. 


3.  Of  record,  what  discharges  bail. 
Bail,  2. 

4.  Of  special  case,  when  allowed.  Copi/- 
Jiold^  1. 

ANCIENT  LIGHTS. 

Right  of,  how  affected  by  alterationso 
Plaintiff  had  a  barn,  in  the  side  of 
which,  adjoining  defendant's  premises, 
were  apertures,  by  which,  chiefly,  the 
barn  was  lighted.  Plaintiff  converted 
the  barn  into  a  malt-house,  and  cut 
windows  where  the  apertures  had  been 
in  the  barn.  Defendant  erected  (on 
his  own  ground)  a  fence  before  the 
windows,  which  obstructed  the  access 
of  light.  In  an  action  on  the  case  for 
such  obstruction,  evidence  was  offered 
at  the  trial  to  shew  that  the  mode  of 
enjoying  the  light  had  been  essentially 
altered  by  the  plaintiff  himself,  in  a 
manner  prejudicial  to  the  defendant. 
The  judge  did  not  receive  the  evi- 
dence, but  directed  the  jury,  if  they 
thought  that  the  defendant  had  left 
the  plaintiff  less  light  than  he  enjoyed 
before  the  present  windows  were  made, 
to  give  damages  for  such  diminution  ; 

Held,  on  motion  for  a  new  trial,  that 
evidence  of  the  above  description  was 
receivable,  and  that  it  might  have  ap- 
peared from  such  evidence  that  the 
plaintiff  had  altogether  lost  his  right 
to  the  easement  in  question.  Garritt 
V.  Sharp,  525. 

APPEARANCE. 

Entering  of,  upon  what  affidavits  order 
obtained.    Practice,  II.  2. 

APPRENTICESHIP. 

1.  Settlement  by.    Poor,  III. 

2.  Stamp  on  indenture.    Stamp,  1. 

ARCHDEACON. 

Mandamus  to,  to  swear  in  churchwarden. 
Mandamus,  I.  5. 

ARREST. 

1.  Discharge  from.    Practice,  III. 

2.  Taking  out  of  Court  money  deposited 
in  lieu  of  bail.   Statide,  XXV. 


ASSAULT. 
Judge's  certificate  as  to  costs.    Costs^  5. 
(1.) 

ASSETS. 

1.  What  are.    Executor,  5.  {1.) 

2.  Stamp  on  probate,  how  far  evidence 
of.    Evidence,  VI. 

ASSIGNEE. 
See  Assignment, 

ASSIGNMENT. 

1 .  Effect  of,  in  vesting  term  in  assignee. 

Where  a  termor  assigns  his  goods^ 
estate,  and  effects  to  trustees  for  the 
benefit  of  his  creditors,  Quaere,  whe- 
ther the  trustees  have  the  same  option 
of  accepting  or  rejecting  the  term,  with 
assignees  of  a  bankrupt ;  and  whether 
they  can  divest  themselves  of  it  with- 
out a  formal  disclaimer  ? 

But,  although  the  assignment  be 
sufficient  to  vest  the  term  in  the  trus- 
tees unless  disclaimed,  and  they  do 
not  disclaim,  assumpsit  for  use  and 
occupation  cannot  be  maintained 
against  them  without  proof  that  they 
have  actually  occupied. 

It  is  not  sufficient  for  this  purpose 
to  prove  that  they  placed  persons  tem- 
porarily upon  the  premises  to  take  care 
of  and  sell  goods  which  were  part  of 
the  assigned  property,  and  which  were 
accordingly  sold  on  the  premises ;  and 
that,  under  a  mistake  oi'  the  law,  they 
paid  rent  to  the  landlord  for  the  half 
year  in  which  the  assignment  took 
place.    Hoiu  v.  Kennett,  659. 

2.  On  what  possession  assignee  liable  in 
assumpsit  for  use  and  occupation. 
Ante,  I. 

3.  Assignment  of  possibility  of  estate, 
whether  good  at  law. 

ASSUMPSIT. 

L  When  maintainable. 

1.  For  breach  of  warranty.  War 
ranty. 

2.  For  wages  by  servant  improperly 
dismissed  during  term  of  engagement. 
Principal  and  Agent,  2. 

II.  Consideration. 

Want  of,  how  to  be  pleaded.  Plead- 


ASSUMPSIT.  III.— VII. 
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III.  Bill  of  exchange. 

Want  of  consideration  how  to  be 
pleaded.    Pleading,  IV.  7.  (2.) 

IV.  Use  and  occupation. 

What  sufficient  possession  by  assig- 
nee to  make  him  liable.  Assignment^  1 . 

V.  Money  paid. 

What  may  be  recovered  under. 
Pleading,  III.  4.  (i.) 

yi.  Money  had  and  received. 

1.  What  amounts  to  an  admission  of. 

Defendant  held  land  in  trust  to  re- 
ceive the  rents  and  pay  50/.  half-yearly 
to  plaintiff's  wife,  and  the  residue, 
deducting  for  repairs,  land-tax,  &c.  to 
plaintiff.  Defendant  left  word  for 
plaintiff  at  a  bank,  where  he  had  been 
accustomed  to  pay  in  such  residue  to 
plaintiff's  use,  that  he  would  pay  plain- 
tiff 10/.  on  his  giving  defendant  a  re- 
ceipt for  27/.;  plaintiff  did  not  offer 
the  receipt,  and  the  10/.  not  being  paid, 
he  sued  defendant  for  it  as  money  had 
and  received,  and  on  an  account  stated. 
Defendant  offered  to  prove  that,  at  the 
time  of  his  proposal  to  pay  10/.,  he 
had  laid  out  more  than  27/.  in  repairs, 
but  the  evidence  was  rejected.  Plain- 
tiff having  obtained  a  verdict  for  10/., 
and  defendant  moving  to  enter  a  non- 
suit : 

Held  that,  upon  the  evidence,  de- 
fendant might  be  taken  to  have  ad- 
mitted a  balance  of  10/.  in  his  hands 
to  plaintiff's  use;  and  if  so,  that  he 
could  not,  in  defence,  either  set  up  his 
character  of  trustee,  or  offer  evidence 
to  shew  that  the  balance  did  not  ex- 
ist.   Roper  V.  Holland^  99. 

2.  Against  bailee  without  reward,  for 
money  represented  to  be  lost. 

Plaintiff  employed  defendant,  with- 
out reward,  to  carry  45/.  for  him  to 
a  person  at  Liveiyool.  Defendant  did 
not  deliver  it,  and  afterwards  told 
plaintiff  that  he  had  lost  it  in  a  brothel, 
but  would  repay  it  to  him.  There  was 
no  other  evidence  how  the  loss  had 
happened. 

Plaintiff  sued  defendant  for  45/.  had 
and  received  to  his  use. 

Held,  that  the  action  lay,  indepen- 
dently of  the  promise,  defendant  not 
having  paid  over  the  money  or  returned 
it  to  plaintiff :  that  if  a  loss,  in  the 
manner  alleged,  had  been  proved,  the 
action  should  have  been  for  gross  neg- 


ligence, and  not  for  money  had  and 
received ;  but  that  the  defendant's 
assertion  was  not  satisfactory  proof  of 
his  own  gross  negligence.  Parry  v. 
Roberts,  118. 

VII.  Account  stated. 

What  is  evidence  of  Pleadins,  III. 
4.  (2.) 

ATTACHMENT. 

For  non-attendance  upon  subpoena,  when 
it  lies.    Subpoena.  ^ 

ATTORNEY. 

I.  Notice  previous  to  admission. 

1.  The  clerk  of  an  attorney  in  the 
country  gave  directions  for  putting  up 
and  entering  his  notices,  pursuant  to 
the  rule,  Trin.  51  G.  5.,  before  Hilary 
term  1835,  in  order  to  his  being  ad- 
mitted an  attorney  in  Easter  term  fol- 
lowing. The  person  employed  gave 
notices,  which  were  in  all  respects  re- 
gular, except  that  they  named  the 
wrong  person  as  the  attorney  to  whom 
the  clerk  had  been  articled. 

On  affidavit  that  the  inaccuracy  pro- 
ceeded wholly  from  mistake  and  in- 
advertence, the  Court  allowed  the 
notices  to  be  amended  in  Easter  term, 
and  the  party  to  be  admitted  in  the 
term  following.    Ex  parte  Clarke,  72. 

2.  Amendment  allowed  in  notice  for 
admission  of  an  attorney,  by  insertino- 
his  place  of  residence.  Ex  piarte 
Jones,  74.  (w.) 

3.  An  attorney  cannot  be  admitted, 
whose  notices  have  not  been  affixed' 
nor  entry  made,  till  the  third  day  of 
the  term  in  which  he  applies. 

Though  the  notices  were  affixed,  and 
entry  made,  before  the  last  term  but 
three,  such  notices  continued  so  affixed 
and  entered  during  the  whole  of  that 
term,  purporting  that  the  application 
would  be  made  in  the  next  ensuing 
term,  which  was  not  done.  In  re  Par^ 
sons,  74.  v«.) 

4.  An  attorney,  who  was  off  the  rolls 
from  his  agent  having  neglected  to  take 
out  his  certificate,  gave  notice  to  the 
stamp  office,  before  Easter  term,  that 
he  should  move  for  re-admission  in 
Trinity  term.  Trinity  being  mentioned 
in  the  notice  by  mistake  for  Easter. 
On  affidavit  of  the  fact,  and  by  con- 
sent of  the  Stamp  Office,  the  Court 

allowed 
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allowed  the  re-admission  in  Easter 
term.    Ex  parte  Nuttall,  188. 

II.  Certificate, 

Neglect  to  renew,  its  effect. 

An  attorney  who,  after  being  ex- 
amined, sworn,  and  admitted,  neglects 
for  a  year  to  take  out  his  certificate,  is 
not  an  unqualified  person  within  stat. 
22  2,  c.  46.  1 1. ;  and,  if  he  prac- 
tise, without  being  re-admitted,  in  the 
name  of  another  attorney,  he  is  not, 
therefore,  liable  to  imprisonment,  nor 
the  other  attorney  to  be  struck  off  the 
roll,  under  that  statute ;  though  the 
latter  would  be  punishable  under  the 
general  jurisdiction  of  the  Court.  In 
re  Hodgson  and  Ross,  224. 

See  also  ant^j  1. 4. 

III.  What  Court  will  enforce  on  him  by 
order. 

Payment  over  of  money  received  for 
the  purpose. 

This  Court  will  not,  in  a  summary 
way,  compel  an  attorney  of  the  Court 
to  pay  over  money  to  a  party  entitled 
to  it,  though  the  attorney  has  received 
it  from  a  client  to  be  paid  to  such 
party,  if  the  application  is  not  made 
on  behalf  of  the  client.  Li  re  Fenton, 
404. 

lY.  Lien  of,  on  damages  and  costs  re- 
covered in  an  action,  how  affected  by 
set  off  of  other  parties.    Costs,  7. 

V.  Power  of  attorney.  See  Poiuer  of 
Attorney. 

AWARD. 

1.  What  within  arbitrator's  authority. 

Under  the  Rule  of  Court,  Easter  J'., 
2  6r.  4.,  it  is  not  sufficient  to  state  in 
the  rule  nisi  for  setting  aside  an  award, 
"  that  the  arbitrator  has  exceeded  his 
authority;"  at  least  if  there  be  no 
affidavit  stating  the  particular  excess. 
It  must  be  shewn  how  the  authority  has 
been  exceeded. 

By  an  agreement  of  reference,  re- 
citing (among  other  matters  of  dispute) 
that  there  was  a  controversy  between 
£.  and  D.  respecting  the  property  in  a 
certain  pump,  and  the  right  to  use  it, 
and  also  respecting  the  alleged  removal 
by  jD.  of  a  boundary  hedge  between 
his  lands  and  those  of  B. ;  and  reciting 
further,  that  B.  had  commenced  an 
action  against  D.  for  alleged  trespasses 


upon  the  said  pump  and  hedge;  the 
cause  and  all  matters  in  difference  were 
referred  to  an  arbitrator,  who  was  em- 
powered to  award  how  and  by  whom 
the  said  pump  and  hedge,  and  the 
ditch  adjoining  the  said  hedge,  should 
in  future  be  enjoyed  and  occupied^  "  and 
who  should  have  the  care  and  matiage- 
ment  thereof.^' 

The  arbitrator  awarded  that  B.  was 
entitled  to  the  pump  as  his  sole  and 
exclusive  property,  except  that  D.  was 
entitled  to  the  free  use  of  water  from 
it,  in  common  with  B.  In  a  subse- 
quent part  of  the  award  he  directed 
that  the  pump  should  in  future  be 
considered  as  belonging  jointly  to  B> 
and  Z).,  and  be  repaired  at  their  joint 
expense.  He  further  awarded,  that  the 
hedge  should  be  kept  in  repair  by  D., 
who  should  be  at  liberty  to  use  the 
mud  of  the  ditch  for  repairing  the 
hedge  bank,  but  not  otherwise;  and 
that,  subject  to  such  privilege,  the  ditch 
should  be  considered  as  the  property 
of  B,: 

Held,  that  the  award,  as  to  the  pro- 
perty in,  and  use  of,  the  pump,  was 
sufficiently  certain  and  final.  And  that 
the  directions  as  to  repairs  were  not 
an  excess  of  the  arbitrator's  authority. 

Where  a  cause  and  all  matters  in 
difference  are  referred  to  arbitration, 
with  a  direction  that  the  costs  of  the 
action,  reference,  and  award,  shall  abide 
the  event  of  such  award,  and  be  paid  at 
such  time  as  the  arbitrator  shall  direct, 
and  the  arbitrator  awards  some  things 
in  favour  of  each  party,  so  that  the 
court  cannot  say  upon  the  whole  that 
the  award  is  in  favour  of  either,  no 
order  can  be  made  as  to  any  part  of  the 
costs ;  although  the  action  was  in  tres- 
pass, and  the  arbitrator  finds  that 
trespasses  were  committed.  Boodle  v. 
Davies,  200. 

See  also  Post,  4. 

2.  Enlargements  of  time,  how  made  rule 
of  Court.    Post,  4. 

5.  Who  must  join  in  making  award. 

A  dispute  was  referred  to  the  de- 
cision of  three  arbitrators,  or  any  two 
of  them.  A  proposed  award  was  shewn 
at  a  meeting  of  the  three,  to  which 
one  of  them  objected,  and  he,  after  a 
discussion,  declared  that,  if  the  other 
two  would  not  alter  their  view,  they 

'i^  must  make  the  award  by  themselves, 
and  he  would  not  join  in  it.  After- 
wards 
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wards  a  draft,  different  from  that  of 
the  proposed  award,  was  sent  by  mis- 
take to  the  last-mentioned  arbitrator, 
by  the  other  two;  and  he  returned  it 
with  comments  and  objections.  The 
two  others  subsequently  made  an  award 
corresponding  with  that  originally  pro- 
posed, without  again  submitting  it  to 
the  third  arbitrator.  The  Court  set 
the  award  aside.  In  re  Pering  and 
Keyraer,  245. 

4.  When  final. 

An  agreement  containing  several 
stipulations  was  entered  into,and  partly 
carried  into  execution ;  after  which  one 
of  the  parties  filed  a  bill  in  Chancery, 
praying  that  it  might  be  rescinded  on 
certain  terms ;  and  the  other  party  not 
answering,  an  injunction  was  granted, 
restraining  him  from  proceeding  to 
enforce  the  agreement  until  he  should 
have  answered,  and  the  Court  of  Chan- 
cery should  have  made  further  order. 
The  parties  then  referred  the  suit  and 
all  matters  in  difference  between  them 
to  arbitration ;  and  it  was  provided  by 
the  submission,  that  all  proceedings  in 
the  suit  should  be  stayed  until  the  time 
for  making  the  award,  when,  if  none 
were  made,  either  party  might  proceed ; 
but  that  the  injunction  should  have  its 
full  effect  till  dissolved. 

The  arbitrator  awarded  upon  the 
matters  of  the  agreement,  and  directed 
certain  things  to  be  done,  the  perform- 
ance of  which  was  to  be  taken  in  full 
satisfaction  of  all  the  matters  in  differ- 
ence. He  also  awarded  that  each  party 
should  bear  his  own  costs  of  the  Chan- 
cery suit ;  but  he  made  no  further  or- 
der as  to  the  suit,  nor  did  he  direct 
that  the  agreement  should  be  rescinded ; 
and,  upon  motion  to  set  aside  the 
award  for  these  omissions,  it  became  a 
question  whether  or  not  the  arbitrator 
had  fully  decided  upon  ail  the  matters 
of  the  agreement : 

Held,  that  the  award  was  bad,  inas- 
much as  it  neither  ordered  the  agree- 
ment to  be  rescinded,  nor  clearly 
determined  all  the  matters  of  it;  and 
as  it  did  not  put  an  end  to  the  Chan- 
cery suit. 

Orders  of  different  judges,  to  the 
number  of  eleven,  enlarging  the  time 
for  making  the  above  award,  were  made 
a  rule  of  court  by  a  single  rule.  Li  re 
Tribe  and  Uppei^fon,  295. 

5.  Setting  aside,  what  is  to  be  stated  in 
the  rule,    Antd,  1. 
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6.  Costs  of. 

(1.)  Ant^,  1. 

(2.)  Parties  in  a  cause  referred  all 
matters  in  difference  to  an  arbitrator, 
with  power  to  him  to  direct  a  verdict 
or  nonsuit,  and  to  order  the  defendant, 
although  there  should  be  a  nonsuit  or 
a  verdict  for  him,  to  pay  any  money, 
or  do  any  other  act  which  should  be 
just  and  equitable;  the  costs  of  the 
suit  and  the  costs  of  the  reference  to 
abide  and  follow  the  event  of  the 
award.  The  arbitrator  directed  a  non- 
suit ;  but  awarded  that  the  defendant 
ought  to  pay  the  plaintiff  25/.,  and  or- 
dered him  to  do  so : 

Held,  that  the  defendant  was  entitled 
to  his  costs  of  the  suit,  and  the  plaintiff 
to  those  of  the  reference.  Chittenden 
v.  Walker,  691. 

BAIL. 

1.  Perfecting  special  bail,  what  amounts 
to.    Statute,  XXV. 

2.  How  far  discharged  by  amendments  in 
record. 

A  declaration  in  scire  facias  on  a  re- 
cognizance of  bail  set  forth  the  condi- 
tion, which  referred  to  a  plea  depending 
at  the  suit  of  the  plaintiffs  against  the 
principal  for  1200/.  lent,  1200/.  paid, 
1200/.  had  and  received,  and  1200/. 
due  on  an  account  stated;  and  which 
condition  was,  in  case  the  principal 
should  not  pay  the  damages  and  costs 
in  the  said  plea,  or  render  himself.  The 
declaration  then  alleged  that  the  plain- 
tiffs declared  in  the  said  plea  on  the 
four  causes  of  action  above  stated,  but 
had  leave  afterwards,  by  order  of  a 
Judge,  to  amend,  and  did  amend  by 
substituting  counts  for 3000/.  lent;  the 
same  paid  ;  the  same  had  and  received; 
500/.  work  and  labour;  1000/.  for  in- 
terest ;  and  3000/.  on  an  account 
stated  :  that  the  general  issue  and  sta- 
tute of  limitations  were  pleaded,  and 
the  plaintiffs  had  a  verdict  for  2104/. 
in  the  whole ;  but  for  Is.  on  the  first 
and  third  counts,  and  for  1001/.  on  the 
second.  That  they  obtained  judgment 
for  their  damages,  and  40s.  costs,  and 
211/.  costs  of  increase.  That  the  sums 
of  1*.  and  that  of  1001/.,  were  re- 
covered on  the  promises  mentioned  in 
the  recognizance;  and  that  no  part  of 
these,  or  of  the  costs,  had  been  paid, 
nor  the  principal  rendered. 

The 
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The  defendants  pleaded,  in  sub- 
stance, that  the  recognizance  was  en- 
tered into  in  an  action  commenced  by 
original,  different  from  that  action  in 
which  the  recovery  was  had.  That 
the  plaintiffs  had  paid  a  fine  to  the 
King  upon  an  original  writ  for  1200/., 
but  not  upon  any  writ  for  3000/.  That 
the  order  for  amending  was  not  con- 
sented to  by  the  bail,  nor  made  a  rule 
of  Court.  That,  after  the  trial  of  the 
cause,  upon  argument  of  a  case  re- 
served, the  Court,  without  consent  of 
the  bail,  gave  leave  to  the  plaintiffs  to 
amend  their  continuance  roll,  so  as  to 
prevent  their  suit  from  being  barred 
by  the  statute  of  limitations.  That  by 
the  amendment  additional  costs  were 
incurred,  and  the  bail  were  subjected 
to  an  undivided  sum  for  costs  of  in- 
crease on  all  the  counts. 

Held,  that  the  declaration  in  scire 
facias  was  good  :  that  the  recovery  was 
had  in  the  plea  in  which  the  original 
was  sued  out,  notwithstanding  the 
amendment :  that  costs  of  increase  form 
no  integral  part  of  the  subject-matter 
of  a  suit,  being  awarded  separately  by 
the  Court;  and,  therefore,  that  the 
addition  to  the  responsibility  of  the 
bail,  in  respect  of  these  costs,  was  no 
ground  of  discharge  for  them ;  their 
remedy,  if  aggrieved,  being  by  appli- 
^  cation  to  the  Court :  and  that  the  other 
objections  raised  by  the  pleas  were  not 
maintainable.  Taylor  v.  Wilkinson, 
784. 

3,  Taking  out  of  Court  money  deposited 
in  lieu  of  bail.    Statute,  XXV. 

4.  Bailbond. 

(l.)  Proceedings  upon. 

When  the  defendant  has  been  ar- 
rested and  given  bail  to  the  sheriff,  the 
plaintiff  may  declare  de  bene  esse,  at 
the  expiration  of  eight  days  from  the 
arrest,  or  at  any  time  after,  before  spe- 
cial bail  is  perfected ;  and,  therefore, 
if,  without  declaring,  he  take  an  assign- 
ment of  the  bail  bond,  and  proceed 
upon  it,  and  such  proceedings  be  stayed 
upon  special  bail  justifying,  the  bail 
bond  will  not  be  ordered  to  stand  as  a 
security. 

If  a  defendant,  on  being  arrested, 
give  a  bail  bond  to  the  sheriff,  he  can- 
not afterwards,  by  surrendering  to  the 
sheriff,  vacate  the  bond;  but  after  such 
surrender,  and  after  the  expiration  of 
eight  days  from  the  arrest,  if  special 


bail  be  not  put  in,  proceedings  may  be 
had  upon  the  bail  bond.  Hodgson  v. 
Mee,  165. 

(2.)  When  to  stand  as  a  security. 
Ant^,{\.) 

{3.)  Effect  of  surrender  on  bail  bond. 
Ante,  (1.) 

BAILEE. 

1.  What  amounts  to  a  conversion  by^ 
Trover.,  1. 

2.  Remedy  against,  for  money  represented 
to  be  lost.    Assumpsit,  VI.  2. 

BANKRUPT. 

1.  Depositions    taken  before  Commis- 
sioners, when  evidence.    Evidence,  II. 

2.  Criterion,  whether  cause  of  action 
within  St.  6  G.  4.  c.  16. 

(1.)  What  is.    Evidence,  II. 
(2.)  By  whom  to  be  determined. 
Evidence,  II. 

BARON. 
Court.    See  Court  Baron. 

BARON  AND  FEME. 

Surrender  by  wife  of  copyhold. 
Husband's  consent.  * 

1.  Proof  of-    Copyhold.,  1. 

2.  How  it  may  be  shown.  Copyhold,  1. 
5.  Custom  as  to,  when  good.  Copy^ 

hold,  1. 

4.  Husband's  interest.    Copyhold,  I, 

BILL  OF  EXCHANGE. 

1.  Notice  of  dishonour:  what  parties 
may  take  advantage  of. 

The  holder  of  a  bill  is  entitled  to 
avail  himself  of  notice  of  dishonour 
given  by  any  party  to  the  bill. 

Therefore  an  indorsee,  who  has  in- 
dorsed over,  and  is  not  the  holder  at 
the  time  of  the  maturity  and  dis- 
honour, may  give  notice  at  such  time 
to  an  earlier  party,  and,  upon  after- 
wards taking  up  the  bill  and  suing 
such  party,  may  avail  himself  of  such 
notice.    Chapman  v.  Keane,  195. 

2.  Want  of  consideration,  how  to  be 
pleaded.    Pleading,  IV.  7.  (2.) 

BOND. 

1.  Condition  of,  how  interpreted.  Con- 
dition., 1. 

2.  Bail  bond.    See  Bail,  4. 

BRIBERY. 


BRIBERY. 
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BRIBERY. 

1.  What  constitutes,  within  st.  2  G.  2. 
c.  24.  s.  7. 

If  ^.  give  money  to  B.  to  induce  B. 
to  vote  for  a  candidate  at  an  election 
for  a  member  of  parliament,  and  B. 
agree  to  do  so  in  consideration  of  the 
gift,  A.  is  liable  to  the  penalty  of  500/. 
for  corrupting  B.  to  vote,  within  stat. 
2  G.  2.  c.  24.  s.  7.,  though  B.  never 
gives  the  vote.  A  jury  may  infer  the 
fact  of  the  agreement  from  circum- 
stances, although  B.,  who  is  a  witness, 
does  not  state  that  he  ever  intended 
to  vote. 

Where,  in  such  a  case,  J.'s  counsel 
and  the  Judge,  at  the  trial  of  an  action 
against  A.  for  the  penalty,  put  the 
question  merely  on  the  credibility  of 
the  evidence,  and  the  jury  found 
against  A.,  the  Court  refused  to  grant 
a  new  trial  on  the  ground  that  the 
Judge  should  have  desired  the  jury  to 
say,  whether  B.  ever  intended  to  give 
the  vote. 

Per  Patteson  and  Coleridge  Js.,  if  in 
fact  B.  never  did  so  intend,  ^.'s  offence 
was  complete  by  his  giving  the  money 
for  the  purpose  of  inducing  B.  to  vote, 
and  by  ^.'s  professedly  accepting  it  on 
these  terms.    Henslow  v.  Fawcett,  51. 

2,  What  evidence  of  corrupt  agreement 
necessary.    Anthy  1 , 

BRIDGE. 

1.  What  constitutes  a  bridge. 

If  a  Judge  at  Nisi  Prius,  being  pressed 
to  say  whether,  upon  the  evidence 
before  him,  a  particular  structure  comes 
within  the  description  of  a  bridge, 
gives  his  opinion  on  that  point,  as  upon 
a  question  of  fact,  the  alleged  inac- 
curacy of  such  opinion  is  no  ground 
for  moving  to  set  aside  the  verdict  on 
account  of  misdirection. 

Upon  a  question,  whether  a  particu- 
lar structure  be  a  bridge  or  a  culvert, 
the  fact  of  its  being  without  parapets 
is  not  decisive. 

Nor  the  fact  that  it  is  built  over 
water  flowing  in  a  channel  between 
banks ;  though  nothing  can  be  a  bridge 
which  is  not  built  over  such  a  flow  of 
water.  Bex  v.  Whitney^  69. 
Who  is  indictable,  ratione  femircSj  for 
non-repair.  Infcmt, 

Vol,  III, 


CAERNARVON. 

Constable  of.     Exercise  of  office  of 
mayor  by,  before  being  sworn.  Oath^  I. 

CANAL  ACT. 
Rating  under.   Statute^  XLII. 

CAPIAS  AD  SATISFACIENDUM. 

What  facts  must  be  stated  in  it.  Sheriff 
4. 

CASE. 
See  Specitd  Case. 

CERTIFICATE. 

lo  Of  Judge,  as  to  costs. 

(1.)  Under  stat.  43  Eliz.  c.  6.  s.  2. 

Costs,  3.  (1.) 
(2.)  Under  stat.  22  &  23  Car.  2.  c.  9. 

Costs,  3.  (2.) 
(3.)  Under  stat  3  &  4  ^T.  4.  c.  42.  Ex- 
ecutor,  1.  (l.) 
2.  Of  Speaker,  for  costs  on  election  peti- 
tion, when  enforced.    Parliament,  2. 
(1.) 

CHURCHWARDEN. 

Mandamus  to  official  to  swear  in.  Man- 
damus,  \.  3. 

COLLECTOR. 

Of  land-tax,  right  to  call  in  aid  constable. 
Constable,  3. 

COMMITMENT. 

Power  of,  by  justices,  under  st.  5  G.  4. 
c.  18.     2.    Statute,  HXl. 

COMMITTEE. 

Of  House  of  Commons. 

1.  Right  of  petitioner  to  be  present 
at.    Parliament,  2.  (l.) 

2.  Enforcing  attendance  of  prisoner. 
Parliament,  2.  (2.) 

COMPENSATION. 

Under  railway  act,  who  entitled  to.  Sta- 
tute, XL. 

CONDITION. 

1,  In  bond,  construction  of. 

By  the  condition  of  a  bond  for  pay- 
5  S  ment 


CONDITION,  1 ,  2, 


CONSTABLE,  1, 


ment  of  400/.  it  was  recited,  that  the 
obligor  was  about  to  marry  J^.  E., 
linen  draper,  and  thereby  to  become 
possessed  of  a  stock  in  trade,  now  hers, 
and  that  in  consideration  thereof  it 
was  agreed  that  he  should  execute  a 
bond  to  the  obligee  to  pay  to  the 
children  of  E.  E.  by  her  late  husband 
u  300/.,  within  twelve  months  next  after 
E,  E*s  death,  in  the  event  thereinafter 
specified :  and  the  condition,  therefore, 
was,  that  if  S.,  the  obligor,  shall  within 
twelve  months  next  after  the  decease 
of  E.  E.,  pay  to  her  child  or  children, 
&c.  300/.,  "  if  upon  an  account  of  the 
stock  in  trade  and  effects  in  the  linen- 
drapery  business,  if  then  carried  on  by 
the  said  S."  the  same  "  shall  amount 
to  the  sum  of  400/.,  but  in  case,  upon 
such  account  to  be  taken  as  aforesaid, 
the  said  stock  in  trade  and  effects  shall 
amount  to  less  than  that  sum,  then  if 
the  said  S"  shall  pay  to  the  child  or 
children,&c.  120/.  within  twelvemonths 
next  after  the  decease  of  E.  E.,  the 
said  obligation  shall  be  void,  &c.  Plea, 
that  E.  E.  died,  and  that,  before  her 
death,  and  ever  since,  S.  had  ceased  to 
carry  on  the  business,  and  that  he  had 
not,  at  or  since  the  time  of  her  death, 
any  stock  in  trade,  &c.  Replication, 
that  at  the  end  of  twelve  months  from 
E.  jB.*s  decease,  there  were,  and  still 
are,  children  of  E.  E.  by  her  late 
husband  living : 

Held,  on  demurrer,  that,  as  the  re- 
cited agreement  was  to  pay  in  the 
event  after  specified,  and  the  condition 
was  to  pay  300/.  or  1 20/.  according  to 
an  account  to  be  taken  of  the  busi- 
ness, if  then  carried  oti,  the  obligor 
might  discharge  himself  by  pleading 
that  he  had  discontinued  the  busi- 
ness. Beswick  v.  Swindells^  868. 
2.  Precedent,  what  is. 

A  policy  of  assurance  on  a  ship,  con- 
tained, at  the  foot  of  it,  a  condition 
-  (among  others)  that  all  ships  were  to 
6  be  inspected  and  approved  of  by  a 
r  majority  of  the  comnnttee  of  the  in- 
surers before  admission  ;  that  all  ships 
should  be  well  found,  &c.,  and  other- 
wise in  a  seaworthy  state,  as  to  the 
'   committee  or  their  inspector  should, 
;  from  time  to  time,  seem  proper;  that 
V  vessels  should  have  a  certain  specified 
c  quantity  of  rope  or  chain  cable  accord- 
ing to  their  several  burthens, and  all 
Ic  <?haiH  cables  to  be  properly  tested;" 
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ships  to  be  subject  to  survey  by  the 
committee  or  their  inspector  at  spe- 
cified times :  and,  in  case  of  non- 
compliance with  orders  to  repair,  made 
by  the  committee  or  the  inspector,ihe 
parties  neglecting  to  be  uninsured. 

An  action  was  brought  on  the  policy, 
and  for  money  had  and  receivied  and 
on  an  account  stated:  and  money  was 
paid  into  Court  on  two  counts,  one  of 
which  was  on  the  policy,  averring 
generally  a  performance  by  the  plaintiff 
of  all  things  in  the  policy  contained 
to  be  performed  on  his  part,  anil  a 
compliance  with  all  the  conditions,  &c. 
thereby  referred  to,  and  thereto  sub- 
joined. Held, 

(l.)  That  the  testing  of  the  chain 
cable  was  not  by  itself  a  condition 
precedent,  but  only  a  direction  to  the 
committee. 

(2.)  That,  if  it  had  been  a  condition 
precedent,  the  non-performance  was  in 
the  nature  of  unseaworthiness,  and 
was  a  question  for  the  jury ;  and  that 
the  payment  of  money  "into  Court 
waived  any  objection  as  to  the  non- 
performance. Harrison  v.  Douglas, 
396.  (See  remainder  of  jjlacitum. 
Payment  into  Court.)      ' : - 

CONDITIONAL  LIMITATlONa] 

What  is,  and  how  affected  by  reco- 
very.   Devise  J  5, 

CONSIDERATION. 

Want  of,  how  to  be  pleaded,  PleadinfL. 
IV.  7.  (2.) 

CONSTABLE. 

1.  Liability  to  serve  office. 

H.  occupied  a  warehouse  in  Man- 
chester, within  the  jurisdiction  of  the 
court  leet,  where  he  carried  on  his 
business,  but  did  not  reside ;  and  he 
usually  lodged  and  boarded  in  Man- 
chester from  Monday  till  Saturday.  He 
had  also  premises  in  Has/ingden,  in 
which  township  he  slept  when  not  at 
Manchester ;  and  he  did  suit  and  ser- 
vice to  the  court  leet  of  Haslingden: 
Held,  by  Lord  Denman  C.J.  •and  Little- 
dale  J.,  and,  semble,  per  Patteson  and 
Williams  Js.,  that  H.  was  liable  to  be 
appointed  a  constable  of  the  Man- 
chester leet,  -  ' 


^f^'^/ilB  fines  of  100/.  had  been  ini- 
""'^posed  tand  submitted  to)  for  refusing 
the  office  of  constable  in  Manchester^ 
,the  parties  fined  not  claiming  exemp- 
^^'tion )  since  that  time  the  duties  of  the 
office  had  greatly  increased,  and  the 
1^1^^^  resiants  qualified  to  serve 

i^ad  diminished  ;  and  it  was  sworn  that 
^'  difficulty  was  expected  in  procuring 
,^  persons  to  serve,  unless  considerable 
,^  fines  were  imposed  for  refusing :  Held 
r  that,  under  these  circumstances,  a  fine 
of  300/.  on  a  person  merely  refusing 
to  serve  by  reason  of  an  alleged  ex- 
emption, was  excessive.    Rex  v.  Mos- 
'  ley,  488. 

2.  Refusal  to  serve  office  :  fine,  Ante,\. 
5.  Kight  of  land-tax  collector  to  call  in 

A  collector  of  the  land-tax  is  not 
^  entitled,  either  under  the  provisions  of 
■  Stat.  58  G.3.  c.  5.  s.  17.,  or  under  his 
l^'generai  authority,  to  take  a  constable 
with  him  into  the  house  of  a  person 
"from  whom  he  is  demanding  payment 
"  of  the  arrear  of  the  land-tax.    But  if 
^  he  has  reasonable  ground  (from  past  or 
''  present  circumstances)  to  apprehend 
violence  from  such  person,  he  may  call 
in  constables  to  assist  in  keeping  the 
peace,  and  such  constables  are  justified 
in  staying  while  the  collector  remains 
to  be  paid,  as  long  as  there  is  reason  to 
"  expect  violence  ;  and,  if  the  owner  of 
the  house  use  violence   to  remove 
them,  he  is  indictable  for  assaulting  a 
peace-officer  in  the  execution  of  his 
duty.    Hex  v.  Clark,  287. 
4.  Of  Caernarvon  ;  exercise  of  office  by. 
See  Oathf  1. 

CONTINGENCY. 

In  devise,  effect  of,  in  shifting  estate.  De- 
vise, 3. 

CONTRACT. 

What  representations  sufficient  evidence, 
of  character  in  which  party  acts.  Frin- 
...  xipal  and  Agent,  1 . 

2s  .ton 

CONVERSION. 
In  trover.    See  Trover^  1. 

3d  ot  9idr  CONVICTION. 

For  unlawful  detainer,  what  it  must  state. 
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'^,'""'^t:(3^f>YH0LD.  ' 

Surrender  by  feme  covert.^o  bf^??f}8aoq 
Husband's  consent.  fi 
1.  How  it  may  be  expressed.  v.'!- 

(1.)  A  verdict  was  taken  for  plaintiff 
in  ejectment,  subject  to  a  special  case, 
which  stated  that  it  was  "  the  custom 
in  the  manor "  in  which  the  premises 
in  question,  being  copyhold  lands,  were, 
that  where  a  copyholder,  being  a  feme 
covert,  surrendered,  if  the  husband 
consented  to  the  surrender,  such  con- 
sent should  be  expressed  in  the  surren- 
der and  admission ;  and  that  without 
his  consent  the  surrender  was  inoper- 
ative. Qucsre,  whether  upon  this  it 
must  be  understood  that,  if  the  husband 
were  shewn  to  have  consented  in  fact, 
but  such  consent  was  not  expressed  in 
the  surrender,  the  surrender  was  in- 
operative. 

(2.)  The  custom  so  understood  would 
not  be  bad  in  law. 

(3.)  The  Court  refused  to  amend  the 
case,  at  the  instance  of  plaintiff  alone, 
by  the  Judge's  notes,  so  as  to  limit  it  to 
a  mere  statement  that  the  common 
practice  was  to  enter  the  consent  in 
the  surrender  and  admission. 

(4.)  Supposing  such  an  entry  not  in- 
dispensable, the  Court,  upon  a  case 
stated,  will  not,  in  default  of  evidence, 
assume  the  fact  of  the  consent,  in  order 
to  prevent  the  surrender  from  being 
invalidated,  as  against  a  party  disputing 
the  efficacy  of  the  surrender  and  claim- 
ing as  heir  to  the  wife. 

(5.)  Nor  will  the  Court  so  assume, 
upon  proof  that  the  husband  had  joined 
in  a  previous  surrender  of  the  copy- 
holds to  the  use  of  a  stranger  for  the 
wife's  life,  and  was  not  entitled  to  cur- 
tesy, that  he  was  present  in  the  court 
at  which  the  surrender  in  question 
took  place;  that  the  entry  of  the  sur- 
render in  the  court-roll  was  incom- 
plete, but  contained  no  entry  of  the 
consent ;  and  that  the  surrenderee  was 
admitted,  but  did  not  take  possession. 

(6.)  And  semble,  that  a  jury  ought 
not  so  to  assume,  on  these  facts  alone. 

(7.)  The  objection  to  the  want  of 
consent,  or  to  its  not  being  expressed 
in  the  surrender  and  admission,  may 
be  taken  by  a  party  claiming  as  heir  to 
the  wife. 

(8.)  The  statement,  in  the  case,  of 
the  necessity  of  the  husband's  consent, 
5  S  2  cannot 
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cannot  be  understood  to  apply  to  cases 
only  where  he  has  an  interest  at  the 
time  of  the  surrender. 

(9.)  A  surrender  expressed  that  S. 
"  came  by  W.  H.  and  R.  J.  his  assignees 
duly  appointed."  Held  to  be  no  proof, 
against  a  party  disputing  the  surrender, 
that  S.  had  been  a  bankrupt,  nor  of 
W.  H.  and  R.  J.  having  been  authorised 
by  him  to  appear. 

(10.)  A  surrender  so  expressed  does 
not  satisfy  a  custom,  that  a  surrender 
may  be  made  by  attorney  duly  ap- 
pointed, and  that,  when  a  surrender  is 
so  made,  it  is  to  be  mentioned  in  the 
surrender  that  it  was  made  by  attorney 
duly  appointed. 

(11.)  By  a  deed  of  January  1796, 
reciting  iS/s  bankruptcy,  and  the  con- 
veyance under  it  of  land,  belonging  to 
,S^.,  to  T.  W.,  T.  W.  conveyed  to  B.  for 
the  purpose  of  making  a  tenant  to  the 
praecipe.  B.  was  no  party  to  this  deed ; 
but  he,  in  February  1796,  by  deed  not 
referring  expressly  to  the  bankruptcy 
or  the  previous  deed,  conveyed  the 
lands  to  a  tenant  to  the  pr£ecipe,  and 
declared  the  uses  of  the  recovery  to  be 
to  his  mother  for  life,  remainder  to 
himself  in  fee:  the  parties  to  the  in- 
tended recovery,  named  in  this  deed, 
were  the  same  as  those  mentioned  in 
the  preceding :  Held,  that  B.^  in  a  suit 
respecting  other  land,  was  not  estopped 
from  disputing  Sh  bankruptcy. 

(12»)  If  the  husband  of  a  woman 
who,  in  1796,  has  a  reversionary  estate 
tail  in  copyhold  lands  in  which  there 
is  no  curtesy,  be  proved  to  have  been 
a  bankrupt  in  1796,  and  the  wife's 
estate  tail  afterwards  vest  in  possession, 
and  she  surrender  it  in  1805,  this  is 
not  prima  facie  proof,  as  against  the 
son  of  the  two,  claiming  under  the 
entail,  that  the  husband  had  no  interest 
at  the  time  of  the  surrender. 

(13.)  ASemi/e,  that  it  would  be  such 
prima  facie  proof  as  against  the  hus- 
band. Doe  dem.  Shelton  v.  *  Shell  on  ^ 
265. 

2.  When  necessary^  Ante,  1. 

3.  When  Court  will   assume  consent. 
Ant^,  1. 

4»  When  jury  may  infer  consent.  Ante, 

5.  Want  of,  who  may  take  advantage  of. 
Ante,  1^ 

6.  Custom  as  to,  when  good.    Ant^,  1, 

7.  Who  may  appear  for  him.    Ante,  1. 


8.  What  interest  he  must  have.  Ante, 
1. 

9.  What  sufficient  proof  of  his  interest. 

(1.)  As  against  others.  Ante,  1. 
(2.)  As  against  himself.  Ante^l. 

COPYRIGHT. 

What  necessary  for  securing.  Statute, 
XIV. 

COSTS. 

1.  Of  award,  how  determined.  Award, 
1.  &  6. 

2.  Of  prosecution,  how  recoverable. 
Prosecution,  2. 

3.  Judge's  certificate. 

(1.)  Under  stat.   43  Eliz.  c.  6.  s.' 2. 

To  a  declaration  in  trespass  for  as- 
saulting and  beating  plaintiff,  imprison- 
ing him  for  a  long  time,  and  during 
that  time  tearing  his  clothes,  defendant 
pleaded  the  general  issue,  and,  as  to 
the  assaulting,  beating,  and  tearing 
the  clothes,  a  justification.  Plaintiff 
replied,  that  the  detention  was  longer, 
and  ttee  other  trespasses  committed 
with  more  violence,  than  was  necessary 
for  the  purposes  alleged  in  the  plea. 
Issue  was  joined  thereupon,  and  on  this 
and  the  general  issue  plaintiff  had  a 
verdict  for  one  shilling.  The  Judge 
certified  to  deprive  of  costs  under  stat, 
43  Eliz.  c.  6,  s.  2.,  and  did  not  certify 
under  stat.  22  &  23  Car.  2.  c.  9.  s.  136, 
that  a  battery  was  proved  :  Held, 

[1.]  That  as  the  action  appeared 
to  be  for  a  battery,  the  Judge  could  not 
certify  under  stat.  43  Eliz. 

[2.]  That  the  battery  was  admitted 
on  the  record,  and  therefore  the  plain- 
tiff was  entitled  to  full  costs  without  a 
certificate  under  stat.  22  &  23  Car.  2. 
c.  9.  Bone  v.  Daw,  711. 
(2.)  Under  stat.  22  &  23  Car.  2,  c.  9. 
See  Ante,  ( 1 .) 

(3.)  Under  stat.  3  &  4  W.  4.  a.  42. 
how  far  final.    Executor,  1.(1.) 

4.  Under  stat.  43  G.  3.  c.  46.  s.  3^  How 
amount  of  verdict  may  be  shown. 
Practice,  XXIV.  2. 

5.  Of  amending  entry  of  judgment  on 
record,  who  to  pay.    Practice,  I.  2. 

6.  Increased  costs  caused  by  amendments, 
liability  of  bail  to.    Bail,  2. 

7.  Right  of  set  off,  by  different  parties  to 
action. 

Jj,  sued 
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L.  sued  K.  and  R.  in  trespass  ;  they 
severed  in  their  defences,  and  appeared 
by  different  counsel  and  attorneys :  the 
the  verdict  was  for  L.  against  K.y  and 
for  R.  against  L. :  Held,  that  i?.'s 
costs  were  to  be  set  off  against  the 
damages  and  costs  recovered  by  L. 
against  if.,  and  that  the  lien  of  L.h 
attorney  upon  such  damages  and  costs 
was  so  far  defeated.  Lees  v.  Rcffitt^ 
707. 

8.  Lien  of  attorney  on  damages  and  costs 
recovered.    Antb,  7. 

9.  Payment  of,  by  executors.  Executor,  1. 

10.  Security  for. 

(1.)  When  it  may  be  obtained. 

[1.]  In  an  action  brought  upon  a 
bond,  in  the  name  of  an  obligee  resi- 
dent abroad,  for  the  benefit  of  an  as- 
signee in  this  country,  the  defendant 
may  claim  security  for  costs  from  the 
nominal  plaintiff :  the  assignee's  writ- 
ten undertaking  is  not  sufficient. 
Youde  V.  Youde,  511. 

[2.]  Since  the  rule  Hil.  2  W.  4. 1.  98., 
a  defendant  may,  before  issue  joined, 
move  to  stay  proceedings  till  security 
for  costs  be  given,  on  account  of  the 
plaintiff's  residence  abroad,  though  he 
has  pleaded  after  knowledge  of  that 
fact. 

Held  so,  where  plaintiff  gave  notice 
of  action,  describing  himself  as  resident 
abroad,  Ap)il  10th,  served  process 
Mat/  12th,  declared  Mat/  2od,  and 
received  plea  Mat/  27th,  and  the  mo- 
tion was  made  Mat/  50th. 

Where  no  application  has  been  made 
to  the  plaintiff  for  security  before 
moving,  the  Court,  in  granting  such 
rule,  will  oblige  the  defendant  to  pay 
the  costs  of  the  motion.  Fletcher  v. 
Leiu,  551. 

(2.)  Who  to  pay  costs  of  application. 
Ante,  10.  (1.)  [2.] 

11.  On  election  petition,  under  stat. 
9  O.  4.  c.  22. 

(1.)  When  taxable.  Parliament,  2.  (1.) 
(2.)  Speaker's  certificate  for,  when  it 
will  be  enforced.  Parliament,  2.  (1.) 

COUNTY. 
Accounts,  allowance  of.    Rate,  1. 

COURT  OF  ASSIZE. 

Power  to  grant  expenses  of  prosecution. 
PrQseciUion,  2. 


COURT  BARON. 

Appointment  of  officers,  how  to  be  made. 
Manor,  1. 

COURT,  ECCLESIASTICAL. 
See  Ecclesiastical  Court. 

COURT,  INFERIOR. 
See  Inferior  Court. 

COURT  OF  KING'S  BENCH. 

Authority  to  review  Judge's  order.  Ex- 
ecutor, 1.  (1.) 

COURT  LEET, 

1.  Time  for  holding.    Mandamus,  I.  1. 

2.  Appointment  of  constable.  Constable,  I . 

COVENANT. 

1.  When  joint. 

By  indenture  of  lease,  reciting  that 
L.  had  agreed  to  take  premises  of  C, 
and  that  it  had  also  been  agreed  that 
R.  should  enter  into  the  covenant  after- 
mentioned  for  sectiring  payment  of  the 
rent^  it  was  witnessed  that  in  consider- 
ation of  the  covenants  after-mentioned 
on  the  part  of  L.  to  be  performed,  and 
particularly  of  the  covenatit  therein- 
after entered  into  by  R.,  the  said  C, 
at  the  request  of  R.,  demised  to  L., 
&c.  And  L.  and  R.  covenanted  to 
C.  that  they  would  pay  him  the  rent 
on  the  appointed  days  :  and  further, 
that  L.,  his  executors,  &c,  should  and 
would  keep  the  premises  in  repair. 
There  were  other  covenants  similarly 
framed  to  this  last,  for  matters  to  be 
performed  by  L.,  and  a  proviso  for 
re-entry  if  the  rent  should  be  in 
arrear,  or  if  L.,  his  executors,  &c. 
should  not  perform  the  covenants  in 
the  indenture  contained,  on  his  and 
their  part  to  be  performed  :  and  there 
was  a  covenant  by  C.  to  L.  for  quiet 
enjoyment,  L.,  his  executors,  &c.  pay- 
ing the  rent  and  performing  the  cove- 
nants in  the  indenture  before  con- 
tained : 

Held,  that  R.  was  jointly  bound 
with  L.  by  the  covenant  to  repair,  as 
5  S  5  weii 
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well  as  the  covenant  to  pay  rent. 
Cojiland  V.  Laporte,  517. 
2.  How  far  covenanting  party  estopped 
^    from  afterwards  denying  truth  of  alle- 
gations.    Evidence^  lY.  1, 

CUSTOM. 

1.  As  to  surrender  of  copyhold  by  feme 
covert. 

(1.)  How  construed.    Copt/hold,  1. 
(2.)  When  good.    CopT/kold,  1. 

2.  Of  appointing  officers  in  manor  court, 
how  far  it  legalizes  subsequent  ap- 
pointments.   Manor,  1. 

5.  To  take  profits  in  alieno  solo. 

(1.)  To  an  action  of  trespass  for  taking 
away  sand  from  the  plaintiff's  close,  it 
was  pleaded,  that  the  close  was  con- 
tiguous to  the  sea  shore,  in  Cormvall ; 
that  the  sand  had  from  time  to  time, 
before  the  times,  &c.,  drifted  and  been 
carried  by  the  wind  from  the  sea-shore 
upon  the  said  close,  and  been  there 
deposited;  that  in  the  parish  of  E. 
there  was  a  custom  for  all  the  inhabit- 
ants for  the  time  being,  occupying 
lands  in  E.,  to  enter  the  close  at 

^'^^'^  seasonable  times,  and  take  therefrom 
reasonable  quantities  of  all  such  sand 

^  '  as  had  so  drifted,  &c.,  for  the  purpose 
of  manuring  the  lands  in  their  occu- 
pation in  the  said  county;  and  the 
defendant  justified  as  an  inhabitant 

®'^'^5and  occupier,  &c. : 

-Ja-     Held,  a  bad  plea ;  first,  because  the 

iMU  allegation  of  a  custom  was  too  vague ; 
secondly,  because  the  supposed  custom 
was  at  all  events  void,  inasmuch  as 
the  sand,  when  drifted  upon  a  close, 
became  part  of  it,  and  the  claim  there- 
fore was  to  take  a  profit  in  alieno 
solo. 

(2.)  Issue  being  joined  on  a  plea  of 
prescription,  pleaded  to  a  declaration 
for  trespass  in  G.,  if  the  plaintiff's 
witness  be  asked,  in  cross-examination, 
questions  respecting  the  user  in  other 
places  than  G.,  and  prove  such  user, 
the  plaintiff  in  re-examination  may 
shew  an  interruption  of  the  user  in 
such  other  places. 

If  such  witness,  on  cross-examin- 
ation. Voluntarily  depose  to  such  user, 
in  answer  to  a  question  not  relating  to 
it,  the  plaintiff  may  still  re-examine  as 
above,  unless  the  defendant  apply  to 
ano-i  J,aVe  su-^h  voluntary  answer  struck  out 
.  of  the  Judge's  notes.      J  ' 


(4.)  QnjEre,  whether  there ««3iaw«*ist 
contemporaneously,  in  respect  to  the 
same  land,  a  prescription  and  a  custom, 
entitling  to  the  same  easement,  &Ci  ? 

(5.)  Evidence  which  shews  such  a 
custom  is  not  evidence  of  such  a  pre- 
scription, and  vice  versa. 

(6.)  In  trespass  quare  clausum  fregit, 
defendant  justified  in  several-  pleas 
alleging  non-existing  grants,  by  A.,  B,, 
and  C.  respectively,  being  seised  in  fee 
of  the  locus  in  quo,  of  profits  a  pren- 
dre therein,  to  several  parties  respect- 
ively seised  in  fee  of  other  land,  occu- 
piers, &c.,  in  respect  thereof.  The 
replication  traversed  the  several  gratits, 
but  not  the  estate  of  any  grantor  or 
grantee.  The  only  evidence  was  of 
immemorial  user  by  occupiers  of  the 
lands  last  mentioned :  Held,  that  this 
did  not  support  any  of  the  pleas. 

(7.)  So  if  the  pleas  be  of  grants  by 
persons  seised  in  fee,  to  all  the  in- 
habitants of  a  parish,  or  county,  and 
the  grants  only  be  traversed,  and  there 
be  evidence  only  of  immemorial  user 
by  the  inhabitants. 

(8.)  On  a  plea  that  A.  seised  in  fee 
granted  a  profit  a  prendre  in  his  close 
to  B.,  in  respect  of  land  of  which^ff. 
was  seised  in  fee,  if  issue  be  joined 
only  on  the  grant:  Qusere,  whether 
the  plaintiff  be  estopped  from  dis- 
puting the  seisin  of  A.  and  B.  ?  Blewitt 
V.  Tregonning,  554. 

4.  How  far  prescription  and  custom  can 
exist  together.    Ante,  5. 

5.  Evidence  of.    Ante,  5. 

6.  How  custom  to  be  pleaded.    Ante,  S. 

DEED. 

1.  Party  to,  how  far  bound  by  allegations 
in  it.    Estoppel,  1.  (2.);  Evidence,  IV. 

2.  ^tamp  on.    See  Stamp. 

DEMAND. 

1.  What  constitutes  demand  and  refusal. 
Mandamus,  11.  1.;  Bate,  1.(1.) 

2.  Object  of,  when  to  be  stated.  Man- 
damus,  II.  1,  (2). 

DETAINER. 

Proceedings  on  forcible  detainer. 

A  conviction  for  an  unlawful  de- 
tainer is  bad,  if  it  only  state  that  the 
prosecutor  complained  to  the  justices 
of  an  entry  and  unlawful  expulsion 
and  forcible  detainer,  and  that  they 
personally  came  and  found  the  de- 
fendant 
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tii\  femlant  forcibly  detaining  the  pre- 
ei  lDiises,  whereupon  they  convict  him, 
pi-  &c.  For  the  justices  cannot  know, 
l)y  their  view,  without  evidence,  that 
£  the  detainer  was  unlawful,  or  that 
-9  there  had  been  an  unlawful  entry. 

Semble,  per  Lord  Denman  C.  J., 
^ir  that  the  conviction  should  set  out  the 
ef  facts  from  which  the  unlawfulness  of 
^,  •  the  detainer  is  inferred. 

Semble,  that  such  conviction  ought 
.  u  to  shew  that  the  defendant  was  sum- 
.i-nioned,  or  had  otherwise  an  oppor- 
=t  tnnity  to  defend  himself. 
Qfi     At  the  time  of  the  above  conviction, 
the  defendant  tendered  to  the  justices 
a  traverse  of  the  force  complained  of; 
and,  a  few  days  after,  an  inquisition 
,    was  held  before  the  magistrates  for  the 
ft  purpose  of  trying  the  alleged  force  by 
a  jury,  who,  after  hearing  evidence 
ft  fidduced  by  both  parties,  found  the  de- 
.    fendant  guilty;   and  the  magistrates 
|,f  then  gave  restitution.    A  return  was 
3   made  to  this  Court,  on  certiorari,  of 
i;;  the  conviction  and  inquisition.  The 
latter  was  entitled  an  inquisition  in- 
;>  dented  and  taken,  &c.,  by  the  oaths  of 
a  twelve,  &c.,  before, &c.,  who  say,  upon 
T  their  oaths  aforesaid,  that,  &c. :  stating 
s    an  unlawful  entry  and  detainer,  but 
not  reciting  any  complaint  made  by 
the  prosecutors. 
SI     Held,    that  the    inquisition  was 
founded  on  the  conviction,  and  could 
not  be  sustained,  the  conviction  being 
void  ;  and  that  the  inquisition,  even  if 
looked  at  alone,  was  bad,  as  it  did  not 
state  any  complaint,  nor  by  what  au- 
thority the  jury  was  summoned. 

Held,  further,  that  the  Court  was 
bound  to  award  a  re-restitution,  as  a 
consequence  of  quashing  the  convic- 
tion, without  inquiring  into  the  legal 
or  equitable  claims  of  the  respective 
parties. 

The  proceedings  being  returned  by 
certiorari,  and  the  conviction  being, 
upon  a  concilium  and  argument,  pro-' 
nounced  bad,  the  Court  would  not,  as 
a  consequence  of  that  judgment,  quash 
the  inquisition  also,  but  heard  its  vali- 
dity separately  discussed  on  motion. 
Rex  v.  Wilson y  817. 

J:  DEVISE, 
f  i.  What  words  pass  an  estate  in  fee. 
^       Tenant  in  fee  simple  devised  land 
3  5  to, his  wife,  her  heirs  and  assigns,  tor 


ever,  "  with  the  intention  that  she  may 
enjoy  the  same  during  her  life,  and  by 
her  will  dispose  of  the  same  as  she 
thinks  proper."  Held,  that  the  wife 
took  a  fee ;  though,  in  a  later  part  of 
the  will,  the  devisor  limited  lands  in 
fee  by  using  the  words  "  heirs  and 
assigns  for  ever,"  without  any  addi- 
tional words.  Doe  dem,  Herbert  v. 
Thomas,  125. 
2.  What  words  create  an  estate  tail. 

Testator,  seised  in  fee  of  several 
estates,  devised  them  to  trustees  in  fee, 
upon  trust  to  permit  his  sons  and 
daughters  respectively  and  severally  to 
receive  the  rents  and  profits  of  the 
respective  estates ;  with  a  clause  for 
preserving  contingent  remainders.  And 
from  and  immediately  after  the  decease 
of  any  of  his  said  children,  the  testator 
devised  the  estate  limited  to  him  or 
her  for  life  unto  or  among  his  or  her 
child  or  children  living  at  his  or  her 
decease,  for  their  natural  lives  as 
tenants  in  common,  but  with  equal 
benefit  of  survivorship  among  the  rest 
of  the  said  children  if  more  than  one, 
and  any  one  of  them  should  die  with- 
out leaving  issue;  the  child  or  children 
of  each  son  or  daughter  taking  the 
rents  and  profits  of  his  or  her  parent's 
estate  only. 

And  from  and  after  the  decease  of 
all  the  children  of  each  of  his  sons 
and  daughters  without  issue,  he  gave 
the  estate  or  estates  to  them  respect- 
ively limited,  to  and  among  all  the 
issue  of  such  child  or  children  during 
their  lives  as  tenants  in  common,  and 
to  descend  in  hke  manner  to  the  issue 
of  his  said  sons  and  daughters  respect- 
ively, so  long  as  there  should  be  any 
stock  or  offspring  remaining. 

And  for  default  or  in  failure  of 
issue  of  any  of  his  said  sons  and 
daughters,  he  devised  the  estate  limited 
to  him  or  her  dying  without  issue,  to 
the  survivors  of  his  sons  and  daugh- 
ters, for  their  respective  lives,  as  te- 
nants in  common ;  and  after  their 
respective  deaths  to  the  children  of  the 
survivors  of  them  during  their  respect- 
ive lives  as  tenants  in  common,  with 
such  benefit  of  survivorship  as  afore- 
said ;  and  after  the  decease  of  all  of 
them,  to  the  issue  of  such  children,  in 
like  manner  as  the  testator  had  devised 
the  original  estate  of  each  of  the  sons 
and  daughters., 
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And  for  default  or  in  failure  of  issue 
of  all  his  sons  and  daughters  but  one, 
he  devised  all  the  estates  to  that  one 
in  fee. 

Held  that,  under  this  devise,  a  son 
of  the  testator  did  not  take  an  imme- 
diate estate  tail  in  the  premises  devised 
to  him,  but  an  estate  for  life,  with  re- 
mainder in  tail  to  his  children  as  tenants 
in  common,  remainder  to  himself  in 
tail.  Doe  dem.  Gallini  v.  Gallini,  540. 
3.  Proviso  for  shifting  estates,  how  con- 
strued, and  when  barrable  by  recovery. 

(1.)  Lands  were  devised  to  A.  for 
life,  remainder  to  his  first  and  other 
sons  successively  in  tail  male ;  remain- 
der to  J8.,  J.'s  younger  brother,  for 
life ;  remainder  to  ^.'s  first  and  other 
sons  successively  in  tail  male ;  re- 
mainders to  other  younger  brothers 
of  A.;  and  remainders  to  their  sons 
successively  in  tail  male;  remain- 
ders over.  The  will  provided,  first, 
that  every  person  who  should  become 
under  the  will  entitled  to  possession 
of  certain  premises,  being  part  of  the 
lands  devised,  should  take  the  name, 
&c.  of  /S*.  in  a  certain  time ;  and,  in 
default  thereof  (such  default  being 
made  during  certain  lives  in  being,  or 
within  twenty-one  years  after  the  sur- 
vivor's decease),  that  the  devise  to 
such  person  should  become  void,  and 
the  lands  should  go  to  the  person  next 
in  remainder,  as  if  the  person  making 
default  were  dead,  if  tenant  for  life, 
or  dead  without  male  issue,  if  tenant 
in  tail :  secondly,  that  if  the  title  to  a 
certain  earldom  should  descend  upon 
A.  or  any  of  his  younger  brothers,  or 
any  of  his  or  their  sons  during  the 
life  of  A.  or  of  any  of  his  younger 
brothers,  or  within  twenty-one  years 
after  the  survivor's  decease,  the 
estate  of  such  person,  to  whom  the 
title  should  come,  should  cease,  and 
the  lands  should  go  to  the  person  next 
in  remainder  expectant  upon  the  de- 
cease and  failure  of  issue  male  of  the 
person  to  whom  the  title  should  come, 
in  the  same  manner  as  if  the  person 
on  whom  the  title  descended  were 
dead  without  issue,  such  person  next 
in  remainder  taking  the  name,  &c.  of 
S.  as  aforesaid. 

Held,  first,  that  the  proviso  for 
shifting  the  estate  in  case  of  the  de- 
scent of  the  title,  was  not  confined  to 
^.'s  estate,  but  attached  to  all  the 


estates  created  by  the  will,  as  they 
should  successively  vest  in  possession. 

Secondly,  that  on  the  title  descend- 
ing to  any  tenant  for  life,  the  estates 
were  to  go,  not  to  his  issue,  but  to  the 
next  branch  of  the  family. 

A.,  being  in  possession,  a  common 
recovery  was  suffered,  in  which  the 
lands  were  conveyed  (by  lease  and 
release  by  A.  and  his  eldest  son)  to  a 
tenant  to  the  praecipe,  during  the  joint 
lives  of  such  tenant  and  A.;  and  J.'s 
eldest  son  was  vouched  over,  but  A. 
was  not  vouched  ;  afterwards  the  title 
descended  upon  A. 

Held,  first,  that  such  recovery  de- 
stroyed all  remainders  expectant  upon 
the  natural  determination  of  the  estate 
tail  of  ^.'s  son,  and  the  proviso  for 
shifting  the  estates  in  the  event  of  the 
title  descending,  so  far  as  it  was  at- 
tached to  that  estate  tail,  and  all 
remainders  or  subsequent  estates  limi- 
ted to  come  into  possession  on  the 
descent  of  the  title  upon  J.'s  son, 
grandson,  &c. 

But,  secondly,  that  J8.  was  entitled 
to  claim  by  virtue  of  the  proviso,  not 
merely  as  defeating  or  determining  the 
estate  tail,  but  as  operating  ante- 
cedently to  that  estate ;  and  that  such 
antecedent  claim  was  not  barred  by  the 
recovery. 

While  A.  was  in  possession,  B.  and 
his  eldest  son,  by  deed  truly  reciting 
the  facts,  released  their  interest  to 
trustees  :  Admitted  that,  this  being  a 
release  of  a  possibility  to  a  party  not 
privy  in  estate,  and  the  whole  truth 
appearing  by  the  deed,  no  legal  in- 
terest passed  either  by  way  of  convey- 
ance of  interest  or  by  way  of  estoppel. 
Doe  dem.  Dumley  v.  Marl  of  Scarho" 
roughs  2. 

(2.)  Lands  were  devised  to  R.  for 
life ;  remainder  to  trustees  to  preserve 
contingent  remainders;  remainder  to 
R^s  first  and  other  sons  successively 
in  tail  male:  remainder  to  J".,  ii.'s 
younger  brother,  for  life ;  remainder 
to  trustees  to  preserve  &c. ;  remainder 
to  J.'s  first  and  other  sons  successively 
in  tail  male :  remainder  to  2^.,  another 
younger  brother  of  R. ;  remainder  to 
trustees  to  preserve  &c. ;  remainder  to 
F's  first  and  other  sons  successively 
in  tail  male:  remainders  to  other 
younger  brothers  of  R. ;  and  (after  re- 
mainders to  preserve  &c.)  remainders 
respectively 
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respectively  to  their  sons  successively 
in  tail  male  :  remainders  over. 
The  will  contained  two  provisoes. 
First,  that  every  person  and  persons 
who,  by  virtue  of  the  will,  should 
become  entitled  to  certain  premises, 
being  part  of  the  lands  devised,  should, 
within  two  years  after  he  and  they 
should  severally  become  so  entitled, 
take  upon  himself  and  themselves  the 
surname  of  (S.,  jointly  with  any  dignity 
or  title  that  might  be  vested  in  him  or 
them,  and  quarter  the  arms  of  S. 
with  his  or  their  own  family  arms, 
and  take  such  means  as  might  be 
requisite  to  enable  him  or  them  re- 
spectively so  to  do ;  and,  in  case 
any  such  person  or  persons  should 
refuse  or  neglect  so  to  do,  then  the 
limitation  to  him  or  them  (such  neg- 
lect, &:c.,  being  made  during  the 
lives  of  E.  or  of  any  of  his  younger 
brothers,  living  at  the  devisor's  de- 
cease, or  within  twenty-one  years  after 
the  survivor's  decease)  should  cease, 
determine,  and  become  utterly  void; 
and  the  lands  should  immediately  go 
to  the  person  next  in  remainder  under 
the  will,  in  the  same  manner  as  if  such 
person  or  persons  so  neglecting,  &c., 
being  tenant  or  tenants  for  life,  was 
or  were  dead,  or,  being  tenant  or 
tenants  in  tail,  was  or  were  dead 
without  issue  male,  without  preju- 
dice to  such  jointures,  portions,  terms, 
&c.,  as,  by  virtue  of  powers  after- 
wards contained  in  the  will,  should 
have  been  limited,  &c.,  before  such 
cesser  or  determination  of  the  estate  of 
the  person  or  persons  so  neglecting,  (%c. 

Secondly,  that,  if  the  title  to  a  cer- 
tain earldom  (which  was  the  only  dignity 
or  title  shewn  to  exist  in  the  family) 
should  descend  to  any  of  them  the  said 
M.f  J.,  F.,  &c.,  or  to  any  of  their  sons 
(within  any  of  the  lives,  &c.,  as  before), 
then,  and  in  such  case,  and  as  and 
when  the  title  should  come  to  him  or 
them,  the  estate  which  he  or  they 
should  then  be  entitled  to  in  the  lands, 
under  or  by  virtue  of  the  will,  should 
cease,  determine,  and  become  void; 
an  d  the  lands  should  immediately  go 
to  the  person  and  persons  who,  under 
the  limitations  aforesaid,  should  then 
be  next  in  remainder  expectant  on  the 
decease  and  failure  of  issue  male  of 
the  person  to  whom  the  title  should  so 
come,  in  the  same  manner  as  such 
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person  or  persons  so  in  remainder 
would  take  the  same  by  virtue  of  the 
will,  in  case  he  or  they  to  whom  the 
title  should  come  was  or  were  actually 
dead  without  issue ;  such  person  and 
persons  so  in  remainder  complying 
with  the  first  proviso  :  provided  that 
any  such  cesser  of  the  estate  of  the 
person  or  persons  to  whom  the  title 
should  come  should  not  prejudice,  &c. 
(asbefore,  for  preserving  jointures,&c.). 

The  title  descended  to  R.j  while  in 
possession  of  the  lands,  whereupon  J. 
took  possession,  and  assumed  the  name 
and  arms  of  S. 

J.  being  in  possession,  a  common 
recovery  was  suffered,  in  which  the 
lands  were  conveyed  (by  lease  and  re- 
lease by  J.  and  his  eldest  son)  to  a 
tenant  to  the  praecipe  for  the  joint 
lives  of  such  tenant  and  J.,  and  J.'s 
eldest  son  was  vouched  over,  but  J. 
was  not  vouched ;  and  the  uses  of  th'e 
recovery  were  declared  to  be  to  J.  for 
life,  remainder  over. 

While  J.  was  in  possession,  F.  and 
his  eldest  son,  by  deed  truly  reciting 
the  facts,  released  their  interest  to 
trustees,  who  were  strangers  in  interest,, 
habendum  to  and  to  the  use  of  the 
trustees  in  fee,  upon  such  trusts  as. 
should  correspond  with  the  uses  and 
trusts  which  had  been  declared  of  the 
recovery ;  and  F.  and  his  eldest  son 
covenanted  with  the  trustees  that  they 
had  not  encumbered  or  impeached^ 
and  for  further  assurance. 

Afterwards  the  title  descended  to  J. 

F.  having  died,  and  his  eldest  son 
having  brought  ejectment  against  J.  i 
Held, 

(Assuming,  first,  that  the  second 
proviso  was  capable  of  operating  more 
than  once,  and  was  not  at  an  end 
upon  the  descent  of  the  title  to  i 

Assuming,  secondly,  that  the  provisoj. 
upon  the  title  coming  to  a  tenant  for 
life,  determined  the  estates  both  of 
such  tenant  for  life  and  of  all  his  sons  : 

Assuming,  thirdly,  that  the  plaintiff 
was  not  barred  or  estopped  by  the  re- 
lease to  the  trustees,  or  by  the  above- 
mentioned  covenants :) 

That  the  second  proviso  created  no 
new  estate  on  the  descent  of  the  title  % 
that  the  lessor  of  the  plaintiff  could 
claim  only  by  virtue  of  the  limitation 
expectant  upon  the  estate  tail  of  J.'s 
eldest  son ;  and  that  the  recovery  de-^ 

feated 
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feated  such  a  limitation,  and  wasthere-f 
fore  a  bar  to  the  ejectment.     Earl  of 
Scarborough  v.  Doedem.  Savile. 
4.  On  what  obligations  of  devisor  devisee 
liable. 

,  J  (l .)  as  surety  for  J.  became  party 
to  an  indenture  whereby  A.  leased 
land  to  J.y  at  a  rent  payable  by  J.,  for 
a  term  determinable  on  A.\  death; 
and  B.  and  J.  covenanted  jointly  and 
severally  for  themselves  and  their  heirs 
that  J?,  and  J".,  or  one  of  them,  or 
their  heirs,  executors,  &c.,  should  pay 
the  rent  reserved,  and  also  a  further 
rent,  as  liquidated  damages,  if  the  land 
were  farmed  contrary  to  the  covenants 
■of  the  lease.    After  jB.*s  death,  rents 

f  -of  both  kinds  became  due :  Held,  that 

■  j5.'s  devisees  were  not  liable,  under 
Stat.  3  &  4  H^.  4-  M.  c.  14.,  to  an  action 
of  debt  for  an}'^  of  the  sum  due. 

e  (2.)  In  the  above  action,  the  declar- 
ation stated  that,  during  the  term,  to 
-wit,  1st  of  August  1825,  B.  died,  and 
that  the  rents  became  due  on  days 
named,  which  appeared  by  the  dates, 
but  were   not  alleged,  to  be  later 

^  than  that  day.  Plea,  that  B.  died 
before  any  part  of  the  debt  became 
due,  concluding  to  the  Court.  On 
special  demurrer  to  the  plea,  for  not 
traversing  or  denying,  or  confessing  and 
avoiding,  and  for  putting  in  issue  mat- 
ter of  law :  Held,  that  if  the  declaration 
did  not  shew  a  debt  in  5,'s  lifetime, 
it  was  bad ;  and  that,  if  it  did,  the 
plea  traversed  it ;  and  that  the  conclu- 

n  sion  to  the  Court,  if  bad  at  all,  should 

.A  have  been  specially  objected  to  by  the 
demurrer. 

(.■5.)  In  order  to  induce  the  Court  to 
exempt  an  executor,  who  has  failed  in 

"-  an  action  brought  by  him  in  that 
character,  from  costs,  under  stat. 
3&4  W.4.  c.  42.  s.  31.,  it  is  not  suffi- 
cient that  the  action  has  been  brought 

J  Jbona  fide,  under  counsel's  advice,  and 
that  it  has  been  defeated  on  a  difficult 
point  of  law,  unless  there  be  improper 
conduct  on  the  part  of  the  defendant. 
Unnecessary  prolixity  in  the  pleadings 
is  not  such  conduct.  Nor  omitting  to 
give  the  plaintiff  information  which 
might  have  prevented  his  proceed- 
ing with  the  action,  if  the  plaintiff  did 

C'ftot  apply  for  the  information.  Farley 
V,  Briant,  839. 
=B§3il6  %omnm  "iooiq  iBdw  ^ahl  -jo'l 
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^  disclaimer:'^' 

How  far  assignees  bound  to  disclaim'^c- 
ceptance  of  term.    Assignment,  1. 

distress.  I 

1.  Proceedings  necessary  before  issuing 
of  warrant. 

( J .)  By  a  local  act  commissioners 
were  empowered  to  make  paving  rates, 
and  to  hear  and  relieve  parties  com- 
plaining of  such  rates.  The  act  also 
gave  an  appeal  from  the  commis- 
sioners to  the  sessions.  And  it  pro- 
vided that,  on  nonpayment  of  rates 
for  seven  days  after  personal  demand, 
it  should  be  lawful  for  certain  justices, 
upon  proof  on  oath  of  such  demand 
and  nonpayment,  to  issue  a  distress 
warrant.  Justices,  being  applied  to 
for  such  warrant,  refused  to  grant  it, 
but  stated  that  they  would  do  so  if  a 
proper  information  were  sworn,  and 
the  party  summoned  before  them. 

The  Court  refused  a  mandamus  to 
compel  the  justices  to  issue  a  warrant 
without  summoning  the  party. 

Supposing  that  the  act  authorised 
the  justices  to  grant  a  warrant  without 
summons,  held,  nevertheless,  that  they 
acted  rightly  in  not  so  granting  it. 
Bex  V.  Hughes^  425. 

(2.)  By  statute  establishing  a  gas 
light  company,  it  was  enacted,  that  if 
any  person  should  refuse  or  neglect, 
for  ten  days  after  demand,  to  pay  any 
rent  due  from  him  to  the  company 
for  the  supply  of  gas,  such  rent  should 
^e  recovered  by  the  company  or  their 
clerk  by  warrant  of  any  justice  of 
peace  for  the  town,  &c.,  and  it  should 
be  lawful  for  the  company,  or  their 
clerk,  or  any  person  acting  under  their 
authority,  with  such  warrant,  to  levy 
the  sum  so  due  by  distress  and  sale  of 
the  goods  of  the  party  so  neglecting 
or  refusing  to  pay,  or  the  same  might 
be  recovered  by  action,  &c. 

Held,  that  a  warrant  so  issued  by  a 
justice,  without  previously  summoning 
and  hearing  the  party  to  be  distrained 
upon,  was  illegal,  though  a  summons 
and  hearing  were  not  in  terms  re- 
quired by  the  act. 

Where  a  magistrate  grants  a  war- 
rant in  the : ft^tur^  of  .^%ejuy!^Uf>x}~,,hp  is 

bound 
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bound  first  to  summon  and  hear  tlie 
parties,  unless  the  statute  under  which 
he  acts  clearly  renders  the  discharge 
of  that  function  ministerial  only,  or  in 
some  other  manner  dispenses  with  the 
summons  and  hearing. 

In  trover  for  distraining  plaintiff's 
goods,  the  company  justified  under  the 
above  warrant,  and  stated  that  it  was 

J  '  issued  on  the  complaint  of  their  col- 
lector, and  that  he,  by  virtue  of  it  and 
under  their  authority,  seized  the  plain- 

,  tiff's  goods  for  the  purpose  of  levying 
a  sum  owing  by  him  to  them,  and  duly 
demanded  according  to  the  act. 

Held,  that  the  warrant,  although  it 
would  have  protected  the  clerk  or  an 
officer,  was  no  justification  to  the  com- 
pany, they  not  having  acted  in  obedi- 

.  ence  to  it,  but  having  put  it  in  force 
as  parties.    Painter  v.  Liverpool  Gas 

«^  Company^  455.  See  also  Statute 
XXXVII. 

s2i  Who  may  justify  under  illegal  war- 

-  rant.    Ante,  1,(2.);  Post,  3. 

'is.  Suspension  of  execution  of  warrant. 
Two  justices  allowed  the  accounts 
of  overseers  going  out  of  office.  By  a 
subsequent  warrant,  reciting  that  on 
the  accounts  a  certain  balance  ap- 
peared  to  be  in  the  hands  of  one  of 
the  overseers,  which  he  had  neglected 
and  refused  to  pay,  they  required  the 
succeeding  overseers  to  distrain  for  the 
balance  on  his  goods,  under  stat.  50. 

5-  (t.  5.  c.  49.  s.  1.    Afterwards,  a  doubt 

■  being  raised  whether  the  balance  was 
correctly  ascertained,  they  signed  an 
order  to  the  overseers  to  suspend,  and 
not  execute,  the  warrant  of  distress. 

^  This  was  delivered  to  one  of  the  over- 
seers, who  nevertheless  distrained.  An 
action  of  trespass  being  brought  against 
him, 

Held,  that  the  justices  had  no  power 
to  suspend  the  order  on  account  of  a 
doubt  as  to  the  correctness  of  the  bal- 
ance; that  the  defendant,  therefore, 
was  acting  uuder  a  legal  warrant,  and 
was  entitled  to  a  demand  of  a  copy  of 
the  warrant,  under  stat.  24  G.  2.  c.  44. 

6. 

Quisre,  whether  the  justices  vvho  is- 
^  sued  the  warrant  could  have  suspended 
=  it  under  any  circumstances,  as,  for  in- 
stance, upon  discovering  that  the  bal- 
ance had  been  paid  before  the  warrant 
=  was  signed.  Barons  v.  Liiscombe,  589. 
^.  Demand  of  copy  of  warrant.    Ant£^  5. 


V:>  Vt»^    „rfEASEMENT.  ■■,16  b  moi 
o'^y%ee  Ancient  lights.  '^^'^^^ 

ECCLESIASTICAL  COURT. 
When  court  of  K.  B.  will  interfere  with, 
by  prohibition.    Mandamus,  II.  3. 

EJECTMENT. 

1.  When  barred  by  Stat.  .5  &  4  W.A. 
C.27.     17.     Statute, ^X^h  \. 

2.  What  constitutes  adverse  possession. 
Adverse  possession,  1. 

5.  Who  estopped  from  contesting  title. 

Lessor  of  the  plaintiff  being  in  pos- 
session of  a  house  and  premises,  de- 
fendant asked  leave  to  ,  get  vegetables 
in  the  garden ;  and,  having  obtained 
the  keys  for  this  purpose,  fraudulently 
took  possession  of  the  house,  and  set 
up  a  claim  of  title :  Held  that,  having 
entered  by  leave  of  the  party  in  pos- 
session, she  could  not  defend  an  eject- 
ment, but  was  bound  to  deliver  up  the 
premises  before  she  proceeded  to  con- 
test the  title. 

A  mere  licensee  is,  in  this  respect,  on 
the  same  footing  as  a  tenant.  Doe 
dent.  Johnson  v.  Baytup,  188.| 

ELECTION. 

Of  member  of  parliament ;  what  con- 
stitutes bribery.  Bribery,!. 

ELEGIT.  ?  f 

Inquisition  under;  truth  whether  6xannn- 
able  by  Court  on  motion.  Practice,  X. 

ENTRY. 

Forcible  entry  and  detainer.    See  De- 
tainer. 

ESCAPE. 

Sheriff's  return  of  writ,  how  far  conclu- 
sive evidence.    Sheriff,  I. 

ESTATE  feoforro^ 

1.  Fee,  what  words  pass.    Devise,  1. 4 

2.  Tail.  ■ 

(1.)  What  words  create.    Devise^  2. 

(2.)  Proviso  for  shifting  estate,  how 
construed;  how  affected  by  recovery. 
Devise,  5. 

5.  For  life,  what  proof  satisfies  allega- 
tion of.    Evidence,  XII.  1.  (2.) 

ESTOPPEL. 
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ESTOPPEL. 

1 .  Party  to  deed,  how  far  bound  by  al- 
legations in  it. 

(1.)  See  Evidence,  IV. 

(2.)  By  a  deed  of  January  1796, 
reciting  (S.'s  bankruptcy,  and  the  con- 
veyance under  it  of  land,  belonging 
to  S.,  to  T.  W.,  T.  W.  conveyed  to  B. 
for  the  purpose  of  making  a  tenant 
to  the  praecipe.  B.  was  no  party  to 
this  deed;  but  he,  in  February  1796, 
by  deed  not  referring  expressly  to  the 
bankruptcy  or  the  previous  deed,  con- 
veyed the  land  to  a  tenant  to  the  prae- 
cipe, and  declared  the  uses  of  the 
recovery  to  be  to  his  mother  for  life, 
remainder  to  himself  in  fee :  the  par- 
ties to  the  intended  recovery,  named 
in  this  deed,  were  the  same  as  those 
mentioned  in  the  preceding:  Held, 
that  B.,  in  a  suit  respecting  other  land, 
was  not  estopped  from  disputing  S.'s 
bankruptcy. 

If  the  husband  of  a  woman  who,  in 
1796,  has  a  reversionary  estate  tail  in 
copyhold  lands  in  which  there  is  no 
curtesy,  be  proved  to  have  been  a 
bankrupt  in  1796,  and  the  wife's  estate 
tail  afterwards  vest  in  possession,  and 
she  surrender  it  in  1805,  this  is  not 
prima  facie  proof,  as  against  the  son  of 
the  two,  claiming  under  the  entail, 
that  the  husband  had  no  interest  at 
the  time  of  the  surrender. 

Semble,  that  it  would  be  such  prima 
facie  proof  as  against  the  husband. 
Doe  dem.  Shelton  v.  Shelton,  265.  (See 
whole  placitum.  Copyhold^  1 .) 

2.  How  far  party  who  traverses  grant 
is  estopped  from  disputing  seisin  of 
grantor.    Evidence,  X. 

5,  How  far  release  and  assignment  of 
possibility  of  estate,  with  covenants 
against  incumbrances,  and  for  further 
assurance,  operates  at  law  by  way  of  es- 
toppel. Devise,  5. 

EVIDENCE. 

I.  Admissions. 

1.  Offer  to  pay  money,  how  far  an 
admission  of  party  having  received 
it.    Assumpsit,  VI.  1. 

2.  Payment  of  money  into  court,  what 
it  admits.    Payment  into  court. 

II.  Depositions. 

Under  the  Bankrupt  Act,  6  G.  4. 
c^  16,  5.  92.,  the  depositions  taken  be- 


fore the  commissioner  are  evidence  of 
the  petitioning  creditor's  debt,  the 
trading,  and  the  act  of  bankruptcy,  in 
an  action  of  trover  brought  by  the  as- 
signees, though  the  declaration  states  a 
conversion  in  the  time  of  the  assignees 
only,  if  the  cause  of  action  be  one  for 
which  the  bankrupt  himself  might  have 
sued. 

For  ascertaining  whether  or  not  the 
case  is  within  sect.  92.,  the  criterion 
is,  whether  the  bankruptcy  be  only  a 
formal  step  in  the  evidence,  or  whe- 
ther it  be  so  essentially  a  part  of  the 
ground  of  action  that,  without  proof 
of  it,  no  party  could  recover  in  respect 
of  the  alleged  cause. 

This  is  to  be  decided  by  the  Judge, 
upon  the  opening  of  evidence  at  the 
trial.  Kitchener  and  others  v.  Power, 
232. 

III.  Written  entries. 

1.  Judge's  notes,  when  sufficient  to 
prove  amount  of  verdict.  Practice, 
XXIV.  2. 

2.  Minute  book,  to  prove  term  of  ser- 
vant's engagement  by  master.  Prin- 
cipal and  Agent ^  2. 

IV.  Deed  how  far  conclusive. 
1.  As  against  party  to  it. 

In  ejectment  by  grantee  of  an  an- 
nuity against  the  grantor,  for  premises 
on  which  the  annuity  was  secured,  it 
appeared  that  no  memorial  had  been 
enrolled.  The  lessor  of  the  plaintiff' 
contended  that  none  was  necessary,  by 
sect.  10.  of  the  Annuity  Act,  53  G.  5. 
c.  141.,  the  premises  being  of  greater 
value  than  the  annuity,  in  proof  of 
which  he  relied  on  a  clause  in  the  an- 
nuity deed,  wherein  the  defendant  co- 
venanted that  the  premises  were  of 
more  than  sufficient  value  to  answer 
and  pay  the  annuity.  '  The  defendant 
offered  evidence  to  prove  that  the 
premises  were  not  of  such  value  when 
the  annuity  was  granted. 

Quaere,  whether  a  covenant,  as 
above,  is  a  declaration  which  estops 
the  party  making  it  from  afterwards 
disputing  in  an  action  the  fact  cove- 
nanted for.  But,  assuming  that  it 
were  so  in  other  cases. 

Held,  that  it  could  not  preclude  a 
party  from  giving  proof  that  the  an- 
nuity was  granted  in  contravention  of 
the  statute.  Doe  dem.  Chandler  v. 
Ford,  649, 

2.  As 
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2.  As  against  persons  claiming  under 

it,  but  not  parties  to  it. 

An  indenture  of  mortgage,  of  1817^ 
recited  that,  by  a  former  indenture,  of 
1815.  in  consideration  of  200/.  con- 
veyed the  premises,  of  which  he  was 
tenant  in  fee,  to  C.  and  H,  for  1000 
years,  subject  to  a  proviso  of  redemp- 
tion; that  P.,  at  the  request  of  A., 
had  paid  C.  and  H.  the  200/.  and  ad- 
vanced a  further  sum  to  A.,  and  that, 
in  consideration  thereof,  C.  and  at 
A.^s  request,  did  assign,  and  A.  did 
grant,  &c.,  to  P.  the  premises  com-* 
[)rised  in  the  original  mortgage,  from 
thenceforth  for  all  the  residue  of  the 
said  term  of  1000  years,  subject  to  a 
n<jw  proviso  of  redemption.  In  eject*- 
ment  brought  by  the  representatives  of 
P*  against  those  of  A., 

Held,  that  the  deed  of  1817  (with 
proof  of  J.'s  seisin  in  fee)  was  sufEi- 
cient  evidence  of  title  in  P.,  without 
production  of  the  deed  of  1815:  that, 
if  the  recital  of  the  former  deed  were 
admissible,  it  must  be  taken  altogether, 
and  showed  a  right  in  C.  and  H.  to 
assign  the  term;  and,  if  it  were  re- 
jected, nothing  appeared  to  prevent 
J.,  as  tenant  in  fee,  from  granting  a 
term  to  P. 

That,  if  the  recital  in  the  deed  of 
1817  were  rejected  as  proof  of  a  right 
in  C.  and  H.  to  assign,  it  might  still  be 
looked  to  for  the  purpose  of  ascertain- 
ing what  term  was  intended  to  pass  by 
the  deed.  And  that  from  the  whole 
of  this  deed  it  might  be  collected  that 
the  residue  of  a  term  of  1000  years, 
commencing  in  1815,  was  granted  to 
P.  from  1817.  JDoe  dem.  Rogers  v. 
Brooks,  513. 

V.  Secondary  evidence  of  written  docu- 
ments. 

1.  Contents  of. 

Where  a  document  is  proved  to 
have  come  into  the  hands  of  one  party 
to  a  cause,  the  opposite  party  cannot 
entitle  himself  to  give  secondary  evi- 
dence of  its  contents  by  shewing  that 
it  has  been  since  lost  or  destroyed, 
unless  he  has  served  notice  to  pro- 
duce. 

Defendant  in  ejectment  relied  on  a 
will  devising  all  the  testator's  property 
except  a  pecuniary  legacy.  In  an- 
swer, plaintiff  proved  that,  after  the 
execution  of  such  will,  a  document, 
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which  he  alleged  to  have  been  a  will, 
was  signed  by  the  testator,  and  de-* 
livered  to  a  woman  whom  the  defend* 
ant  afterwards  married,  since  which 
the  witness,'who  prepared  it,  had  heard 
nothing  of  it*  It  was  then  asked,  on 
behalf  of  the  plaintiff,  whether  the  de-« 
ceased  had  declared  that  paper  to  be 
his  will,  and  whether  the  witness  and 
others  had  signed  it  in  his  presence : 
Held,  that  the  questions  could  not  be 
put,  no  notice  having  been  given  to 
produce  the  last-mentioned  document* 
Doe  dem.  Phillips  v.  Morris,  46. 
2.  Proper  execution  of.    Ante,  1 . 

VI.  Stamp  on  probate  how  far  evidence 
of  assets. 

Upon  issue  joined  on  a  plea  by  an 
executor  of  plene  administravit,  the 
amount  of  the  stamp  upon  the  probate 
is  admissible  in  evidence. 

Per  Littledale  J.  It  does  not,  of 
itself,  furnish  prima  facie  evidence  of 
the  amount  of  effects  which  have  come 
to  the  executor's  hands. 

Per  Lord  Benman  C.  J.  If  there 
be  evidence  of  a  long  acquiescence  by 
the  executor,  without  re-demanding 
any  of  the  duty,  it  is  prima  facie  evi- 
dence of  such  amount;  but  it  is  not  of 
itself  evidence  of  such  amount. 

Per  Patteson  J.  It  is  not  such 
prima  evidence,  even  if  a  long  acqui* 
escence  is  shewn.  Mann  v.  Lang, 
699. 

VII.  How  far  party  \nay  allege  his  own 
wrongful  act  in  answer  to  action.  As^ 
sumpsit,  VI.  2.;  Trover,  1. 

VIIL  What  is  sufficient  evidence  of 
corrupt  agreement  under  stat.  2  6r.  2* 
c.  24.  s,  ,7.  (Bribery  Act.)    Bribery^  1. 

IX.  Criterion  whether  cause  of  action 
within  6  G.  4.  c.  16.  s.  92  (Bankrupt 
Act). 

1.  What  is.  Antd,IL 

2.  By  whom  to  be  determined.  Ante^ 
II. 

X.  Evidence,  which  shows  custom,  how 
far  evidence  of  prescription. 

1.  To  an  action  of  tresspass  for  taking 
away  sand  from  the  plaintiff's  close, 
it  was  pleaded,  that  the  close  was 
contiguous  to  the  sea  shore,  in  Corn-> 
wall ;  that  the  sand  had  from  time  to 
time,  before  the  times,  &c.,  drifted 
and  been  carried  by  the  wind  from 
the  sea-shore  upon  the  said  close. 
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im-i  a«id  been  there  deposited;  that  in 
-^fj  the  parish  of  E.  there  was  a  custom 
.If  ;  for  all  the  inhabitants  for  the  time 
Jo    being,  occupying  lands  in  jB.,  to 
VI'  enter  the  close  at  seasonable  times, 
and  take  therefrom  reasonable  quan- 
i!E    tities  of  all  such  sand  as  had  so 
»5V  drifted,  &c.,  for  the  purpose  of 
7d  manuring  the  lands  in  their  occu- 
510  pation  in  the  said  county;  and  the 
aid  defendant  justified,  as  an  inhabitant 
+f    and  occupier,  &c. :    Held,  a  bad 
plea ;  first,  because  the  allegation  of 
a  custom  was  too  vague;  secondly, 
j:c   because  the  supposed  custom  was 
at  all  events  void,  inasmuch  as  the 
sand,  when  drifted  upon  a  close,  be- 
came part  of  it,  and  the  claim,  there- 
fore, was  to  take  a  profit  in  alieno 
solo. 

2.  Issue  being  joined  on  a  plea  of  pre- 
scription, pleaded  to  a  declaration 
for  trespass  in  G.,  if  the  plaintiff  's 

1'  witness  be  asked,  in  cross  examin- 
ation, questions  respecting  the  user 
in  other  places  than  G.,  and  prove 
such  user,  the  plaintiff*  in  re-examin- 
ation may  shew  an  interruption  of 
the  user  in  such  other  places. 

3.  If  such  witness,  on  cross-examin- 
ation, voluntarily  depose  to  such  user 
in  answer  to  a  question  not  relating 
to  it,  the  plaintiff'  may  still  re-ex- 
amine as  above,  unless  the  defendant 
apply  to  have  such  voluntary  answer 
struck  out  of  the  Judge's  notes. 

4.  QuEere,  whether  there  ran  exist 
contemporaneously,  in  respect  to  the 
same  land,  a  prescription  and  a  cus- 
tom, entitling  to  the  same  easement, 
&c.? 

5.  Evidence  which  shews  such  a  cus- 
>  j    tom  is  not  evidence  of  such  a  pre- 

scription,  and  vice  versa. 
1/6.  In  trespass  quare  clausum  fregit, 
V    defendant  justified  in  several  pleas 
<ef    alleging  non-existing  grants,  by  A., 
J5.,  and  C.  respectively,  being  seised 
-I  in  fee  of  the  locus  in  quo,  of  profits 
a  prendre  therein,  to  several  parties 
■    respectively  seised  in  fee  of  other 
'     land,    occupiers,  &c.,    in  respect 
i    thereof.    The  replication  traversed 
i'    the  several  grants,  but  not  the  estate 
of  any  grantor  or  grantee.  The 
only  evidence  was  of  immemorial 
user  by  occupiers  of  the  lands  last 
mentioned :  Held,  that  this  d*ld  not 
support  any  of  the  pleas. 


7.  So  if  the  pleas  be  of  grants  by  j^r- 
sons  seized  in  fee,  to  all  the  inlia- 
bitants  of  a  parish  or  county,  and 
the  grants  only  be  traversed,  attd 
there  be  evidence  only  of  immenlb- 
rial  user  by  the  inhabitants. 

8.  On  a  plea  that  A.  seised  in  ,,fee 
granted  a  profit  a  prendre  in  his 
close  to  B.,  in  respect  of  land  of 
which  5.  was  seised  in  fee,  if  issue 
be  joined  only  on  the  grant:  Quaere, 
whether  the  plaintiff'  be  estopped 
from  disputing  the  seisin  of  ^4.  and 
B.  f    Blewitt  V.  Tregonning^  554'.^ 

XI.  Non-existing  grant.  q 

1.  How  far  proved  by  evidence  of  ijH- 
memorial  user.    Ante^'S..  is 

2.  Traverse  of,  what  it  puts  in  isdfe. 
Ante,  X. 

XII.  Evidence,  how  applicable  to  tfie 
record. 

1.  Variance  between  pleading  and  evi- 
dence. 

(l.)  Terms  of  agreement. 

Where  the  record  alleged  an  agree- 
ment that  work  was  to  be  done  "  within 
a  fortnight"  before  a  given  day,  and 
the  evidence  was  of  an  oral  agreement 
that  it  should  be  done  "a  fortnight" 
before  that  day  :  Held,  that  a  jury  were 
justified  in  finding  a  variance.  Thomas 
V.  Lambert,  61.  (See  also  Principal 
and  Agent,  2.) 

(2.)  Designation  of  interest  in  estate. 

An  allegation,  that  A.  is  tenant  for 
the  life  of  M.,  is  supported  by  proof 
that  A.  and  B.,  being  joint-tenants  for 
the  life  of  ilf.,  conveyed  their  estate 
by  lease  and  release  to  A.,  without  an 
intermediate  party.  Avery  v.  Cheslyn^ 
1 5.    (.See  whole  placitum  Misdirectiouy 

2.  Facts  immaterial  to  the  issue,  ex- 
amination as  to.    Ante,  X. 

3.  In  particular  actions.  , : ;  , 
(l.)  Assumpsit. 

[].]  Use  and  occupation. 
What  sufficient  evidence  against  as- 
signees of  a  term.    Assignment,  1. 
[2.]  Account  stated. 
A  promise  made  by  defendant  after 
action  brought,  to  give  a  cognovit,  ,js 
no  evidence  of  an  account  stated  befo^je 
action   brought.     Spencer  v.  Varry, 
331.    (See  whole  placitum,  Plsading 
III,  4.(1.) 
(2.)  Trespass.  |^ 
What  strictness  of  proof  necessary 

as 
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^.^2pi  to  locus  in  quo  described  by  abut- 

Declaration,  in  trespass,  described  the 
locus  in  quo  by  abuttals  on  the  north, 
,^st,  south,  and  west,  severally  :  and  it 
was  said  to  abut,  on  the  south  and 
g^est,  "towards"  certain  places  named. 
,;The  defendant  pleaded  only  a  justi- 
"i^fication,  in  respect  of  his  seisin  of  the 
g(  locus  in  quo  which  he  averred  to  be 
..parcel  of  the  manor  of  H.,  and  to  have 
'^-been  demised  to  him  by  copy  of  court 
j.roll.    The  plaintiff'  denied  that  it  was 
parcel,  &:c.    On  the  trial,  the  piaintifT 
applied  his  evidence  to  a  trianguhir 
piece  of  land,  not  contiguous  on  all 
=  sides  to  the  places  mentioned  in  the 
abuttals,   but  situated  within  their 
limits : 

Held,  first,  that  the  statement  of 
^  abuttals  could  not  be  objected  to,  on 
the  trial,  as  insufficient  in  itself. 

Secondly,  that  the  plaintiff*  might 
apply  it,  though  not  with  strict  cor- 
rectness, to  the  triangular  piece  of 
land. 

Thirdly,  that  the  defendant  could 
r  not  prove  his  justification  in  respect  of 
'  another  piece  of  land,  also  situated 
,  within  the  limits  of  the  several  places 
named  in  the  abuttals,  but  not  con- 
.  tiguous  to  them  on  all  sides.  Lem- 
'  priere  v.  Humphrey^  181. 

(.5.)  Trover. 

What  is  evidence  of  conversion. 
Trover  y  1. 

XIII.  Payment  of  money  into  court, 
what  it  admits.  Conditiouy  2.  Pay- 
ment into  court. 

XIV.  Examination  of  witnesses. 

How  far  one  party  may  examine  as 
to  immaterial  facts  after  examination 
by  the  other.    Ante,  X. 

EXECUTION. 

1.  Proceedings  where  sheriff"  interested. 
Sheriffs  4. 

2.  Person  in  custody  of  marshal  how  to 
be  changed  in  execution. 

If  a  party,  in  custody  of  the  marshal, 
at  the  suit  of  itf.,  be  charged  in  cus- 
tody in  execution  at  the  suit  of  J.,  by 
a  side-bar  rule,  without  habeas  corpus, 
such  proceeding  is  wholly  void,  and 
the  party  will  be  discharged  out  of 
custody  at  the  suit  of  J.,  at  any  dis- 
tance of  time  from  his  having  been 
charged  in  that  custody. 
■nMifjii,  \  ■ 
■  m 


Although  a  commitment  at  the  suit 
of  A.  be  entered  on  the  roll,  the  de- 
fendant may  shew  that  the  commit- 
ment was  by  a  side-bar  rule,  and  not 
by  habeas  corpus,  the  form  of  entry 
being  the  same  in  both  cases. 

And  if,  after  the  expiration  of  a  year 
and  a  day  from  the  judgment  at  the 
suit  of  A.,  the  party  be  brought  up  by 
habeas  corpus  and  charged  in  execution 
at  the  suit  A.^  before  he  applies  for  his 
discharge  on  the  above  objection,  it 
lies  on  A.  to  show  that  the  judgment 
at  his  suit  has  been  revived  by  scire 
facias,  otherwise  the  objection  is  not 
answered.    Smith  v.  Sandysy  695. 

EXECUTOR. 

1.  Payment  of  costs. 

(1.)  In  an  action  brought  by  an  ex- 
ecutor, if  the  defendant  has  obtained  a 
verdict,  and  the  judge  who  tried  the 
cause  has,  upon  summons,  but  without 
hearing  any  affidavit,  certified  to  de- 
prive the  defendant  of  costs  under 
Stat.  5&4  W.  4.  c.  42.  s.  31.  the  Court 
will  not  review  his  order. 

Quaere,  whether  they  have  authority 
to  do  so.    Maddoclc  v.  Phillips,  198. 

(2.)  In  order  to  induce  the  Court  to 
exempt  an  executor,  who  has  failed  in 
an  action  brought  by  him  in  that  cha- 
racter, from  costs,  under  stat.  3  &  4 
W.  4.  c.  42.  s.  31.,  it  is  not  sufficient 
that  the  action  has  been  brought  bona 
fide,  under  counsel's  advice,  and  that 
it  has  been  defeated  on  a  difficult 
point  of  law,  unless  there  be  improper 
conduct  on  the  part  of  the  defendant. 
Unnecessary  prolixity  in  the  pleadings 
is  not  such  conduct.  Nor  omitting  to 
give  the  plaintiff"  information  which 
might  have  prevented  his  proceeding 
with  the  action,  if  the  plaintiff'  did 
not  apply  for  the  information.  Farley 
v.  Briantf  859.  (See  whole  placitum. 
Devise^  4.) 

2.  Liability  to  contribution  under  Build- 
ing Act. 

Under  stat.  14  G.  5.  c.  78.  (Building 
Act)  s.  41 .  where  a  party  wall  has  been 
rebuilt,  the  person  who  is  owner  of 
and  entitled  to  the  improved  rent  of 
the  adjoining  premises,  is  liable  to  con- 
tribution out  of  such  rent,  though  he 
be  no  otherwise  owner  than  as  an  ex- 
ecutor or  administrator. 

And  this,  although  there  be  a  judg- 
ment 
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ment  outstanding,  of  a  date  prior  to 
the  pulling  down  of  the  wall,  and  no 
sufficient  assets  to  meet  it* 

For  the  portion  of  the  rent  claimable 
in  respect  of  such  contribution  is  not 
assets.    Thacher  v.  Wilson,  142. 
3.  Assets. 

(1.)  What  are.  Antby2. 

(2.)  Stamp  on  probate,  how  far  evi- 
dence of.    Evidence  J  VI. 

EXPENSES. 

Of  prosecution,  how  recoverable.  Prc- 
secutio?if  2. 

FEE. 

What  words  pass  an  estate  in  fee:  De-- 
vise,  1. 

FINE. 

Excessive,  what  amounts  to.  Constable,  1» 

FORCIBLE  DETAINER. 

See  Detainer, 

FRAUDS. 
Statute  of.    See  Statute  V. 


GRANT. 

Non-existing. 

1.  How  far  shown  by  evidence  of  imme 
morial  user.    Evidence,  X. 

2.  Traverse  of,  in  pleading,  what  it  puts 
in  issue.    Evidence,  X. 

GUARDIAN. 

In  socage,  when  indictable,  ratione  te* 
nurae,  for  repair  of  bridge.  Infant. 

HABEAS  CORPUS. 

1,  After  proceedings  in  inferior  court. 
A  defendant  in  actual  custody  of  the 
sheriff  of  a  county  upon  process  of  an 
inferior  court,  having  removed  himself 
into  this  Court  by  habeas  corpus  cum 
causa  directed  and  delivered  to  the 
sheriff  only,  and  having  been  there- 
upon committed  to  the  custody  of  the 
marshal,  moved  to  be  discharged  on 
affidavit  entitled  as  of  the  cause  in  this 
Court.   Held  that  the  affidavit  was 


rightly  entitled,  though  no  step  in  the 
cause  had  been  taken  in  this  Court. 

The  defendant  was  arrested  in  Gloii^ 
cestersjiire,  in  an  action  of  debt  insti- 
tuted in  the  Court  of  the  Chancellor 
of  the  University  of  Oxford,  and  on  a 
warrant,  issuing  from  that  court,  and 
reciting  that  the  plaintiff  had  sworn 
that  the  defendant  was  a  member  of 
the  university,  was  suspected  of  flight, 
and,  as  deponent  believed,  would  not 
appear,  but  would  withdraw  himself 
out  of  the  precincts  of  the  university* 
Nothing  further  appeared  as  to  the 
defendant's  residence,  either  by  the 
warrant,  or  other  proceedings  in  the 
Chancellor's  Court,  or  by  the  affidavits 
and  sheriff's  return  to  the  habeas  cor* 
pus  in  this  Court :  Held,  that  the  de- 
fendant was  entitled  to  his  discharge, 
for  want  of  proof  of  residence,  and 
this,  independently  of  the  question 
whether  or  not  the  process  of  the 
Chancellor's  Court  could  be  executed 
at  the  place  in  question. 

After  the  arrest,  the  defendant  had 
appeared  in  the  Chancellor's  Court, 
waived  the  objection  to  the  jurisdic- 
tion, and  entered  into  the  merits;  upon 
which  a  decree  was  given  that  he 
should  pay  the  debt,  and  remain  in 
custody  till  he  paid  it,  which  was 
sworn  to  be  conformable  (as  the  de- 
ponent believed)  to  the  practice  of  the 
court.  After  this  the  habeas  corpus 
issued :  Held,  that  the  habeas  corpus 
was  not  too  late ;  and  that  the  de- 
fendant might  still  insist  before  this 
Court  on  the  want  of  jurisdiction. 
Perrin  v.  West,  405. 

2.  To  obtain  attendance  of  prisoner  be- 
fore Committee  of  House  of  Commons. 
Parliament,  2.  (2.) 

3.  To  charge  in  execution  person  in  cus- 
tody of  marshal.    Execution,  2. 

4.  Affidavits,  how  to  be  intituled.  Ante,  1 . 

5.  Right  of  subsequent  action  for  ma- 
licious arrest,  how  affected  by  removal 
of  cause  by  defendant.    Pleading,  II. 

HIRING. 
Settlement  by.   See  Poor,  IV. 

HOUSE  OF  COMMONS. 
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INDENTURE. 

Of  apprenticeship. 

1.  Settlement  by.    See  Poor,  III. 

2.  Stamp  on.    Stamjj,  1. 

INDICTMENT. 

1.  Defendant  on,  when  entitled  to  par- 
ticulars intended  to  be  proved. 

An  indictment  for  a  nuisance  con- 
tained twelve  counts,  describing  the 
nuisance  in  different  ways,  and  charg- 
ing it  to  have  been  committed  in  dif- 
ferent parishes  and  counties  within  the 
jurisdiction  of  the  Central  Criminal 
Court.  This  Court,  on  reading  the 
indictment  only  (which  had  been  re- 
moved by  certiorari),  and  without  affi- 
davit, ordered  the  prosecutor  to  give 
the  defendant  a  note  of  the  several 
acts  of  nuisance  which  he  intended  to 
prove.    Rex  v.  Cwvjood,  815. 

2.  Who  chargeable,  ratione  tenurae,  for 
non-repair  of  bridge.  Infant. 

INFANT. 

Whether  indictable  for  non-repair  of 
bridge. 

An  infant,  eleven  years  old,  inherited 
land  charged  with  repair  of  a  bridge. 
His  guardian  in  socage  resided  on  the 
property;  the  infant  did  not,  except 
on  occasional  visits  :  Held, 

1.  That  although  the  infant  was 
actually  seised,  yet,  being  so  by  the 
possession  of  his  guardian,  he  was  not 
such  owner  or  occupier  of  the  land,  as 
to  be  chargeable  by  indictment  for 
non-repair  of  the  bridge. 

2.  That  the  guardian  was  such  an 
owner  and  occupier. 

Semble,  that  infancy  would  not 
exempt  a  party,  liable  in  other  respects, 
from  indictment  for  such  non-repair, 
if  there  were  no  other  person  against 
whom  performance  of  the  repairs  could 
be  enforced. 

Quaere,  whether  an  owner,  who  is 
not  the  occupier,  of  lands  charged  with 
repair  of  a  bridge,  be  indictable  for 
non-repair.     Rex  v.  Sutton,  597. 

INFERIOR  COURT. 

1.  When  cause  of  action  sufficiently 
alleged  on  pleadings  to  be  within  juris- 
diction.   Pleading^  IV.  4. 

2.  Power  of  Courf  of  K.  B.  to  direct 
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alteration  in  Record  of  Inferior  Court. 
Mandamus,  II.,  4. 

INQUISITION. 

1.  On  elegit,  truth  of,  how  examinable. 
Practice.,  X. 

2.  On  conviction  for  unlawful  detainer, 
proceedings  on.  Detainer. 

INSANE. 

See  Liinatic. 

INSURANCE. 

1.  Conditions  in  policy,  what  are  prece- 
dent.   Condition,  2. 

2.  Execution  of  policy  after  loss. 

A  policy  of  insurance  on  a  ship,  lost 
or  not  lost,  is  good,  the  ship  having 
been  accepted  for  insurance,  and  the 
premium  paid,  before  loss,  although 
the  policy  was  not  actually  executed 
and  stamped  till  loss  had  happened, 
and  both  insurer  and  assured  knew  it. 

By  the  rules  of  a  mutual  insurance 
society,  with  which  the  above  insu- 
rance was  effected,  the  insurance  on  a 
ship  was  to  commence  on  the  day  of 
her  being  accepted  as  insurable,  and  to 
continue  in  force  twelve  months.  A 
member  of  the  society  gave  a  power  of 
attorney  to  his  agent,  to  insure  ships  for 
him  under  the  terms,  restrictions,  and  re- 
gulations by  which  the  society  might  be 
governed:  Held,  that  the  power(though 
it  did  not  refer  to  the  case  of  a  vessel 
being  lost,  and  though  such  a  case  was 
not  expressly  provided  for  in  the  regula- 
tions of  the  society)  was  special  enough 
to  warrant  the  agent  in  executing  the 
above-mentioned  policy  for  the  prin- 
cipal as  insurer,  after  a  loss  had  hap- 
pened within  the  knowledge  of  all  the 
{)arties,  as  before  stated.  Ulead  v. 
Davison,  503. 

INTEREST. 

Release  and  assignment  of  possibility  of 
estate,  effect  of  at  law.    Devise,  3. 

INTERPLEADER. 

Appearance  under  the  act,  how  to  be 
made.    Practice,  II.  1. 

INTERROGATORIES. 

Examination  by  commission :  oath  how 
far  necessary.    Oath^  2. 

3  T  JUDGE. 
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JUDGE. 

1.  Certificate  of,  as  to  costs.    See  Ex- 
ecutor, I.  (l.);  Costs,  5. 

2.  Misdirection  at  trial. 

(1.)  What  amounts  to.  Misdirec- 
tion, 1. 

(2.)  What  sufficient  ground  to  set 
aside  verdict.    Bridge,  1 . 

3.  Notes  of,  when  sufficient  to  show 
amount  of  verdict.  Practice,  XXIV.  il. 

4.  Order  of. 

(l.)  Abandonment  of  Practice,  XIV. 
2. 

(2.)  For  stay  of  proceedings.  Prac- 
tice, xxn. 

5.  Power  to  direct  nonsuit  in  absence  of 
parties.  Nonsuit. 

JUDGMENT. 

Entering  up  ;    what    errors    may  be 
amended.    Practice,  I.  2. 

JURISDICTION. 

Of  Chancellor  of  University  of  Oxford. 
Habeas  Corpus,  1. 

JURY. 

1.  Right  of,  to  find  general  verdict. 
Verdict,  1. 

2.  Course  to  be  pursued  by  Judge  on 
disagreement  as  to  verdict.  Nonsuit. 

JUSTICES. 

Order  of. 

(1.)  Form  of  adjudication.    Poor,  II. 

(2.)  What  expenses  in  maintenance  of 
pauper  it  may  include.    Poor^  II. 
2.  Allowance  of  county  accounts,  how 

to  be  made.  Rate,\.{\.) 
5.  Power  of  enforcing  payment  by  master 

of  servant's  wages.    Statute,  XXI. 

4.  Distress  warrant. 

(l.)  Previous  proceedings  necessary. 
Distress,  1. 

(2.)  Not  compellable  to  issue,  when 
parties  have  another  remedy.  Sta- 
tute, XXXVII. 

(5.)  Power  of  suspending  execution. 
Distress.,  5. 

5.  Proceedings  before,  on  unlawful  de- 
tainer. Detainer. 

6.  Mandamus  to.    See  Mandamus,  IT.  5. 


LACHES. 

What  laches  will  prevent  assumpsit  for 
breach  of  warranty.  Warranty. 

LANDLORD  AND  TENANT, 

How  far  party  in  possession  under  licence 
considered  tenant.    Ejectment,  3. 

LAND-TAX.  "-'^'f^^ 

Right  of  collector  to  call  in  aid  con" 
stable.    Constable,  5. 

LEET.  'l 
Court.    See  Co?irt  Leet. 

LETTERS. 

When  they  may  be  connected  with  terms 
of  a  previous  contract,  so  as  to  con- 
stitute a  signing  within  Statute  of 
Frauds.    Statute,  V. 

LIEN. 

Of  attorney,  on  damages  and  costs. 
Costs,  7. 

LIMITATION. 

1.  Of  action. 

(1.)  Under  stat.  21  Jac.  1.  c.  16.  Tro- 
ver, 1. 

(2.)  Under  stat.  5  Sc  ^  W.  4.  c.  27.  Sta- 
tute, XXXI. 

2.  Of  estates  to  shift  upon  a  contin- 
gency, how  construed;  how  affected 
by  recovery.    Devise,  3. 

LOCAL  ACT. 
See  Statute,  XXXIV.— XLIII. 

LUNATIC. 

1.  Adjudication  of  lunacy,  how  to  be 
made.    Poor,  II. 

2.  Order  for  maintenance  of,  what  it 
may  include.    Poor,  II. 

MANDAMUS. 
I.  When  it  lies. 

.   1.  To  lord  to  hold  court  leet. 

On  motion  in  Michaelmas  term, 
1854,  (made  more  than  a  month  after 
old  Michaelmas-day,)  for  a  mandamus 
to  compel  the  lord  of  a  hundred  to 

hold 
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hold  a  court  leet  forthwith,  to  appoint 
officers,  the  lord  contended  that  he 
could  hold  it  only  in  October  ;  and  it 
appeared  that  the  court  had,  as  far  as 
was  remembered,  been  held  in  every 
October  until  the  October  preceding 
the  application,  when  no  court  was 
held.  It  was  not  shewn  whether  the 
leet  was  by  charter  or  prescription, 
nor  did  any  party  swear  to  his  belief 
that  the  leet  could  be  held  only  in 
October.  The  Court,  in  the  absence 
of  such  evidence,  granted  the  manda- 
mus, in  Easter  term,  1855,  twenty-two 
days  after  Easter  Sunday.  Rex  v. 
Lord  of  Hundred  of  Milverton,  284. 
2.  To  trustees  under  local  act,  to  audit 

their  accounts.    Post,  III. 
5.  To  official,  to  swear  in  church- 
warden. 

(1.)  The  Court  will  grant  a  rule 
absolute  in  the  first  instance  for  a 
mandamus  to  the  archdeacon,  to  swear 
in  a  party  as  churchwarden,  on  affidavit 
of  due  election,  demand,  and  refusal, 
and  of  notice  to  the  archdeacon  of 
the  application  to  the  Court ;  the 
ground  of  refusal  not  appearing  by 
the  affidavit  in  support  of  the  rule. 
Ex  parte  Winfield,  614. 

(2.)  A  rule  nisi  having  been  ob- 
tained for  a  mandamus  to  an  arch- 
deacon and  surrogate,  to  swear  in 
certain  persons  as  churchwardens  and 
sidesmen  of  a  parish,  it  appeared  by 
affidavit  that  the  parties  were  colour- 
ably  elected,  but  that  the  validity  of 
the  election  was  disputed ;  that  there 
was  an  usage  in  the  archdeaconry  to 
swear  in  the  parties  elected,  on  a  cer- 
tain day  subsequent  to  the  election, 
appointed  annually  by  the  archdeacon; 
and  that  the  surrogate,  being  applied 
to  immediately  after  the  election  to 
swear  in  the  parties,  had  said  that  they 
must  wait  till  the  day  appointed,  but 
that  he  would  not  not  disobey  a  man- 
damus from  this  Court :  Held,  that 
this  was  a  refusal,  and  that  the  usage, 
if  a  good  one,  should  be  returned  to 
the  mandamus;  and  the  Court  made 
the  rule  absolute,  without  entering 
into  the  question  of  the  validity  of  the 
election.  Rex  v.  Archdeacon  of  Mid- 
dlesex. 615. 

(3.)  The  Court  will  grant  a  manda- 
mus by  rule  absolute  in  the  first  in- 
stance, to  compel  the  official  to 
administer  the  oath  or  declaration  to  a 


party  claiming  to  have  been  e'lected  as 
chapelwarden  of  a  chapel  (under  a 
local  act,  conferring  upon  the  officer 
elected  the  power  of  a  churchwarden 
for  the  purposes  of  the  chapel),  though 
other  parties  claim  to  have  been 
elected.    Ex  2^arte  Diiffield,  617. 

II.  When  it  does  not  lie. 

1.  When  there  has  not  been  a  demand 
and  refusal. 

(l.)  By  nn  act  establishing  a  canal 
company,  it  was  provided,  that  certain 
land  owners  might  call  upon  them  by 
notice,  as  directed  in  the  act,  to  ex- 
ecute certain  works,  communicating 
with  the  company's  canal  and  rail- 
ways ;  and  that,  if  the  company  should 
refuse  t'br  six  months  after  such  re- 
quest, the  applicants  might  themselves 
perform  the  works  in  the  same  man- 
ner as  the  company  might  have  done 
them. 

An  application  being  made  to  the 
company  under  this  clause,  they  an- 
swered that  they  would  do  the  works 
themselves  ;  but  they  delayed  pro- 
ceeding and,  on  remonstrance,  gave 
as  a  reason,  that  the  proposed  oper- 
ation would  interfere  with  the  pro- 
perty of  other  parties,  who  were  likely, 
if  so  disturbed,  to  bring  an  action. 
The  company  ofi^ered  nevertheless  to 
proceed  if  indemnified.  The  appli- 
cants, in  answer,  stated  that  they  con- 
sidered the  excuse  insufficient,  and  did 
not  understand  how  they  could  be 
expected  to  indemnify.  Six  months 
had  at  this  time  elapsed  since  the 
original  application.  The  works  not 
being  done,  a  mandamus  was  applied 
for : 

Held,  that  the  writ  could  not  issue, 
it  not  appearing  from  the  above  facts 
that,  after  the  consent  given  by  the 
company  to  execute  the  works,  there 
had  been  any  express  demand  and 
refusal  of  performance,  or  any  conduct 
on  the  company's  part  equivalent  to 
such  refusal.  Rex  v.  Brecknock  and 
Abergavenny  Canal,  217. 

(2.)  By  statute,  incorporating  a  canal 
company,  the  affairs  of  the  company- 
were  to  be  managed  by  a  committee, 
who  were  authorised  to  appoint  a 
clerk  for  better  carrying  into  execu- 
tion the  purposes  of  the  act.  The 
committee  were  required  to  enter  in 
books  an  account  of  their  disburse- 
3  T  2  ments. 
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ments,  receipts,  and  transactions,  and 
the  books  were  to  be  open  at  all  ' 
seasonable  times  to  the  inspection  of 
the  proprietors.  A  proprietor  applied 
to  the  clerk  for  an  inspection  of  the 
books  which  were  under  his  charge. 
The.  clerk  said  he  would  refer  the 
demand  to  the  committee.  The  pro- 
prietor attended  the  committee,  and 
there  repeated  his  request;  and  the 
chairman  said  they  would  take  time  to 
consider  it.  Ten  days  afterwards  the 
proprietor  applied  again  to  the  clerk, 
who  refused  the  inspection.  On  mo- 
tion for  a  mandamus  to  the  company 
to  allow  inspection  of  the  books : 

Held,  that  there  had  been  no  suffi- 
cient refusal  by  the  committee  to 
warrant  the  application. 

Semble,  that  a  party  applying  for  a 
mandamus  to  give  inspection  of  such 
documents,  ought  to  shew  that,  when 
he  demanded  the  inspection,  he  stated 
the  object  for  which  he  wanted  it. 
Bex  V.  Wilts,  and  Berks.  Canal.  All. 

(.3.)  See  Bate,  1.  (l.) 
2.  To  treasurer  of  district  to  pay  ex- 
penses of  prosecution.  Prosecu- 
tion, 2, 

o.  To  Privy  Council  to  receive  a  peti- 
tion for  rehearing  appeal. 
Where  a  cause  has  been  brought 
before  the  Judicial  Conmiittee  of  the 
Privy  Council  on  appeal  from  the 
Court  of  Arches,  and  the  Judicial 
Committee  has  decided  in  favour  of 
the  appeal,  at  the  same  time  retaining 
the  principal  cause,  and  ordering  the 
unsuccessful  party  to  appear  absolutely, 
subject  to  the  approbation  of  the  King 
in  Council,  which  approbation  has 
been  afterwards  given,  this  Court  can- 
not, on  a  suggestion  of  error  in  the 
decision,  issue  a  mandamus  to  the 
Privy  Council  to  receive  a  petition  for 
a  rehearing  of  the  appeal. 

Nor  will  the  Court  issue  a  proba- 
tion to  the  Committee,  on  a  compla  nt 
that  they  have  exceeded  their  jurisd'c- 
tion  in  ordering  the  party  to  aj)pear 
absolutely ;  it  not  being  shewn  "that 
they  have  either  transgressed  the 
general  law  of  the  land,  or  interfered 
in  any  matter  not  of  ecclesiastical 
cognisance.  Ex  parte  Smyth,  719. 
4.  To  inferior  court  to  alter  a  record. 

This  Court  will  not  issue  a  manda- 
mus to  a  court  of  criminal  jurisdiction, 
to  alter  the  minutes  of  a  verdict  ac- 


cording to  the  fact,  or  to  cancel  an 
alteration  in  such  minutes,  on  a  re- 
presentation that  the  verdict  was  er- 
roneously entered  at  the  trial. 

As  where  a  jury  at  sessions,  on  an 
indictment  for  poisoning  horses,  found 
a  verdict  of  "  Guilty  by  mischance," 
and  were  then  told  by  the  chairman 
that  they  must  say  either  guilty  or  not 
guilty,  whereupon  they  brought  the 
defendant  in  guilty,  and  recommended 
him  to  mercy  on  the  ground  that  he 
had  no  malicious  intent  but  adminis- 
tered the  material  to  benefit  the  con- 
dition of  the  horses;  upon  which 
finding  and  explanation  a  verdict  of 
guilty  was  entered.  Bex  v.  Heives, 
125. 

5.  To  justices. 

(1.)  To  grant  distress  v\/arrant  with- 
out summons.    Distress,  1.  (i.) 

(2.)  To  cillow  inspection  of  county 
accounts  after  demand  at  improper 
times.    Bate,  1.  (1.) 

(3.)  To  do  an  act,  which  may  sub- 
ject them  to  an  action,  where  par- 
ties have  another  remedy.  Statute^ 
XXXVIL 

III.  What  it  must  state. 

A  mandamus  to  account  before  au- 
ditors under  the  Vestry  Act,  \  8c  2  W. 
4.  c.  60.,  recited  that  the  auditors 
"  duly  appointed  and  acting  under  and 
by  virtue  of  an  act,"  &c.,  "  in  exercise 
of  the  powers  given  to  them  by  the 
said  act,"  had  summ.oned  the  parties 
to  account.  Held  that,  in  a  manda- 
mus for  this  purpose,  it  was  not  neces- 
sary to  state  more  fully  the  adoption 
of  the  act  by  the  parish^  and  the  due 
appointment  of  the  auditors. 

The  statute  enacts  that  the  auditors 
"  shall  meet  twice  at  least  in  each 
year,  at  the  board  room  of  the  vestry, 
and  (a  majority  of  the  said  auditors 
being  present  at  such  meetings)"  shall 
audit  the  accounts  of  such  vestry;  and 
the  vestry  are  required,  "  at  every 
such  meeting,"  to  produce  a  true  ac- 
count in  writing,  &c.  And  the  audi- 
tors are  to  have  the  same  power  of 
examining  the  accounts  of  certain 
other  boards,  and  are  to  audit  them  in 
the  same  manner.  A  mandamus  issued 
calling  upon  a  board  to  attend  with, 
and  produce  to  the  auditors,  their  ac- 
counts, at  such  time  and  place,  or  at 
such  titles  and  places,  as  a  majority  of 
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the  auditors  might  appoint,  and  then 
and  there  give  such  information  as  to 
the  accounts  as  they  might  be  enabled 
to  give,  according  to  the  directions  of 
the  act. 

On  return  to  such  mandamus,  and 
concilium  obtained  on  the  part  of  the 
Crown  :  Held,  that  the  mandamus  ex- 
ceeded the  authority  given  by  the  act; 
and  that  the  Court  conld  not  in  part 
enforce  it,  by  a  peremptory  mandamus 
limited  as  to  the  place  of  meeting. 
And  the  Court  quashed  the  manda- 
mus. 

The  Court  will,  for  the  purposes  of 
justice,  mould  the  rule  for  a  manda- 
mus ;  but  will  not  mould  the  writ  itself, 
on  application  for  a  peremptory  man- 
damus. 

When  a  return  to  a  mandamus  is 
made,  and  a  concilium  obtained,  the 
counsel  objecting  to  the  return  must 
be  heard  first,  though  the  opposite 
counsel  take  an  objection  to  tiie  form 
of  the  mandamus.  Rex  v.  Church 
Trustees  of  St.  Pancras,  555. 

IV.  Whether  it  may  be  amended.  Ant^, 

V.  Whether  it  may  be  enforced  in  part. 
Ante,  III. 

VI.  Return  to,  what  it  must  state. 

A  statute  directed  that  a  sum  of 
money  should  be  paid  to  certain  com- 
missioners, who  were  therewith  to  ex- 
ecute all  such  works,  &c.  as  shoiild 
from  time  to  time  be  deemed  necessary, 
proper,  or  expedient  for  putting  cer- 
tain banks  and  bridges  in  a  permanent 
state  of  stability  and  security,  and  for 
constructing  the  forelands  and  slopes 
of  the  banks,  as  far  as  practicable, 
upon  one  uniform  system. 

By  mandamus,  reciting  this  clause, 
and  that  the  money  bad  been  paid  to 
the  commissioners,  they  were  ordered 
to  proceed  to  put  the  banks  forthwith 
in  a  permanent  state  of  stability  and 
security,  and  to  construct  the  fore- 
lands and  slopes  of  the  banks,  as  far  as 
practicable,  upon  one  uniform  system. 

Return,  that  the  commissioners  had 
from  time  to  time,  at  all  times  from 
the  passing  of  the  act  hitherto,  pro- 
ceeded to  execute  all  such  works  "  as 
shoidd  he^  or  were,  from  time  to  time 
deemed  necessary,  proper,  or  expedient 


for  putting  the  banks  in  a  permanent 
state  of  stability  and  security,  and  for 
constructing  the  forelands  and  slopes 
of  the  banks,  as  far  as  practicable,  upon 
one  uniform  system." 

Held  an  insufficient  return,  and  a 
peren)ptory  mandamus  awarded.  Rex 
V.  Ouze  Bank  Comviissioners,  544. 

VII.  On  return,  which  party  entitled  to 
be  heard  first.    Ante,  III. 

MANOR. 

Appointment  of  officers. 

1.  By  Court  Baron. 

The  manor  of  B.  was  one  of  five 
manors  within  the  town  of  F.,  which 
town  was  co-extensive  with  the  parish 
of  F.  The  homage  of  the  court  baron 
of  B.  appointed  a  pinder  for  the  town 
of  F.  for  a  year,  who  executed  the 
office  accordingly  for  the  year,  residing 
in  F.:  Held,  that  he  gained  no  settle- 
ment in  F.  under  stat.  5  W.&  M.  c.  11. 
s.  6'.,  though  there  were  several  in- 
stances of  appointments  by  the  homage 
in  the  rolls  of  the  court;  and  though 
the  inhabitants  of  F.  enjoyed  right  of 
common  in  B.  Rex  v.  Newmarket 
St.  Mary,  151. 

2.  By  court  leet.    Constable,  1. 

MARSHAL. 
Person  in  custody  of,  how  to  be  charged 
in  execution.    Execution,  2. 

MASTER  AND  SERVANT. 

See  Principal     Agent;  Statute,- 

MEMORANDA. 
Bosanquet,  J.,  1 . 
Campbell,  ^'lY  J.,  k.G.,  I. 
Follett,  Sir  W.  W.,  1. 
Lyndliiirst,  Lord,  1. 
Montagu,  B.,  K.C.,  559. 
Pepys,  Sir  C.  C,  1. 
Pollock,  Sir  F.,l. 
Rolfe.R.  M.,S.G.,  l. 
Shadwell,  Sir  L.,  1. 

MISDIRECTION. 
Of  judge  at  trial. 
1.  What  amounts  to. 

An  allegation  that  A.  is  tenant  for 
the  life  of  M,,  is  supported  by  proof 
that  A.  and  B.,  being  joint  tenants  for 
3  T  o  the 
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the  life  of  M.,  conveyed  their  estate  : 
b)^  lease  and  release  to  A.,  without  an 
intermediate  party. 

Issue  being  joined  on  an  allegation 
by  plaintiff  that  a  cornice  was  fixed  to,  - 
and  not  of  right  removable  from,  the 
freehold,  the  judge  desired  the  jury  to 
find  for  defendant  if  they  considered 
that  the  cornice  was  ornamental  merely,  ' 
fixed  during  the  tenancy,  capable  of 
removal  without  substantial  injury  to 
the  freehold,  and  so  removed  in  fact 
during  the  tenancy.    The  jury  found 
for  the  plaintiff.   Held  no  misdirection. 
Avert/  V.  Cheslyn,  75. 
2.  What  sufficient  to  set  aside  verdict. 
Bridge^  1. 

MONEY. 

1.  Payment  into  court.     See  Payment 
into  Court. 

2.  Taking  out  of  Court.    Statute,  XXV, 

MORTGAGE. 

Stamp  on,  when  additional  sum  secured 
and  release  of  fee.    Stamp,  2. 

NEGLIGENCE. 
See  Assumpsit,  VL  2, 

NEW  TRIAL, 
See  Trial,  NeiUo 

NONSUIT. 

Consent  of  parties  how  far  necessary. 
At  the  close  of  phiintiff's  case  leave 
was  reserved  to  defendant  to  move  to 
enter  a  nonsuit.  Defendant  offered 
evidence,  and  the  jury  retired,  and 
were  unable  to  agree  upon  their  ver- 
dict. The  judge,  being  pressed  to  dis- 
charge them,  no  counsel  on  either  side 
being  present,  directed  a  nonsuit  on 
the  point  which  had  been  reserved. 

On  motion  by  plaintiff  for  a  new 
trial :  Held,  that  the  nonsuit  was  irre- 
gular, and  that  defendant,  in  shewing 
cause,  could  not  argue  the  point  re- 
served at  the  close  of  plaintiff's  case. 
Dewar  v.  Purday,  166, 

NOTICE. 

1.  Of  dishonour  of  bill.     See  Bill  of 

Exchange^  1, 


2.  Previous  to  admission  of  Attorney. 

See  Attorney,  I. 
5.  To  produce,  when  necessary.  Evi" 

dence,  V.  1. 
4.  Of  trial.    See  Practice,  XXIIL  1. 

NUISANCE. 

Obstructing  ancient  lights.    See  Ancient 
lights. 

OATH, 

1.  Exercise  of  office,  before  being  sworn. 
By  the  charter  of  the  borough  of 
Caernarvon,  the  constable  of  the  castle 
of  C.  for  the  time  being  was  to  be 
mayor  of  the  borough,  sworn  to  the 
King  and  the  burgesses,  and  who, 
having  first  taken  oath  to  preserve  the 
King's  rights,  should  swear  to  the  bur- 
gesses to  preserve  their  liberties,  and 
faithfully  do  the  things  appertaining  to 
the  office  of  mayoralty. 

Before  stat.  57  G.  3.  c.  45.  (for  con- 
tinuing civil  and  military  offices,  held 
of  the  Crown  during  pleasure,  after 
the  death  of  George  III.  at  the  plea- 
sure of  his  successor),  the  King  granted 
to  A.,  by  letters  patent,  the  office  of 
constable,  to  be  exercised  by  himself 
or  deputy,  during  the  King's  pleasure. 
A.  took  the  oaths,  and  held  the  office 
till  the  death  of  George  IV.  and  during 
the  six  months  granted  by  st.  6  Ann. 
c.  7.  s.  8.  and  also  till  a  second 
grant  by  letters  patent  of  the  King, 
made  after  the  expiration  of  those 
six  months,  but  before  the  expiration 
of  the  additional  six  months  given 
by  stat,  1  W.  4.  c.  6.  The  second 
grant  recited  the  former  grant,  and 
that  the  King  was  pleased  to  renew 
the  appointment,  and  continue  A.  in 
the  office,  and  then  granted  as  before ; 
and  A.  took  the  oaths  again. 

After  the  first  grant,  and  before  the 
second,  A.  appointed  the  defendant  his 
deputy;  and,  after  the  second  grant, 
but  before  A.  had  taken  the  oaths  a 
second  time,  A.  again  appointed  and 
continued  him  as  his  deputy : 

Held,  that  A.  could  not  exercise  the 
office  of  constable  till  he  was  sworn  5 
that  the  second  grant  to  A.  was  not  a 
confirmation,  but  a  new  appointment ; 
and  that,  consequently,  it  was  neces- 
sary that  A.  should  be  sworn  again, 

I before  he  could  exercise  the  office ; 
and  that  (supposing  A.  to  have  the 
power 
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power  of  appointing  a  deputy  at  all") 
the  defendant,  not  having  been  re- 
appointed deputy  after  A.  had  taken 
the  oaths  a  second  time,  was  not  en- 
titled to  hold  that  office.  Rex  v. 
Roberts,  771. 
2.  Commission  for  examining  witnesses, 
oath  how  far  necessary. 

commission  having  issued  to  ex- 
amine witnesses  at  Hamburgh,  certain 
witnesses  there  refused  to  appear.  On 
motion  in  this  Court,  it  was  shev/n 
that  the  Court  of  Commerce  at  Ham- 
burgh  would  compel  the  attendance  of 
the  witnesses  before  themselves,  upon 
request  made  by  this  Court,  and  would 
conduct  the  examination,  allowing 
commissioners  named  by  this  Court  to 

'„  ,be  present,  and  to  make  suggestions; 
but  that  the  members  of  the  Court  of 

I  '  Commerce  would  not  take  a  special 
oath  as  commissioners  of  this  Court ; 
and  that  they  would  not  compel  the 
attendance  of  witnesses  before  any  but 
themselves;  and  that  there  were  no 

J  means  of  compelling  such  attend- 
ance. 

This  Court  ordered  a  commission  to 
issue  for  the  exa!mination  of  the  wit- 
nesses,  directed  to  the  members  of  the 
Court  of  Commerce,  without  the  usual 
^  clause  requiring  the  commissioners  to 
;^  .  be  sworn  :  Littiedale  J.  dubitante. 
Clay  V.  Stephenson,  807. 

OFFICE. 

1.  Settlement  by  serving.      Poor,  V. ; 
Manor y  I. 

2.  Exercise    of,    before    taking  oaths. 
Oath,  1. 

'  ORDER. 

I.  Of  Judge. 

1.  Abandonment  of,  by  party  obtain- 
ing it.    Practice^  XV.  2. 

2.  For  stay  of  proceedings,  when  ob- 
tained.   Practice^  XXII. 

II.  Of  Justices. 

1.  Form  of  adjudication.    Poor,  II.  1, 

2.  What  expenses  in  maintenance  of 
pauper  it  may  include.    Poor,  II.  1. 

OUZE  BANK. 

®  Commissioners  ;   insufficient  return  to 
Mandamus.    Mandamus^  VI. 

fJ^Io  OVERSEERS, 
sriji^ity.of:  vaccination. 


The  small-pox  having  broken  out  in  a 
parish,  an  overseer  became  party  to  an 
agreement  with  a  medical  man  that 
the  latter  should  vaccinate  the  pau- 
pers. The  overseer  subsequently  re- 
fused to  carry  the  agreement  into 
effect;  after  which  all  the  paupers 
caught  the  disease,  and  one  of  them 
died  of  it. 

The  Court  refused  to  grant  a  crimi- 
nal information  against  the  overseer. 

It  is  no  part  of  the  duty  imposed  on 
overseers  by  law,  to  cause  paupers  to 

be  vaccinated.    In  Re  ,  Overseer 

of  ,  552. 

OXFORD. 

Jurisdiction  of  Chancellor's  Court.  Ha- 
beas Corpus,  1. 

PARLIAMENT. 

1.  Election  of  members:  what  consti- 
tutes bribery.    Bribery,  1. 

2.  Committee  on  election  petition. 
(1.)  Proceedings  on. 

The  appointment  of  a  commit- 
tee to  try  the  merits  of  a  return  to 
parliament,  under  stat.  9  G.  4.  c.  22. 
ss.  18.  50.,  cannot  legally  take  place  if 
the  petitioner  be  not  present  in  person, 
or  by  his  counsel  or  agent. 

If  such  committee  nevertheless  be 
formed,  and  proceed  to  declare  the 
petition  frivolous  and  vexatious,  the 
costs  of  opposing  the  petition  cannot 
legally  be  taxed  under  sect.  60. 

And,  if  the  Speaker  under  such  cir- 
cumstances directs  a  taxation,  and 
makes  his  certificate  according  to  sect. 
GO.,  this  Court,  if  applied  to  to  put  the 
certificate  in  force  pursuant  to  sect. 
60.,  will  notice  the  irregularity  of  the 
proceedings  on  the  petition,  if  brought 
before  them  by  affidavit,  and  refuse  to 
enter  up  judgment.  Bruyercs  v.  Hal- 
comb^  381. 

(2.)  Enforcing  attendance  of  pris- 
oner to  give  evidence. 

This  Court  granted  a  rule  nisi  for  a 
habeas  corpus  to  bring  up  a  prisoner, 
in  custody  upon  a  charge  of  felonious 
embezzlement,  to  give  evidence  before 
an  election  committee  of  the  House  of 
Commons,  the  rule  directing  notice  to 
be  first  given  to  the  Attorney  General, 
to  the  committing  magistrates,  to  the 
constable  who  apprehended  the  pri- 
soner, and  to  all  persons  at  whose  suit 
3  T  4  he 
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he  might  be  detained  on  civil  process. 
In  re  Pilgrim,  485. 

3.  Costs  of  opposing  petition,  when  tax- 
able.   Ante,  2.  (1.) 

4.  Speaker's  certificate,  when  it  will  be 
enforced  by  Court.    Ante,  2.  {\.) 

PARTICULARS. 

When  defendant,  on  indicf?inent,  entitled 
to  particulars  intended  to  be  proved. 
Indictment,  1. 

PAYMENT  INTO  COURT. 
What  it  admits. 

A  policy  declared  that  certain  rules 
should  be  deemed  a  component  part 
of  the  policy.  By  one  of  the  rules, 
the  assured  was  not  entitled  to  be 
paid,  in  case  of  a  loss,  till  a  period 
which  was  made  contingent  upon  cer- 
tain events.  The  evidence  shewed 
that  this  period  had  not  arrived  before 
the  action  was  brought ;  but  left  it  un- 
certain whether  the  whole  payment 
was  to  be  made  at  once,  or  by  instal- 
ments. Held, 

1.  That  the  payment  of  money  into 
Court  admitted  that  something  was 
due  to  the  plaintiff  on  the  policy  at 
the  time  of  the  action  brought,  and 
was  so  far  a  waiver  of  the  objection 
that  the  action  was  brought  too  soon. 
And, 

2.  That  it  lay  on  the  defendant  to 
prove  that  a  part  of  the  sum  recover- 
able on  the  loss  could  be  claimable  by 
the  plaintiff,  without  the  whole  being 
due;  and  that,  therefore,  in  the  ab- 
sence of  such  proof,  the  objection  was 
waived  as  to  the  whole  sum.  Harri- 
son V.  Douglas,  396.  (,See  remainder 
of  placitum,  Condition,  2.) 

PINDER. 

Appointment  of,  by  whom  to  be  made. 
Manor,  1. 

PLEADING. 

I.  Form  of  action. 

1.  By  one  party  to  a  contraet,  which 
has  been  broken  by  the  other  party. 
Principal  and  Agent,  2. 

2.  Assumpsit  for  breach  of  warranty, 
when  it  may  be  maintained.  War- 
ranty. 

5.  Case  for  malicious  arrest,  whether 
;       il.lics  on  determination  of  original 


suit  after  removal  of  it  by  habeas 
corpus.    Post,  II. 

II.  Commencement  of  action. 

In  actions  commenced  in  any  of  the 
superior  courts,  the  plaintiff  may,  since 
the  rule,  Hil.  2  W.  4.  I.  c.  35.,  declare 
at  any  time  before  the  end  of  a  year 
from  the  return  of  the  writ,  unless  the 
defendant  shall  have  signed  judgment 
of  non-pros,  for  want  of  the  plaintiff's 
declaring  before  the  end  of  the  second 
term  ;  and  this,  whether  the  action  be 
commenced  by  serviceable  or  bailable 
process.  This  applies  also  to  causes 
removed  by  the  defendant  from  in- 
ferior courts  by  habeas  corpus  (though 
the  cause  was  commenced  below,  and 
removed,  before  the  rule  came  into 
operation),  except  that,  as  judgment 
of  non-pros,  cannot  be  signed  in  such 
causes,  the  plaintiff  cannot  be  out  of 
court  till  the  expiration  of  the  year. 

And,  consequently,  an  action  for 
mahcious  arrest  cannot  be  commenced 
in  any  of  the  above  cases  till  a  year 
has  elapsed  from  the  return  of  the 
writ. 

Qusere,  whether  such  action  lies, 
where  the  suit  alleged  to  have  deter- 
mined has  been  removed  by  habeas 
corpus  at  the  instance  of  the  defend- 
ant.   Norrish  v.  Richards,  loo. 

III.  Declaration. 

1.  Time  for  declaring.    Ante,  11. 

2.  Cause  of  action.  When  sufficiently 
alleged  to  be  within  jurisdiction  of 
inferior  court.    Post,  IV.  4. 

o.  Time  when  material,  how  to  be  al- 
leged.   Devise,  4. 
4.  Assumpsit. 

(1.)  Money  paid  to  defendant's  use. 
What  may  be  recovered  under. 
Tenant,  by  a  written  agreement  under 
which  he  took  the  premises,  engaged 
to  pay  taxes  which,  by  statute,  were 
due  from  the  landlord.  He  made  de- 
fault; and  the  landlord,  having  been 
obliged  to  pay,  sued  him  for  the 
amount,  as  money  paid  to  his  use  : 
Held  that,  as  the  landlord  was  origin- 
ally liable  for  the  taxes,  and  exempted 
from  them  only  by  agreement  with  the 
tenant,  he  should  have  declared  spe- 
cially on  such  agreement,  and  could 
not  recover  on  the  indebitatus  assump- 
sit. 

A  promise,  made  by  defendant  after 
1     action  brought,  to  give  a  cognovit,  is 

no 
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no  evidence  of  an  account  stated  be- 
fore action  brought.  Spencer  v.  Parry, 
351. 

(2.)  Account  stated. 
What  proof  will  support.  Ante,{l.) 
5.  Trespass. 

When  insufficiency  of  description  of 
place  by  abuttals  may  be  taken  ad- 
vantage of.    Evidence^  XII.  3.  (2.) 

IV.  Plea. 

1.  How  it  must  traverse,  or  confess 
and  avoid.    Devise,  4. 

2.  What  constitutes  a  plea  to  whole 
declaration.    Post^  7.  (l.) 

5.  To  declaration  generally  how  far 
considered  a  separate  plea  to  each 
count.    Post,  V.  1. 

4.  Plurality  of  pleas,  in  court  not  of 
record,  how  to  be  taken  advantage 
of. 

To  an  action  of  debt  in  a  court  not 
of  record,  the  defendant  pleaded  two 
distinct  pleas,  one  concluding  to  the 
country,  the  other  with  a  verification. 
The  plaintiff  replied  to  the  first,  and 
took  no  notice  of  the  other.  The 
cause  was  tried,  and  the  plaintiff  had  a 
verdict  and  judgment.  Upon  writ  of 
false  judgment : 

Held,  that  the  judgment  below  was 
right,  for  that  the  plaintiff  might  take 
issue  upon  the  first  plea,  and  treat  the 
second  as  surplusage. 

Declaration  stated  that  defendant 
was  indebted  to  plaintiff  within  the 
jurisdiction  of  the  county  court  for 
the  wages  of  and  due  and  owing  to 
plaintiff  within  the  jurisdiction,  as  the 
servant  of  the  defendant. 

Admitted,  that  this  was  a  sufficient 
allegation  of  the  cause  of  action  hav- 
ing accrued  within  the  jurisdiction. 
Chitty  V.  Dendy,  ,519. 

5.  How  custom  shall  be  pleaded. 
Custom^  3. 

6.  Statute  of  limitations  (3  &:  4.  W.  4. 
c.  27.),  to  what  cause  of  action 
good.    Practice,  XVI. 

7.  Assumpsit. 

(l.)  Promissory  note,  what  may  be 
pleaded  to  as. 

By  an  instrument  in  writing,  the 
two  defendants  jointly  and  separately 
promised  to  pay  to  plaintiff,  or  order, 
50/.  by  instalments  for  value  received; 
and  it  was  declared  that  it  was  in- 
tended, by  the  receivers  and  givers  of 
that  note  of  hand,  that  all  instalments 
should  cease  at  plaintiff's  death.  Plain- 


tiff declared  in  assumpsit,  the  first 
count  being  on  the  instrument,  and 
calling  it,  in  the  declaration,  an  agree- 
ment or  instrument  in  writing,  except 
where  the  above  language  of  the  in- 
strument itself  was  set  out  in  the  de- 
claration. Defendants  pleaded  that 
they  did  not  make  the  promissory  note 
mentioned  in  the  first  count,  as  there 
alleged:  Held,  that  the  instrument 
was  not  a  promissory  note,  as  it  created 
only  a  contingent  liability;  that  the 
language  used  in  the  declaration  did 
not  authorise  the  defendants  to  call  it 
a  promissory  note;  and,  consequently, 
that  the  plea  was  bad  on  special  de- 
murrer. 

There  was  a  second  count  on  an 
account  stated.  The  defendants 
pleaded  first  as  above,  without  com- 
mencing the  plea  by  actionem  non,  or 
expressly  confining  it  to  the  first  count 
(except  by  the  language  of  the  tra- 
verse, as  above);  and  they  also  pleaded 
to  the  last  count  expressly.  8emble, 
per  Littledale  and  Patteson  Js.,  that  the 
first  plea  was  in  form  pleaded  to  the 
whole  declaration,  and  was  therefore 
bad  for  not  answering  the  second 
count.     Worley  v.  Harrison,  669. 

(2.)  Want  of  consideration,  how  to 
be  pleaded. 

[l.]  A  plea,  to  assumpsit  by  drawer 
against  acceptor  of  a  bill  of  exchange, 
"  that  defendant  received  no  good  or 
sufficient  consideration  from  plaintiff 
for  accepting  the  bill"  is  bad  on  de- 
murrer, though  the  plea  be  not  spe- 
cially demurred  to  for  that  defect. 
Graham  v.  Pitman,  521. 

[2.]  A  plea  to  assumpsit  by  indorsee 
of  B,  against  a  prior  indorser,  that  de- 
fendant had  no  consideration  for  in- 
dorsing, and  that  B.  indorsed  to  plain- 
tiff without  any  consideration,  and  that 
plaintiff  had  always  held  without  any 
consideration,  is  bad  in  substance. 
Trinder  v.  Smedley^  522. 

8.  Trover. 

Who  may  justify  under  illegal  warrant. 
Distress,  1.  (2.) 

9.  Case. 

What  may  be  given  in  evidence  under 
general  issue. 

In  an  action  for  maliciously 
indicting  the  plaintiff  without  pro- 
bable cause,  the  defendant  may 
give  evidence  of  probable  cause 
under  the  general  issue;  and  if,  in 
addition  to  the  .plea  of  not  guilty,  he 
pleads 


1006   PLEADING,  IV.  9.— XL 


P00R,I,1L 


pleads  specially  that  he  had  probable 
cause,  the  Court  will  order  such 
plea  to  be  struck  out.  Cotton  v. 
Browne,  512. 

V.  Replication. 

1.  How  far  it  may  divide  plea  and  give 

separate  answers  to  parts. 

The  first  count  of  a  declaration 
in  trespass  was  for  breaking  plaintiffs 
close,  and  damaging  certain  chattels, 
on  divers  days,  &c.  The  second  was 
for  damaging  certain  chattels,  and  de- 
stroying others,  on  one  day. 

The  first  plea,  to  both  counts,  gave 
colour  to  plaintiff,  and  made  title  in 
defendant  under  a  demise  from  the 
owner  of  the  fee,  as  to  the  close  men- 
tioned in  the  first  count,  and  justified 
his  entry,  and  the  trespass  to  the  chat- 
tels as  encumbering  the  close,  not 
averring  identity  of  the  chattels  in  the 
two  counts.  The  second  plea,  to  the 
second  count,  alleged  possession  by  de- 
fendant of  a  close,  and  justified  the  tres- 
pass to  the  chattels  as  encumbering  it. 

The  replication  to  the  first  plea,  so 
far  as  it  related  to  the  first  count,  tra- 
versed the  demise  ;  and,  so  far  as  the 
plea  related  to  certain  of  the  chattels 
mentioned  in  the  second  count,  re- 
plied de  injuria;  and,  so  far  as  it  re- 
lated to  other  of  them,  replied  excess. 
The  replication  to  the  second  plea,  so 
far  as  it  related  to  certain  of  the  chat- 
tels mentioned  in  the  second  count, 
replied  de  injuria;  and,  so  far  as  it 
related  to  certain  other  of  them,  re- 
plied excess.  There  were  separate 
formal  conclusions  to  all  the  distinct 
parts  of  the  replication. 

(l.)  Held,  on  demurrer  to  the  repli- 
cation to  each  plea  for  putting  several 
matters  in  issue,  that  the  plaintiff  might 
treat  the  first  plea,  with  respect  to  the 
chattels,  as  pleaded  separately  to  each 
count. 

(2.)  That  the  plaintiff  vvas  entitled  to 
divide  each  plea,  and  to  reply  severally 
as  to  the  different  parts  of  each,  and  as 
to  different  chattels  covered  by  each. 

(3.)  But  that  de  injuria  could  not  be 
replied,  as  to  any  chattels,  to  the  first 
plea,  which  alleged  title  in  the  close. 

(-i.)  That  de  injuria  might  be  replied, 
as  to  the  chattels,  to  the  second  plea, 
which  alleged  only  possession  of  a 
close. 

(5.)  The  replication  was  dated  before 


the  first  day  of  JEaster  term  18^4, 
when  the  rules  Hil.  4  W.  4.  came  into 
effect ;  the  replication  to  the  first  plea, 
and  that  to  the  second  plea,  each  com- 
menced in  form  as  a  replication  to  the 
whole  plea;  in  each,  the  part  replying 
excess  contained  no  prayer  of  judg- 
ment, but  only  a  verification  followed 
by  an  &c.:  Held  bad  on  special  de- 
murrer. 

(6.)  Semble,  that  it  would  not  have 
been  bad,  if  the  replication  had  been 
subsequent  to  the  taking  effect  of  the 
rules  Hil.  4  (¥.4. 

(7.)  But  held,  that  the  above  faults 
did  not  make  the  replication  bad  as  to 
the  whole ;  and  judgment  was  given 
for  the  plaintiff  as  to  such  parts  of  the 
replication  as  were  good,  and  for  the 
defendant  as  to  the  rest.  Vivian  v. 
Jenkin,  741. 

2.  When  de  injuria  may  be  replied. 
Antd,  1. 

VI.  Prayer  of  judgment,  effect  of  omis- 
sion of.    Aiit^f  V.  1 . 

VII.  Non-existing  grant. 

1.  Traverse  of,  what  it  puts  in  issue. 
Evidence,  X. 

2.  Plea  of,  how  far  supported  by  evi- 
dence of  immemorial  user.  JEvi- 
deuce,  X. 

VIIL   How  custom  shall  be  pleaded. 
Custom,  5. 

IX.  Variance  between  pleading  and  evi- 
dence. 

1.  Terms  of  agreement.  Principal 
and  Agent,  2. ;  Evidence^  XII.  1.(1.) 

2.  Designation  of  interest  in  estate. 
Evidence,  XII.  1.  (2.) 

X.  Repleader. 

By  what  Court  it  may  be  awarded. 
Practice.XNl. 

XL   Conviction  for  unlawful  detainer, 
what  it  must  state.  Detainer. 

POOR. 

I.  Rate. 

Under  local  act,  how  to  be  made.  Stat- 
nte,  XLII. 

II.  Maintenance  of. 

1.  Adjudication  of  lunacy,  how  to  be 
made. 

An  order  of  justices  upon  parish 
officers,  for  removing  a  person  of  un- 
sound mind  (not  chargeable)  to  a  house 

of 
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of  reception  for  such  persons,  under 
Stat.  9  G.  4.  c.  40.  ss.  38.  &  44.,  is 
good.  aIthou<>h  it  state  that  the  justices 
have  adjudged  (and  not  do  adjudge)  the 
settlement  of  such  person  to  be  in  the 
parish  of,  &c. 

Such  order  is  correct  if  it  recites 
tliat  the  person  is  "  so  far  disordered 
in  his  senses  that  it  is  dangerous  for 
him  to  be  permitted  to  go  abroad," 
though  the  form  given  by  the  schedule 
to  stcit.  9  G.  4.  c.  40.,  and  referred  to 
by  sects.  38  &  44.  (which  provide  for 
the  making  of  such  order),  speaks  only 
of  a  person  being  "  lunatic,  insane,  or 
a  dangerons  idiot." 

An  order  upon  the  overseers  of  the 
parish  in  which  the  lunatic  is  found  to 
be  settled,  for  the  expense  of  his  main- 
tenance, &c.  at  such  house  of  recep- 
tion, must  be  prospective  only.  If  it 
be  retrospective  in  part,  such  part  will 
be  quashed.  Rex  v.  St,  Nicholas,  Lei- 
cester, 79. 

2,  For  what  expenses  order  may  be 
made.    Ante,  1. 

3.  Overseers  not  compellable  to  vac- 
cinate. Ove?^seers. 

III,  Settlement  by  apprenticeship. 
Power  of  overseers  as  to  binding. 

Under  stat.  43  Eliz.  c.  2.  s.  5.,  and 
before  stat.  56  G,  3.  c.  159.,  parish 
officers  had  power  to  bind  apprentice 
the  child  of  a  person  settled  in,  and 
receiving  relief  from,  the  parish,  the 
child  being  also  settled  in  the  parish, 
though  such  child,  at  the  time  of  the 
binding,  resided  out  of  the  parish,  and 
was  not  a  party  to  the  indenture;  and 
though  the  child  at  the  time  of  such 
binding  was  not  a  burthen  to  the  pa- 
rish. And  the  binding  was  good  under 
the  former  statute,  though  the  master 
was  neither  an  inhabitant  nor  occupier 
within  the  parish,  provided  he  became 
a  party  to  the  indenture.  Bex  v.  St 
George,  Exeter,  373. 

IV.  Settlement  by  hiring  and  service. 
Exceptive  hiring. 

A  question  arising  at  sessions,  as  to 
an  alleged  settlement  by  hiring  and 
service  in  a  third  parish,  the  sessions 
quashed  the  order  of  removal,  subject 
to  a  case,  in  which  the  contract  of 
hiring  was  set  out,  and  the  question  for 
this  Court  was  stated  to  be,  whether 
the  pauper  gained  a  settlement  by 
hiring  and  service  in  the  third  parish  ; 


Held,  that  this  left  the  question,  whe- 
ther the  contract  of  hiring  was  ex- 
ceptive or  not,  open  to  this  Court. 

Pauper  was  hired  to  work  for  a 
year,  at  6s.  a  week,  to  work  ten  hours 
a  day,  from  five  in  the  morning  till  six 
in  the  evening;  and  afterwards  it  was 
agreed  that  he  should  receive  addi- 
tional pay  for  over  work  :  Held  to  be 
an  exceptive  hiring  ;  though  the  pau- 
per never  in  fact  refused  to  work  over- 
hours  when  requested.  Rex  v.  Nor- 
ton Bavant,  161. 

V.  Settlement  by  serving  office. 

1.  Where  appointment  to  office  not 
legally  made.    Manor,  1. 

2.  Office  not  for  a  year. 

An  office,  to  confer  a  settlement 
under  stat.  3  W.&  M.  c.  11.  s.  6.  must 
be  annual  in  its  nature. 

Therefore  where  an  act  of  parlia- 
ment authorised  justices  to  appoint 
constables  for  such  period  as  they 
should  judge  expedient,  at  a  salary  not 
exceeding  20/.  per  annum,  it  was  held, 
that  the  person  appointed  gained  no 
settlement,  whether  the  appointment 
was  or  was  not  in  fact  lor  a  year. 
Rex  v.  Middlewich,  156. 

VI.  Derivative  settlement. 

On  appeal  against  a  removal,  the  respond- 
ents proved  that  the  pauper  was  born 
in  the  appellant  parish  ;  the  appellants 
proved  that  his  mother's  maiden 
settlement  was  in  a  different  parish ; 
but  neither  side  gave  any  evidence 
of  the  father's  settlement,  or  of  any 
attempt  made  to  ascertain  it  : 

Held  that,  as  against  the  birth  set- 
tlement relied  upon  by  the  respond- 
ents, proof  of  the  mother's  maiden  set- 
tlement was  sufficient  to  invalidate 
the  order.  Rex  v.  St.  Mary,  Leices- 
ter, 644. 

POSSIBILITY. 

Of  estate,  whether  it  can  be  released, 
or  assigned  at  law.  Devise, 

POWER  OF  ATTORNEY. 
What  it  authorises.    Insurance,  2. 

PRACTICE. 

I.  Amendment. 

1.  Of  mandamus.   Mandamus,  III. 

2.  Of  entry  of  judgment. 

(1.)  What 
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(1.)  What  allowed. 

The  following  variances  in  entering 
up  a  judgment,  viz.  that  the  plaintiff 
as  to  certain  "  counts/'  (instead  of 
" issues ")  take  nothing  by  his  "bill," 
(instead  of"  writ,")  and  that  the  "  dc 
fendant,"  (instead  of  "  defendants,"} 
recover  costs,  &c.  are  clerical  errors, 
which,  when  ascertained  by  compar- 
ison with  the  record  of  proceedings 
in  the  cause,  the  Court  will  amend, 
though  the  judgment  be  of  a  past  term, 
and  though  a  writ  of  error  be  pending 
in  which  these  and  other  errors  are  as- 
signed. 

The  Court  refused  to  make  such  a 
rule  absolute  in  the  first  instance. 

The  party  moving  must  pay  the  ad- 
verse party  his  costs  of  such  amend- 
ment.   Paddon  v.  Bartlett,  887  (w). 

(2.)  Costs  of.    Ant^,  (1.). 

0.  Of  notice  previous  to  admission  of 
attorney.    Attorney,  I.  1  j  I.  2. 

II.  Appearance. 

1.  Under  Interpleader  Act,  how  to  be 
made. 

A  third  party  called  upon  by  an  in- 
terpleader rule  under  stat.  1  &  2  PF.  4. 
c.  58.,  to  appear  and  state  the  nature 
and  particulars  of  his  claim  to  pro- 
perty seized  by  the  sheriff,  must  make 
such  statement  by  affadavit.  It  is  not 
sufficient  that  he  appears  by  counsel, 
and  that,  upon  affidavits  put  in  by  other 
parties,  it  appears  that  he  has  given 
formal  notice  of  his  claim  to  the  she- 
riff.   Powell  v.  Lock,  515. 

2.  Entry  of,  upon  what  affidavits  order 
may  be  obtained. 

To  obtain  an  order  for  entering  an 
appearance  under  stat.  2  W.  4*  c.o9. 
s.  o.,  it  is  not  sufficient  to  state  on 
affidavit  that  "diligent  inquiry"  has 
been  made  to  find  the  defendant  and 
his  property;  but  the  way  in  which 
inquiry  has  been  made  must  be  de- 
scribed, to  satisfy  the  Court  that  pro- 
per means  have  been  used  to  serve  and 
execute  the  writ.  Copeland  v.  Nevill, 
658. 

III.  Arrest. 

Discharge  from. 

The  Court  will  not  discharge  a 
defendant  out  of  custody  on  mesne 
process,  on  the  ground  merely  that 
the  arrest  was  against  good  faith.  As 
where  the  plaintiff  agreed  to  accept 
pavment  of  his  debt  by  instalments. 


and,  without  further  communication, 
arrested  the  defendant  before  any  in- 
stalment was  due.  Udall  v.  Kelson, 
215. 

IV.  Attachment  for  non-attendance  upon 
subpoena,  when  it  lies.  Subpoena. 

V.  Attorney. 

1.  Admission  of.    Attornei/,1.  1  ;  I.  2. 

2.  CompelHng  payment  over  of  money. 
Attorney/,  III. 

VI.  Award. 

Making  enlargements  of  time  a  rule  of 
Court.    Award,  4. 

VII.  Bail. 

1.  When  discharged.    Bail,  2. 

2.  Taking  out  of  Court  money  de- 
posited in  lieu  of  bail.  Statute, 
XXV. 

3.  Bail  bond. 

(L)  Proceedings  upon.    JBail,  4. 
(2.)  When   to   stand  as  security. 
Bail,  4. 

{3.)  Effect  of  surrender  on.  Bail,  4. 

vni.  Costs. 

1,  Security  for.    Co^if^,  10. 

2.  Of  election  committee,  when  en- 
forced.   Parliament,  2.  (l.) 

0.  Of  amendment  in  entry  of  judg- 
ment.   Ante,  I.  2, 

IX.  Declaration, 

1.  Time  for  declaring. 

In  actions  commenced  in  any  of  the 
superior  courts,  the  plaintiff  may,  since 
the  Rule,  Hil.  2  W.  4.  I.  55.,  declare 
at  any  time  before  the  end  of  a  year 
from  the  return  of  the  writ,  unless 
the  defendant  shall  have  signed  judg- 
ment of  non-pros,  for  want  of  the 
plaintiff's  declaring  before  •the  end  of 
the  second  term ;  and  this,  whether 
the  action  be  commenced  by  service- 
able or  bailable  process.  This  applies 
also  to  causes  removed  by  the  defend- 
ant from  inferior  courts  by  habeas 
corpus,  (though  the  cause  was  com- 
menced below,  and  removed,  before 
the  Rule  came  into  operation,)  except 
that,  as  judgment  of  non-pros,  cannot 
be  signed  in  such  causes,  the  plaintiff 
cannot  be  out  of  court  till  the  ex- 
piration of  the  year. 

And,  consequently,  an  action  for 
malicious  arrest  cannot  be  commenced 
in  any  of  the  above  cases,  till  a  year 
has  elapsed  from  the  return  of  the 
writ. 

Quaere, 
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Quaere,  whether  such  action  lies, 
where  the  suit  alleged  to  have  deter- 
mined has  been  removed  by  habeas 
corpus  at  the  instance,  of  the  defend- 
ant. Norrish  v.  Richards,  733. 
2.  Declaration  de  bene  esse,  when  it 

may  be.    Bail,  4.  (l.) 

X.  Elegit. 
Inquisition  on. 

What  examinable  by  Court  on  mo- 
tion. 

By  inquisition,  taken  under  an  elegit, 
it  was  stated  that  G.,  the  defendant, 
was  possessed  of  a  term  in  lands  as 
mortgagee.  The  term  had  been  be- 
queathed by  words,  upon  which  a 
question  arose,  whether  such  term 
were  vested  in  G.  or  in  the  executrix. 
The  Court  refused  to  decide,  on  mo- 
tion, at  the  instance  of  the  mortgagor 
or  of  the  executrix,  whether  G.  had 
an  interest  of  the  nature  described  in 
the  inquisition,  and  liable  to  be  ex- 
tended.   Cooper  V.  Gardner,  211. 

XI.  Execution. 

1.  Process  where  sheriff  interested. 
Sheriff,  4. 

2.  Charging  in  execution  person  in 
custody  of  marshal.    Execidion,  2. 

XII.  Habeas  Corpus. 

Obtaining  attendance  of  prisoner  be- 
fore Committee  of  House  of  Com- 
mons.   Parliament,  2. 

XIII.  Indictment. 

When  defendant  entitled  to  particu- 
lars intended  to  be  proved.  Indict- 
ment^ 1. 

XIV.  Interpleader  Act,  appearance  under. 
Ante,  II,  1 . 

XV.  Judge's  order. 

1.  For  stay  of  proceedings.  Post, 
XXII. 

2.  Abandonment  of. 

A  party  taking  out  a  summons  for 
an  order  to  be  made  by  a  Judge  at 
chambers,  may  abandon  the  order  when 
made.  Therefore,  where  a  Judge  at 
chambers  had  indorsed  on  the  sum- 
mons the  minutes  of  an  order,  and 
the  party  taking  out  the  summons 
refused  to  draw  up  the  order,  or  to 
deliver  up  the  indorsed  summons,  the 
Court  refused  to  compel  him  to  do 
either,  or  to  direct  the  Judge's  clerk 
to  draw  up  the  order  from  the  minutes 
r)f  counsel.  M'Dougall  v.  Nicholls, 
815. 


XVI.  Judgment,  entry  of. 

In  an  action  of  debt,  for  twenty 
years'  rent,  commenced  July  22d, 
\d,33,  on  an  indenture  of  demise,  the 
defendants  pleaded,  l.Non  est  factum 

2.  (under  stat.  3  &  4  W.  4.  c.  27.  s.  42.) 
That  no  cause  of  action  accrued  within 
six  years ;  which  the  plaintiff  traversed. 

3.  and  4.  As  to  seventeen  years'  and 
three  quarters'  rent,  that  on,  &c.  the 
plaintiff  assigned  over  all  his  interest 
in  the  premises,  and  that  no  part  of  that 
rent  became  due  before  such  assign- 
ment. To  the  last  two  pleas,  the 
plaintiff  pleaded  non  est  factum.  The 
jury  found  the  first  two  issues  for  the 
plaintif!^  without  damages,  and  on  the 
last  two  for  the  defendants.  Judgment 
was  entere^  up  for  the  defendants : 

Held,  on  error,  by  Tindal,  C.  J.,  and 
l^ord  Abinger,  C.  B.,  that,  on  this  re- 
cord, assuming  the  plea  founded  on 
the  statute  to  be  available,  the  plaintiff 
was  entitled  to  judgment  for  two  years 
and  a  quarter's  rent. 

But,  held  by  the  whole  Court  of 
Error,  that  the  plea  was  not  available, 
for  that  stat.  3  &  4  W.  4.  c.  27.  s.  42., 
as  to  actions  for  arrears  of  rent,  is  not 
retrospective. 

Quaere,  whether  the  above  section, 
in  so  far  as  it  limits  the  bringing  of 
actions  for  rent  to  six  years  after  such 
rent  becomes  due,  &c.  be  repealed  by 
stat.  5&4W.4.C.  42.  s.  3.  ? 

Quaere,  whether  the  Court  of  Error 
in  the  Exchequer  Chamber  can  grant  a 
repleader?    Paddon  v.  Bartlett,  884. 

XVII.  Mandamus. 

1.  Amendment  of.    Mandamus,  III. 

2.  Return  to,  which  party  entitled  to 
be  heard  first.    Mandamus,  III. 

XVIII.  Money,  taking  out  of  court. 
Statute,  XXV. 

XIX.  Piea^    striking  out  unnecessary. 
Pleading,  IV.  9. 

XX.  Repleader,  by  what  Court  awarded. 
Ante,  XVI. 

XXL  Scire  facias,  to  revive  judgment, 
when  necessary.    Scire  facias,  1. 

XXII.  Stay  of  proceedings,  order  when 
granted. 

An  interlocutory  judgment _  having 
been  set  aside,  with  costs  against  the 
plaintiff,  by  a  Judge  at  chambers,  and 
an  attachment  having  issued  for  the 

non- 
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non-payment,  another  Judge  at  cham- 
bers ordered  that  the  defendant  should 
have  three  days  to  rejoin,  after  the 
plaintiff  should  have  purged  his  con- 
tempt. The  Court  refused  to  set  this 
order  aside,  it  not  appearing  that  the 
plaintiff  v^as  in  custody,  or  had  paid 
the  costs,  or  was  unable  to  pay  them. 
Wenham  v.  Dowries^  450. 

XXIII.  Trial. 

1.  Short  notice  of. 

Where  the  defendant  in  a  coun- 
try cause  had  obtained  time  to  plead, 
on  the  usual  condition  of  taking 
"short  notice  of  trial  if  necessary;" 
and  the  plaintiff  delivered  a  replica- 
tion tendering  issue,  with  notice  of 
trial,  to  the  defendant's  agent  in  Lon- 
don, after  post- time  on  the  27th  of  Fe- 
bruary, for  the  3d  of  March,  the  com- 
mission day  of  the  assizes,  and  on  that 
day  the  trial  took  place,  the  defendant 
not  being  ready,  or  appearing  ;  the 
Court,  under  special  circumstances 
shewn  by  affidavit,  held  itself  not  pre- 
cluded by  the  General  Rule,  Hil. 
2  W.  4.  I.  58.  from  granting  a  new 
trial.    Pound  v.  Tenfold,  655. 

2.  New  trial,  what  points  may  be 
argued  on  motion  for.  Nonsuit. 

XXIV.  Verdict, 

1.  When    nonsuit  may  be  entered. 
Nonsuit. 

2.  How  amount  may  be' shewn. 

On  a  motion  for  costs  under  stat. 
45  G.  3.  c.  46.  s.  3.  it  is  not  necessary 
that  the  amount  of  the  verdict  should 
be  stated  in  the  affidavits,  but  it  may 
be  shewn  by  the  Judge's  notes.  Vaji 
Nyvel  V.  Hunter^  243. 
See  further,  Affidavit,  Capias  ad  Satis- 
faciendum,  Certijicate.,  Alandamus, 
Subpoena. 

PRESCRIPTION. 

1.  Whether  prescription  and  custom, 
entitling  to  same  easement,  can  exist 
together.    Custom,  3. 

2.  How  far  evidence  which  shews  custom 
is  evidence  of  prescription.   Custom,  3. 

PRINCIPAL  AND  AGENT. 

1.  What  is  evidence  of  relation  of 

In  an  action  for  use  and  occupation 
of  lands  by  the  sufferance  and  per- 
mission of  the  plaintiffs,  it  appeared 
that  the  lands  were  let  by  auction  by 


the  plaintiffs,  E.  and  T.,  who  were 
auctioneers,  to  the  defendant,  under 
conditions  which  stated  the  letting  to 
be  "  By  E.  and  T.,  auctioneers."  One 
of  the  conditions  was,  "  The  rent  is  to 
be  paid  into  the  hands  of  E.  or  T., 
auctioneers,  or  to  their  order,  at  two 
payments,"  &c.  At  the  foot  of  the 
document  was  written,  "Approved  by 
me,  David  Jones^  Jones  was  the 
tenant  at  the  time  of  the  sale.  No- 
thing else  appeared  in  the  conditions 
to  shew  on  whose  behalf  the  letting 
was.  The  plaintiffs  gave  evidence  to 
shew  that  Jones,  being  indebted  to 
them,  had  authorised  them  to  let  the 
lands  as  above,  pay  the  rent  due  to 
Joneses  landlord,  and  retain  any  surplus 
in  satisfaction  of  their  own  debt. 
Evidence  to  a  contrary  effect  was  given 
for  the  defendant.  The  Judge,  in 
summing  up,  left  it  to  the  jury,  whe- 
ther the  plaintiffs  had  let  the  lands  on 
their  own  behalf  and  as  creditors  of 
Jones,  or  merely  as  his  agents.  The 
jury  found  a  letting  by  the  plaintiffs  on 
their  own  behalf : 

Held,  that  the  conditions  imported 
a  letting  by  Jones,  E.  and  T.  acting  as 
his  agents ;  and  that  the  document 
ought  to  have  been  so  explained  to 
the  jury.  And  the  Judge  not  having 
so  explained  it,  a  new  trial  was  granted. 
Evans  v.  Evans,  132. 
2.  Salary  recoverable  by  agent  on  dis- 
missal. 

A  servant,  discharged  for  improper 
conduct,  cannot  recover  any  part  of 
the  salary  current  from  the  last  pay- 
day at  the  time  of  his  dismissal. 

A  master,  who  has  dismissed  a  ser- 
vant, may  justify  the  dismissal  by 
shewing  that  at  the  time  of  the  dis- 
missal he  knew  the  servant  to  have 
committed  an  act  which  justified  it; 
and  a  jury  ought  not  to  be  asked 
whether  the  master  was  induced  to 
dismiss  him  by  that  act  or  by  some 
other  cause. 

A  clerk  employed  by  a  company  to 
enter  proceedings  in  their  minute  book, 
entered  on  the  margin  of  the  minute 
book  a  protest  in  his  own  name  against 
a  summons  for  appointing  a  successor 
to  himself:  Held,  that  a  jury  were 
justified  in  finding  this  to  be  a  sufficient 
cause  of  dismissal. 

A  plaintiff  declared  that  the  defend- 
ants, a  company,  had  employed  him  at 
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a  quarterly  salary ;  the  minute  book 
of  his  appointment  shewed  an  annual 
salary  only,  but  several  quarterly  pay- 
ments were  proved,  and  no  annual 
one.  iSemble,  that  no  variance  ap- 
peared. 

Qua;re,  per  Coleridge  J.,  whether,  if 
a  servant,  hired  for  a  year,  be  impro- 
perly dismissed  in  the  middle  of  a  year 
he  can  sue  in  assumpsit  for  the  wages, 
for  that  year,  or  is  confined  to  a  spe- 
cial action  for  an  improper  dismissal. 
Ridgivay  v.  Huvgerford  Market,  171. 

3.  What  sufficient  grounds  of  dismissal 
of  agent.    Anth,  2. 

4.  How  far  jury  may  inquire  as  to  actual 
grounds  of  dismissal.    Ante,  2. 

5.  Term  of  engagement,  what  evidence 
of.    Ante,  2. 

For  what  wages  assumpsit  maintain- 
able.    Ante,  2. 

PRIVY  COUNCIL. 

I'When  Court  of  K.  B.  will  interfere  with, 
•    by  mandamus.    Mandamus,  II.  5. 

PROBATE. 

"^'^tamp  on,  how  far  evidence  of  assets. 
.  Evidence,  VI. 

f  PROHIBITION. 

When  Court  will  interfere  with  Eccle- 
siastical Court.    Mandamus,  II.  3. 

PROMISSORY  NOTE. 

What  constitutes.    Pleading,  IV.  7.  (l.) 
See  further,  Bill  of  Exchange;  Plead- 
ing, IV.  7.  (2.) 

PROMOTIONS. 
See  Memoranda. 

PROSECUTION. 

1.  When  defendant  entitled  to  particu- 
lars intended  to  be  proved.  Indict- 
ment, 1. 

2.  Expenses  of,  how  recoverable. 

The  Court  will  not  grant  a  manda- 
mus to  compel  the  treasurer  of  a 
district  to  pay  the  expenses  of  a  pro- 
secution for  misdemeanor,  in  obedience 
to  the  order  of  the  Court  of  Assize, 
under  stat.  7  G.  4.  c.  64.  s.  2o.;  the 
proper  remedy  is  to  indict  the  trea- 
surer, if  he  refuse  to  pay. 
^       Where  a  prosecutor  is  not  bound 


over  to  prosecute  at  the  assizes,  quaere, 
whether  the  Court  of  Assize  has  power 
to  grant  his  expenses  under  the  above 
section. 

But,  in  such  a  case,  if  the  witnesses 
be  subpoenaed,  the  Court  of  Assize  may 
grant  their  expenses  under  the  same 
section.  Per  Lord  Denvian  C.  J.,  and 
Littledale  J.    Bex  v.  Jeyes^  416. 

PROVISO. 

For  shifting  of  estate  upon  contingency. 

1.  How  it  operates.    Devise,  3. 

2.  How  affected  by  recovery.  Devise,  5. 

QUO  WARRANTO. 
When  it  lies. 

1 .  A  local  act  created  a  corporation, 
consisting  of  sworn  commissioners, 
with  summary  powers  of  seizure  of 
goods  and  imprisonment  of  the  per- 
son, and  of  preventing  and  remov- 
ing obstructions  and  nuisances  in 
the  streets ;  powers  for  paving,  cleans- 
ing, and  lighting;  powers  of  appointing 
and  paying  officers,  of  determining  the 
number  of  watchmen ;  of  regulating 
them ;  and  of  dismissing,  paying,  or 
pensioning  them  ;  of  possessing  pro- 
perty in  materials  required  under  the 
act;  of  instituting  prosecutions;  of 
imposing  rates  ;  of  appointing  and  re- 
moving treasurers,  to  whom  penalties, 
imposed  by  the  act,  were  to  be  paid 
for  the  purposes  of  the  act ;  and  of 
hearing  appe^ils  in  certain  cases  brought 
by  parties  complaining  of  things  done 
under  the  act :  Held,  that  an  inform- 
ation in  the  nature  of  a  quo  warranto 
would  lie  against  persons  claiming  to 
be  commissioners. 

A  part  of  the  commissioners  were 
elected  by  rated  inhabitants,  M.  and 
T.  having  been  candidates ;  and  M. 
having  been  declared  elected,  and 
sworn  in,  and  a  rule  nisi  having  been 
obtained,  upon  affidavits  that  T.  had 
the  legal  majority,  for  a  mandamus  to 
certify  T.'s  election,  and  swear  him 
in,  the  Court  discharged  it  with  costs, 
and  at  the  same  time  granted  a  rule  to 
shew  cause  why  there  should  not  be 
an  information  in  the  nature  of  a  quo 
warranto  against  M.  Bex  v.  Beedle, 
467. 

2.  Held,  by  Littledale  and  Patte- 
son  Js.,  Lord  Denman  C.  J.  dubitante, 

that 
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that  a  quo  warranto  information  does 
not  lie  for  the  office  of  governor  and 
director,  elected  annually  by  rated  in- 
habitants, under  a  local  act  for  the 
government  of  the  poor,  and  the  main- 
tenance of  the  nightly  Vv^atch ;  and 
having  power  to  make  orders  to  regu- 
late the  poor  and  the  watching;  to 
determine  how  much  money  shall  be 
raised  for  the  poor  and  the  watch  (for 
which  amount  the  inhabitants  are  to 
make  rates,  subject  to  a  power  in  the 
governors  to  rectify  omissions  or  mis- 
takes, and  to  an  appeal  at  quarter  ses- 
sions); to  purchase  and  hold  real  and 
personal  property,  including  all  the 
money  raised  under  the  act;  to  erect 
buildings;  to  borrow  money  on  the 
credit  of  the  rates,  for  the  purposes  of 
the  act ;  to  appoint  and  remove  trea- 
surers, and  salaried  clerks,  collectors, 
and  other  officers,  who  are  to  account 
to  them ;  to  appoint  watchmen  and 
beadles,  who  are  to  be  sworn  in  as 
constables  before  a  justice,  and  to  be 
under  their  control ;  to  name  sixteen 
persons,  from  whom  the  justices  are  to 
select  four  overseers ;  and  to  sue  and 
be  sued  in  the  name  of  one  of  them- 
selves, or  of  their  clerk.  Rex  v.  Rams- 
den^  456. 

3.  Held,  per  Lord  Teiiterden  C.  J., 
Taunton  and  Patteson  Js.,  {Parlte  J. 
dissentiente,)  that  a  quo  warranto  in- 
formation does  not  lie  for  the  office  of 
trustees  under  a  public  local  act,  elected 
as  vacancies  occur,  by  occupiers  in  the 
parish,  and  taking  an  oath  of  office, 
with  power  to  appoint  salaried  trea- 
surers, collectors,  &c.  of  monies  raised 
under  the  act,  accountable  to  them- 
selves; to  pass  bye-laws  with  penal- 
ties ;  to  impose  rates,  in  case  of  certain 
other  functionaries  not  doing  so ;  to 
supply  omissions  in  the  rates,  and  to 
relieve  parties  aggrieved  or  incom- 
petent to  pay  ;  to  appoint  salaried 
watchmen;  to  purchase,  hold,  and 
manage  certain  property  for  the  pur- 
poses of  the  act;  to  contract  for  the 
supply  of  the  poor,  remove  nuisances, 
and  apprehend  for  certain  specified 
nuisances;  to  maintain  the  highways 
and  prevent  encroachments  thereon ; 
to  superintend  the  lighting,  paving, 
watching,  and  cleaning  of  the  streets, 
&c.,  and  to  remove  dangerous  build- 
ings, on  complaint  upon  oath  (which 
they  were  to  administer) ;  and  to  sue 


in  the  name  of  their  clerk,  or  of  one  of 
themselves.    Rex  v.  Hanley,  465.  (71.) 

RAILWAY. 

Power  to  make,  under  local  act.  Sta- 
tute, XLIIL 

RATE. 

1.  County,  accounts  charged  upon, 
(l,)  Allowance  of. 

The  Stat.  4  &  5  W.  4.  c.  48.  s.  1.  does 
not  entitle  rate-payers  to  take  part  in 
the  allowance  at  sessions  of  accounts 
charged  upon  the  county  rate,  nor  to 
inspect  the  items  at  the  time  of  such 
allowance  ;  the  statute  not  altering  the 
nature  of  the  authority  by  which  the 
allowance  is  to  be  made,  but  merely 
directing  that  the  business  shall  be 
transacted  in  public. 

And  the  Court  will  not  grant  a  man- 
damus for  such  inspection,  on  affidavit 
by  a  rate-payer,  suggesting  that  the 
accounts  had  been  examined  by  the 
justices  at  a  private  meeting,  previously 
to  the  examination  in  open  court,  and 
alleging  that  the  applicant  demanded 
an  inspection  of  the  accounts  at  the 
sessions,  and  offered  evidence  to  shew 
the  impropriety  of  some  of  the  charges, 
but  was  not  allowed  to  interfere;  and 
adding  that  he  could  now  impugn  the 
charges,  if  allowed  the  inspection. 
Rex  V.  Justices  of  Nottingham^  500. 
(2.)  Inspection  of,  by  rate-payers. 
Ante  (1.) 

2.  Pavins,  recovery  of,  under  Metropolis 
Paving^'Act.    Statute,  ^y^^YU. 

5.  Poor,  rating  under  Local  Act.  Sta- 
tute, XLIL 

4.  Sewage,  who  liable  to. 

Under  the  statutes  of  sewers,  every 
person,  whose  property  derives  benefit 
from  the  works  of  the  commissioners, 
is  liable  to  be  rated,  although  the 
benefit  be  not  immediate. 

Thus,  where  a  case  stated  that  the 
eastern  wing  of  Somerset  House  was 
drained  by  the  Board  of  Works,  and 
had  no  communication  with  the  com- 
mon sewer  running  under  the  body  of 
Somerset  House,  and  being  under  the 
jurisdiction  of  the  commissioners,  and 
that  the  buildings  derived  no  benefit 
from  that  sewer,  except  the  general 
advantage  of  being  accessible,  and  of 
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the  approaches  and  neighbouring  public 
ways  being  properly  drained  and  cleans- 
ed :  it  was  held  that  the  occupiers  of 
the  eastern  wing  were  rateable  for  the 
common  sewer. 

Semble,  that  in  an  action  of  trespass 
against  the  commissioners  for  levying  a 
rate,  if  it  appeared  that  they  had  juris- 
diction, the  Court  would  not  inquire 
whether  the  rate  was  proportioned  to 
the  benefit  received  from  the  sewage 
by  the  party  rated. 

Under  the  Sewers'  Act,  52  G.  5. 
c.  xlviii.  (local  and  personal,  public) 
s.  7.,  the  party  rated  to  the  poor  as  the 
occupier  of  premises,  is  to  be  con- 
sidered as  the  occupier  for  the  purpose 
of  assessment  to  the  sewers'  rate,  al- 
though, in  point  of  fact,  the  occupancy 
is  questioned.  Soadj/  v.  Wilson^  248. 
5.  How  far  Court  will  inquire  as  to 
proper  apportionment  of  rate.  Ante^  4. 

RECITAL. 

In  a  deed. 

1.  Who  bound  by.  Estoppel,  1.  Evi- 
dence, IV. 

2.  How  far  evidence  against  a  person 
claiming  through  a  party  to  deed. 
Evidence,  IV. 

RECORD. 

Amendment  of. 

1.  In  entry  of  judgment.  Practice, 
L2.(l.) 

2.  When  bail  discharged  by.    Bail,  2. 

RECOVERY. 

Effect  of,  upon  proviso  for  shifting  estates. 
Devise,  5. 

REFUSAL. 

What  amounts  to  demand  and  refusal. 
Mandamus,  I.  3.  &  II.  1.  Rate,  1,  (1.) 

RELEASE. 

Of  possibility  of  estate,  effect  of  at  law. 
JDevise,  3. 

REMAINDER. 

In  what  order  remainders  limited  in 
devise  take  effect;  how  construed; 
when  barrable  by  recoverj^ 

Vol.  III. 


REPLEADER. 
What  Court  can  award.    Practice,  XVI, 

RULE  OF  COURT. 

1.  Trin.  o\  G.3.   Admission  of  Attorney^ 
Attorney,  I.  1. 

2.  East.  2  G.  4.    Setting  aside  Award. 
Aiuard,  1. 

5,  Hil.  2  W.  4. 

(1)  .  5. 1,  55.   Time  for  declaring.  Prac- 
tice^ IX,  1 . 

(2)  .  s.  I.  58.     Short  notice  of  trial. 
Practice,  XXIII.  1. 

(.5).  s.  I.  95.    Charging  in  execution. 
Sheriff,  4. 

(4X^.1.98.  Security  for  costs.  Costs, 

'lO.(l.)[2] 
(5).  s.  V.    Bailbond  standing  as  secu- 

city.    Pail,  4.(1.) 

4,  Mic.  3  W.  4.  s.  11.     Declaring  de 
bene  esse.    Bail,  4.  {\.) 

5,  Hil.  4  W.  4.  s.  9.  Prayer  of  judgment. 
Pleading,  V.  1. 

SALE. 

Interpretation  of  conditions. 

The  purchaser  of  lands  by  auction 
signed  a  memorandum  of  the  con- 
tract, indorsed  on  the  particulars  and 
conditions  of  sale,  and  referring  to 
them.  Afterwards  he  wrote  to  the 
vendor,  complaining  of  a  defect  in  the 
title,  referring  to  the  contract  expressly, 
and  renouncing  it.  The  vendor  wrote 
and  signed  several  letters,  mentioning 
the  property  sold,  the  names  of  the 
parties,  and  some  of  the  conditions  of 
sale,  insisting  on  one  of  them  as  curing 
the  defect,  and  demanding  the  execu- 
tion of  the  contract:  Held,  that  these 
letters  might  be  connected  with  the 
particulars  and  conditions  of  sale,  so  as 
to  constitute  a  memorandum  in  writ- 
ing, binding  the  vendor  under  stat.  29 
Car.  2.  c.  3.  s.  4.,  although  neither  the 
original  conditions  and  particulars,  nor 
the  memorandum  signed  by  the  pur- 
chaser, mentioned,  or  were  signed  b}', 
the  vendor. 

On  a  sale  of  a  leasehold  interest  of 
lands,  described  in  the  jjarticnlars  as 
held  for  a  term  of  twenty-three  years, 
at  a  rent  of  55/.,  and  as  comprising  a 
yard,  one  of  the  conditions  was,  that  if 
any  mistake  should  be  made  in  the 
3  U  descrip- 
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description  of  the  property,  or  any 
other  error  whatever  should  appear  in 
the  particulars  of  the  estate,  such  mis- 
take or  error  should  not  annul  or 
vitiate  the  sale,  but  a  compensation 
should  be  made,  to  be  settled  by  arbi- 
tration. The  yard  was  not,  in  fact, 
comprehended  in  the  property  held 
for  the  term  at  55L,  but  was  held  by 
the  vendor  from  year  to  year,  at  an 
additional  rent.  It  was  essential  to 
the  enjoyment  of  the  property  leased 
for  the  twenty-three  years.  It  did  not 
appear  that  the  vendor  knew  of  the 
defect.  Held,  that  this  defect  avoided 
the  sale,  and  was  not  a  mistake  to  be 
compensated  for  under  the  above  con- 
dition; although,  after  the  day  named 
in  the  conditions  for  completing  the 
purchase,  and  before  action  brought 
by  the  vendee,  the  vendor  procured  a 
lease  of  the  yard  for  the  term  to  the 
vendee,  and  offered  it  to  him.  Dobell 
v.  Hutchinson,  355.  (.See  whole  placi- 
tura.  Statute,  V.)  See  also  Principal 
and  Agent y  1. 

SCIRE  FACIAS. 

1.  To  revive  judgment,  when  necessary. 

It  is  not  necessary  to  revive  a  judg- 
ment by  scire  facias  for  the  purpose  of 
issuing  execution  after  a  year  and  a 
day,  where  the  execution  has  been 
suspended  by  agreement  of  the  parties. 

Such  agreement  sufficiently  appears, 
where  the  judgment  is  upon  a  warrant 
of  attorney  dated  June  1824,  empower- 
ing the  plaintiff'  to  enter  up  judgment 
at  his  pleasure,  but  stating,  in  the  de- 
feasance, that  the  warrant  of  attorney 
is  given  to  secure  payment  of  a  certain 
sum,  with  costs  of  judgment  if  signed, 
on  the  5th  of  December  1826,  His- 
cocks  V.  Kemp,  676, 
^2.  Declaration  in,  against  bail,  how  far  it 
must  correspond  with  writ  in  original 
suit.    Bail,  2. 

SERVANT. 
See  Principal  and  Agent ;  Statute^  XXL 

SESSIONS. 

1.  Case  sent  from,  what  it  leaves  for 
determination  of  Court  of  K.  B.  Poor, 
IV. 

2.  Allowance  of  county  accounts,  what 
-oi  ■publicity  necessary.    Bate,  I. 


SET  OFF. 

Right  of,  as  to  damages  and  costs  re- 
covered by  different  parties  to  action. 
Costs,  7, 

SETTLEMENT. 
Of  poon    See  Poor. 

SEWERS. 
See  Bate,  4. 

SHERIFF, 

1.  Return  of,  how  far  conclusive. 

In  an  action  against  a  sheriff"  for 
escape  of  a  prisoner  arrested  on  mesne 
process,  the  plaintiff'  proved  the  arrest 
by  producing  the  sheriff^'s  return  of 
cepi  corpus  et  palatum  haheo:  Held, 
that  the  latter  words  of  the  return 
produced  by  the  plaintiff"  did  not  con- 
clude him  from  proving  the  escape  by 
parol  evidence  that  the  prisoner  was 
at  large  after  the  return,  and  no  bail 
bond  lodged  with  the  sheriff*.  Neck  v. 
Humphery,  130. 

2.  Assignment  of  bail  bond.  Bail^  4.  (l.) 
5.  Effect  of  surrender  on  bailbond.  Bail^ 

4.(1.) 

4.  Process,  where  sheriff  interested. 

Defendant  being  in  the  custody  of 
the  keeper  of  the  prison  of  the  sheriff 
of  D.,  the  keeper  returned  to  a  habeas 
corpus,  that  defendant  was  in  his  cus- 
tody on  a  ca.  sa.  directed  to  the  coro- 
ner of  i).,  at  the  suit  of  plaintiff",  which 
ca.  sa.  was  set  out  in  the  return,  with 
a  certificate  by  the  coroner  that  it  waa 
a  true  copy.  It  appeared  by  affidavit 
that  the  plaintiff"  was  sheriff"  of  D.,  but 
this  did  not  appear  in  the  ca.  sa.  or 
return,  nor  did  it  appear  that  there 
was  any  entry  on  the  roll  suggesting 
the  fact.  On  motion  to  discharge  the 
defendant  for  irregularity  :  Held,  that 
it  was  not  requisite  that  the  ca.  sa. 
should  mention  the  fact  of  the  plaintiff" 
being  sheriff";  and  that  a  suggestion 
might  at  any  time  have  been  made  on 
the  record,  if  it  had  been  necessary, 
since  the  rule  Hit.  2  W.  4.  s.  95. 

It  appeared  by  affidavit  that  the 
defendant  being  in  the  sheriff"'s  cus- 
tody at  the  suit  of  S.^  the  ca.  sa.  at  the 
suit  of  B.,  the  now  plaintiff^  was  lodged 
with  the  keeper  of  the  gaol ;  but  no 

facts 
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facts  were  deposed  to  otherwise  con- 
necting the  coroner  with  the  keeper. 
Held,  that  the  defendant  vvas  regularly 
charged  at  the  suit  of  B. ;  for  that  it 
would  he  intended  that  the  writ  came 
to  the  coroner's  hands,  and  it  was  not 
necessary  that  he  should  make  a  formal 
warrant  to  the  keeper. 

The  Court  refused  to  discharge  the 
defendant.    Bastard  v.  Trutck^  451. 

SHIFTING  USE. 

What  is ;  how  affected  by  recovery. 
Devise,  5. 

SPEAKER 

Of  House  of  Commons.  Certificate 
of,  for  costs,  when  it  will  be  enforced. 
Parliament,  2. 

SPECIAL  CASE. 

1.  When  Court  will  amend.  Copyhold,  1. 
2w  What  facts,  not  stated,  Court  will 
assume.    Copyhold,  1. 

5.  Sent  from  Session ;  what  it  leaves  for 
determination  of  court  of  K.  B.  Poor, 
IV. 

STAMP. 

1.  On  indenture  of  apprenticeship. 

The  language  of  stat.  57  G.  5.  c.  1 1 1 . 
Si  5.,  exempting  from  a  certain  duty 
any  indenture  of  apprenticeship,  "  where 
a  sum  or  value  not  exceeding  10/.  shall 
be  given  or  contracted  with  or  in  re- 
lation to  the  apprentice,"  did  not  apply 
to  cases  where  no  sum  or  value  was 
given  or  contracted  for.  Rex  v.  Inha- 
bitants of  Mabe^  53 1 . 

2.  On  Mortgage. 

C.  being  seised  in  fee,  granted  to  R. 
a  term  of  1000  years  as  security  for  a 
loan  of  150/.  After  st.  3  G.  4.  c.  117. 
came  into  operation,  R.,  in  consider- 
ation of  ir.'s  paying  him  150/,,  and  C, 
in  consideration  of  the  premises,  and 
of  f'F.'s  advancing  200/.  additional  to 
C,  assigned,  by  the  same  deed,  the 
term  to  a  trustee  for  W.,  to  secure  the 
550/. ;  and  C,  by  the  same  deed,  re- 
leased the  fee  and  the  reversion  to  W.^ 
to  secure  the  same  550/. 

Held,  that  this  deed  was  not  liable 
to  stamp  duty  as  a  transfer,  nor  to  a 
progressive  duty  of  1/.  5,^.  on  every 
1080  words  aftier  the  first  1080,  but 


was  liable  under  the  above  statute  and 
St.  55  G.  3.  c.  184.  sched.  part  1. 
Mortgage,  to  an  ad  valorem  duty  (21.), 
on  the  200/.,  and  a  progressive  duty  of 
1/.:  And  that  it  was  not  liable  to 
stamp  duty  as  a  fresh  mortgage  for 
550/.  by  reason  of  the  conveyance  of 
the  fee. 

Qu£ere,  whether  a  common  deed 
stamp  was  necessary.    Doe  dem.  Bart- 
ley  V.  Gray,  89. 
5.  On  probate,  how  far  evidence  of 
assets.    Evidence,  VI. 

STATUTE. 

FIRSTS  Decisions  on  particular  public 
statutes. 

I.  45.  Eliz.  c.  2.  s.  5.  (Poor.)  Power 
of  overseers  as  to  binding  parish  ap- 
prentices.   Poor,  III. 

II.  45.  Eliz.  c.  6.  s.  2.  (Costs)  When 
Judge  may  certify  under.    Costs,  3.  (1.) 

III.  21  Jac.  1.  c  16.  (Limitation  of 
actions.)  Evidence  to  support  plea. 
Trover,  1 . 

IV.  22  &  23  Car.  2.  c.  9.  (Costs.) 
Judge's  certificate  under.  Costs^  3.  (I  ) 

V.  29  Car.  2.  c.  5.  (Frauds)  Memoran- 
dum in  writing  within  s.  4. 

Where  a  contract  in  writing,  or  note,  ex- 
ists, which  binds  one  party  to  a  contract, 
under  the  statute  of  Frauds,  any  sub- 
sequent note  in  writing,  signed  by  the 
other,  is  sufficient  to  bind  him,  pro- 
vided it  either  contains  in  itself  the 
terms  of  the  contract,  or  refers  to  any 
writing  which  contains  them. 

The  purchaser  of  lands  by  auction 
signed  a  memorandum  of  the  contract, 
indorsed  on  the  particulars  and  con- 
ditions of  sale,  and  referring  to  them. 
Afterwards  he  wrote  to  the  vendor^ 
complaining  of  a  defect  in  the  title,  re- 
ferring to  the  contract  expressly,  and 
renouncing  it.  The  vendor  wrote  and 
signed  several  letters,  mentioning  the 
property  sold,  the  names  of  the  parties, 
and  some  of  the  conditions  of  sale, 
insisting  on  one  of  them  as  curing  the 
defect,  and  demanding  the  execution 
of  the  contract :  Held^  that  these  ' 
letters  might  be  connected  with  the 
particulars  and  conditions  of  sale,  so  as 
to  constitute  a  menjorandura  in  writ-^ 
ing,  binding  the  vendor  under  stat,  29 
5  U  2      '     ^  Car, 
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Car.  2.  c.  .'5.  s.  4.,  although  neither  the 
original  conditions  and  particulars, 
nor  the  memorandum  signed  by  the 
purchaser,  mentioned,  or  were  signed 
by,  the  vendor 

On  a  sale  of  a  leasehold  interest  of 
lands,  described  in  the  particulars  as 
held  for  a  term  of  twenty-three  years, 
at  a  rent  of  55/.,  and  as  comprising  a 
yard,  one  of  the  conditions  was,  that 
if  any  mistake  should  be  made  in  the 
description  of  the  property,  or  any 
other  error  whatever  should  ap- 
pear in  the  particulars  of  the  estate, 
such  mistake  or  error  should  not  an- 
nul or  vitiate  the  sale,  but  a  compen- 
sation should  be  made,  to  be  settled 
by  arbitration,  The  yard  was  not,  in 
fact,  comprehended  in  the  property 
held  for  the  term  at  55/.,  but  was  held 
by  the  vendor  from  year  to  year,  at 
an  additional  rent.  It  was  essential  to 
the  enjoyment  of  the  property  leased 
for  the  twenty -three  years.  It  did  not 
appear  that  the  vendor  knew  of  the 
defect.  Held,  that  this  defect  avoided 
the  sale,  and  was  not  a  mistake  to  be 
compensated  for  under  the  above  con- 
dition ;  although,  after  the  day  named 
in  the  conditions  for  completing  the 
purchase,  and  before  action  brought 
by  the  vendee,  the  vendor  procured  a 
lease  of  the  yard  for  the  term  to  the 
vendee,  and  offered  it  to  him.  Do- 
hell  V.  Hutchinson^  355. 

Ml.  3  W.  &  M.  c.  11.  s.  6.  Settlement 
by  serving  office.    Mano?;  1.  Poor, 
-     V.  2. 

VII.  3  Sc4  W.&  M.  c.  14.  (Fraudulent 
Devises.)  On  what  obligaions  of  divi- 
sor devisee  liable.    Devise,  4. 

VIII.  2  G.  2.  c.  24.  (Bribery.)  What 
constitutes  offence  under.  Bribery,  1. 

*IX.  8  G.  2.  c.  15.  s.  1.  (Copyright.) 
How  far  it  controls.  Stat.  17  G.  o. 
c.  57.    Post,  XIV. 

X.  20  G.  2.  c.  19.  Enforcing  pay- 
ment bv  master  of  servants'  wages. 
Post,  X^XI. 

»  XL  22  G.  2.  c.  46.  s.ll.  Non-renewal 
of  Certificate  by  attorney.  Attorney  II. 

Xll.  24  G.  2.  c.  44.  s.  6.  (Justices)  De- 
mand of  copy  of  distress  warrant. 
Distress^  5. 


XIII.  14  G^.  3.  c.  78.  5.41.  (Building 
Act.)  Liability  of  Executor  to  contri-' 
bute  to  repairs  of  party  wall.  Ex- 
ecutor, 2. 

XIV.  17  G.  3.  0.  51.  (Copyright.)  What 
necessary  for  securing  copyright. 

The  proprietor  of  a  print  cannot 
sue  for  an  invasion  of  his  copyriglit  In 
it,  under  stat.  17  G*  3.  c.  57.,  unless 
the  date  of  publication  be  engraved 
upon  it,  pursuant  to  stat.  8  G.  2.  c.  13. 
s.  \.    Brookes  v.  Cock,  1  ^8 . 

XV.  31  G.  3.  c.  111.  (Stamp)  Stamp 
on  Indenture  of  apprenticeship.  Stamp, 
1. 

XVI.  38  G.  3.  c.  5.  s.  17.  (Land-tax.) 
Power  to  call  in  aid  constable.  Con- 
stable, 5. 

XVIL  43  G.  3.  c.  46.  s.  3.  (Frivolous 
arrests)  Costs  under ;  how  amount  of 
verdict  may  be  shewn.  Practice,  XXIV. 

2. 

XVIII.  55  G.  3.  c.  184.  (Stamp.)  Stamp 
on  mortgage,  when  additional  sum 
secured  and  release  of  fee.  Stamp,  2, 

XIX.  56  G.  3.  c.  139.  (Poor.)  Bind- 
ing parish  apprentice.    Poor,  III. 

XX.  3  G.  4.  c.  117.  (Stamp.)  Stamp 
on  mortgage.    Stamp,  2. 

XXL  4  G.  4.  c.  34.  (Master  and  Ser- 
vant.) Enforcing  payment  of  servants' 
wages. 

Quaere,  whether,  under  stats.  20'  G. 
2.  c.  19.  and  4  G.  4.  c.  34.,  justices 
have  powder  to  order  payment  on  an 
information  stating  that  a  sum  is  due 
to  the  complainant  "  for  wages  for 
labour  as  a  carpenter." 

The  stat.  5.  G.  4.  c.  18.  s.  2.  does 
not  empower  justices  to  commit  in  de- 
fault of  distress,  for  non-payment  of 
wages.    JViles  v.  Cooper ,^  524. 

XXII.  5  G.  4.  c.  IS.  (Recovery  of  pe- 
nalties.) Commitment  under.  Ante„ 
XXL 

XXIII.  6  G.  4.  c.  16.  (Bankrupts;) 

1,  Depositions,  when  evidence.  Evi- 
dence, II. 

2.  Criterion  whether  cause  of  action 
within  statute.  ■  >- 

(1 )  What  is.    Evidence,  II.  ^niaseq 

(2)  Who  to  determine.  Evidence^  II. 

XXIV. 
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XXIV.  1  G.  4.  c.  64.  (Criminal  Jus- 
tice.) Expenses  of  prosecution,  how 
recoverable.    Prosecution^  2. 

XXV.  7  &  8  G.4.  c.  71.  S.3.  (Arrests.) 
Taking  out  of  court  money  deposited 
in  lieu  of  bail. 

Where  the  friend  of  a  party  ar- 
rested makes  a  deposit  of  his  own  mo- 
ney on  the  defendent's  behalf,  in  lieu 
of  bail,  and  the  sum  is  afterwards  paid 
into  Court  to  abide  the  event  of  the 
suit,  and  the  defendant  then  renders, 
the  owner  of  the  money  may  have  it 
restored  to  him  on  motion,  under  stat. 
I&SG.  4.  c.  71.  5.  3.,  if  the  defend- 
ant appears  in  court  and  assents. 

For  this  purpose  the  render  is  equi- 
valent to  putting  in  and  perfecting 
special  bail.  Douglass  v.  Stanbroiigh, 
316. 

XXVT.    9  G.  4.  c.  22.  (Return  of  mem- 
bers to  parliament.) 
1  Committee  how  to  be  held.  Par- 
liament. 2. 
2.  Costs  under.    Parliament,^.  {\.) 

XXVII.  9  G.  4.  c.  40. (Lunatics.)  What 
is  sufficient  description  of  insane  per- 
son within  schedule.    Poor,  II. 

XXVIII.  1  &  2  W.  4.  c.  58.  (Inter- 
pleader.) Appearance  how  to  be  made. 
Practice,  II,  1 . 

XXIX.  1  &  2  W.  4.  c.  60.  (Vestry.) 
Appointment  under,  how  to  be  stated 
in  mandamus.    Mandamus,  III. 

XXX.  2  W.  4.  c.  59.  s.  5.  (Uniformity 
of  process.)  Entering  appearance, 
upon  what  affidavits  order  obtained. 
Practice,  II.  2. 

XXXI.  3  &  4  W.  4.  c.  27.  (Limitation 
of  actions.) 

1.  Sec.  17.  Operation  of; 

A  ferae  sole,  seised  in  fee,  married, 
and  she  and  her  husband  ceased  to  be 
in  possession  or  enjoyment  of  the  land, 
and  went  to  reside  at  a  distance  from 
it.  They  both  died  at  times  which 
were  not  shown  to  be  within  forty 
years  from  their  ceasing  to  occupy. 
The  wife's  heir-at-law  brought  eject- 
ment against  the^person  in  possession 
^vithin  twenty  years  of  the  husband's 
death,  and  within  five  years  of  the 
passing  of  stat.  5  &  4  W.  4.  c.  27., 
h\it  more  than  forty  years  after  the 
'/J 


husband  and  wife  ceased  to  occupy : 
Held,  that  the  heir  at  law  was  barred 
by  the  seventeenth  section  of  the  sta- 
tute, though  it  did  not  appear  when  or 
how  the  defendant  came  into  posses- 
sion, and  though  proof  was  offered  that 
the  wife  had  levied  no  fine.  Doe  dem. 
Corbi/n  v.  Bramston,  63. 

2.  Sec.  42. 

(1.)    Whether  retrospective. 

Held  by  the  whole  Court  of  Error  in 
the  Exchequer  Chamber,  that  stat.  3  & 
4  W.  4.  c.  27.  s.  42.,  as  to  actions  for 
arrears  of  rent,  is  not  retrospective; 

Quaere,  whether  the  above  section, 
in  so  far  as  it  limits  the  bringing  of  ac- 
tions for  rent  to  six  years  after  such 
rent  becomes  due,  &c.,  be  repeated  by 
stat.  5  &  4  W.  4.  c.  42.  s.  o.  ?  Paddon 
V.  Bartlett,  884.  (See  whole  placitum 
Practice,  XVI.) 

(2)  Whether  repealed  by  stat,  5 
&4  W.4.  c;42.  s.o.  Ante,ll.) 

XXXIL  3  &  4  Wi  4.  c.  42,  (Amend- 
ment of  law) 

1.  Sec.  3.  Whether  it  repeals  st.  3  Sc 
4  W.  4.  c.  27.  s.  42.      Ante,  XXXI.  2. 

2.  Sec.  51. 

(1)  Payment  of  costs  by  executors. 
Executor,  1. 

(2)  Judge's  certificate  under,  how- 
far  final.    Executor.,  1>(10 

XXXIII.  4  &  5  W.  4.  c.  48.  (County 
rate.)  Allowance  of  accounts,  how  to 
be  ma4e.    Rate,  1. 

SECONDLY :  Decisions  on  particular 

local  and  j^ersonal  statutes. 

XXXIV.  23  G.  5.  c.  90.  (St.  Martin's  in 
the  Fields,  Paving.)  Recovery  of 
rates,  how  far  controlled  by  57  G.  5. 
c.  xxix.    Post,  XXXVIJ. 

XXXV.  33  G.  3.  c.  96.  (Canal  Act.) 
What  constitutes  a  demand  and  re- 
fusal.   Mandamus,  II.  1. 

XXXVI.  52  G.  3.  c.xlviii.  s.  7.  (Sewers). 
What  constitutes  occupation.  Rate,  4^ 

XXXVII.  57  G.  3.   c.  xxix. 

(Paving  of  Metropolis). 

Recovery  of  rates  under. 

By  an  act  for  paving  and  lighting 
a  parish,  a  certain  committee  was  em^ 
powered  to  distrain  for  rates,  and  to 
sue  for- the  amount,  if  there  luas  no 
sufficient  distress.  The  JNIetropolis 
Paving  Act,  57  G.  3.  c.  xxix.,  subse- 
quently 
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quently  passed,  by  sect.  38.  enables  any 
persons,  having  the  control  of  the 
pavements  of  any  parochial  or  other 
district  within  the  jurisdiction  of  the 
act  (of  which  districts  the  above 
parish  was  one),  to  sue  for  the  re- 
covery of  the  paving  rates,  and  it  im- 
poses no  condition  as  to  previous  dis-^ 
tress.  It  further  provides,  that  former 
paving  acts  shall  not  be  repealed,  but 
that  commissioners  under  such  acts 
shall  retain  and  may  exercise  all  the 
powers  and  authorities  thereby  con- 
ferred, and  may  act  upon  all  and 
every  the  provisions,  clauses,  powers, 
and  authorities  of  such  acts,  or  of  this 
act,  as  they  shall  find  expedient. 

Held,  that  the  general  power  of 
suing  given  by  the  Metropolis  Paving 
Act  was  extended  to  the  committee 
established  under  the  local  act,  and 
consequently  thatj  in  bringing  actions, 
they  were  no  longer  restricted  to  the 
case  in  which  no  sufficient  distress 
could  be  found.    Bex  v.  Hnlls^  494. 

XXXVIII.  4G.  4.c.xxxix.  (Gas.)  Pro- 
ceedings on  distress  under.  Distress, 
1.  (2.) 

XXXIX.  1 1  G^.  4.  c.  xliv.  (PavingO  Pro- 
ceeedings  previous  to  distress.  Dis- 
tress, 1.  (l.) 

XL;  11      4.  arid  1  lix.  (Rail- 

way.) 

Compensation  under. 

A  railway  company  were  empowered, 
by  statute,  to  enter  upon  and  use  lands 
for  the  railway,  and  to  purchase  and 
hold  lands;  they  were  also  bound  to 
JTiake  such  alterations  as  were  necessary 
for  the  enjoyment  of  the  railways  then 
in  use  for  a  coal  mine  belonging  to  /., 
over  the  works  of  which  the  railway 
was  to  pass :  the  act  was  not  to  give 
them  the  mines  under  any  land  pur- 
purchased  by  them ;  but  the  mine- 
owners  might  work  them,  doing  no 
damage  to  the  works  of  the  compan}-, 
or  making  good  the  same :  the  com- 
pany was  to  compensate  any  party 
interested  for  any  damage  or  incon- 
venience sustained  by  the  execution  of 
any  of  the  works  authorised  by  the 
act ;  such  compensation  to  be  assessed, 
if  necessarj^,  by  a  jury,  which  the  com- 
pany were  required  from  time  to  time 
to  summon,  and  which  should  assess 
compensation  for  damages  already  sus- 


tained, and  for  future  tempomry  per- 
petual or  recurring  damages. 

/.,  being  owner  of  land  over  the  said 
coal  mine,  and  which  land  was  leased 
to  B.,  sold  the  land  to  the  company^ 
the  coal  mine  not  being  taken  into 
account.  Afterwards  in  working 
the  coal  mine,  damaged  the  railway, 
and  was  unable  to  work  so  profitably 
as  he  otherwise  could,  lest  he  should 
do  further  damage :  Held,  that  B  was 
not  entitled  to  compensation,  either^ 
for  the  sum  which  it  cost  him  to  repair 
the  damage  done,  or  for  the  interrup- 
tion to  the  working  of  his  mine.  Bex 
V.  Leeds  and  Selhy  Bailway,  683. 

XLI.  1  &  2  PF.  4.  c.  Ixxxiii.  (Ouze 
Bank.)  Insufficient  return  to  man- 
damus.   Mandamus,  VI. 

XLII.  Monmouthshire  Canal  Act. 
Rating  under. 

1.  By  a  canal  act  (passed  in  1792, 
when  tolls  were  considered  rateable 
per  se),  a  company  was  incorporated, 
and  authorised  to  take  lands,  and  to 
take  and  erect  buildings,  for  the  pur- 
pose of  constructing  a  canal  and  rail- 
ways, and  to  take  tolls;  and  it  was 
provided  that  the  tolls  should  not,  at 
any  time  or  times  thereafter,  be  subject 
to  taxes  or  rates,  and  that  the  company 
should,  from  time  to  time,  be  rated  in 
respect  of  the  lands  and  grounds  to  be 
taken,  and  the  buildings  to  be  erected 
by  them,  in  the  same  proportion  as, 
and  not  at  any  higher  value  or  im- 
proved rent  than,  other  lands,  grounds, 
and  buildings  adjacent  ivere  or  should, 
for  the  time  being,  be  rated,  and  as  the 
lands,  grounds,  and  buildings,  to  be  taken 
and  erected  by  them,  would  have  been 
rateable,  in  case  they  had  continued  in 
their  former  state,  and  not  been  usedfot 
the  purposes  of  the  underta/ciiig.  The 
adjacent  lands  and  buildings  improved 
in  value,  from  the  time  of  the  com- 
mencement of  the  undertaking,  partly 
in  consequence  of  the  undertaking 
being  carried  into  effect,  partly  from 
independent  causes:  Held,  that  the 
land  and  buildings  used  for  the  canal 
were  to  be  rated  at  the  value  which 
the  adjacent  lands,  &c.,  bore  at  the 
time  of  the  rate  ;  and  not  at  the  value 
which  these  latter  bore  at  the  com- 
mencement of  the  undertaking,  nor  at 
that  which  they  would  have  borne  at 
the  time  of  the  rate  if  the  undertaking 

had 
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had  not  been  carried  into  effect.  Al- 
though, from  the  passing  of  the  act  to 
the  time  of  the  question  being  raised 
(forty  years),  the  rate  had  always  been 
made  according  to  the  original  value 
of  the  lands  adjacent. 

2.  A  subsequent  statute  authorised 
the  company  to  extend  the  canal,  and 
to  purchase  lands  for  that  purpose ; 
and  it  provided,  that  they  might  take 
the  like  tolls  on  the  new  canal,  &c.  as 
under  the  former  act,  and  have  the 
like  powers  and  remedies  for  recover- 
ing them.  And  that  the  clauses^ 
poivcrs^  mithoritieSy  provisions,  orders , 
ruleSy  regulations,  limitations^  exemp- 
tions, restrictions,  privileges,  penalties 
forfeitures,  ^punishments,  and  provisions 
contained  in  the  former  act,  should, 
so  far  as  the  same  would  apply  and  the 
case  would  admit,  extend  to  the  new 
canal,  &c.  and  should  take  effect,  ope- 
rate, be  put  in  execution,  used,  and 
exercised  by  the  company,  and  be  ap- 
plied and  enforced  in  respect  of  making, 
maintaining,  and  using  the  new  canal, 
&c.  and  i^egidating  the  navigation  there- 
on, for  punishing  offences  relating  there- 
to, for  purchasing  lands  and  assessing 
damages,  and  ivith  respect  to  all  matters 
in  anywise  touching  the  new  canal,  &c. 
in  the  same  manner  to  all  intents  and 
purposes  as  if  the  same  clauses,  &c., 
had  been  inserted,  repeated,  and  enact- 
ed, at  full  length,  by  the  subsequent 
act,  and  as  if  the  new  canal,  &c.  had 
been  a  part  of  the  canal  authorised  to 
be  made  by  the  former  act :  Held, 
that  the  provision  as  to  rating  the 
original  canal  extended  to  the  new 
part. 

5.  By  a  third  statute,  a  tramroad 
company  was  incorporated,  and  it  and 
the  canal  company  were  authorised  to 
make  railways,  and  to  take  such  tolls 
on  these  railways  as  the  canal  com- 
pany might  take  by  the  first  statute  ; 
and  it  was  provided,  that  the  clauses, 
powers,  authorities,  regulations,  &c. 
(as  in  the  second  statute),  of  the  first 
statute,  should  extend  (in  the  same 
terms  as  in  the  second)  to  the  railways 
last-mentioned,  and  to  regulating  the 
carriage  or  conveyance  of  goods  there- 
on, as  if  these  railways  had  been  au- 
thorised to  be  made  by  the  first  statute, 
and  the  tramroad  company  had  been 
therein  named  instead  of  the  canal 
company  :  Held,  that  the  provision  as 
to  rating  the  original  canal  extended 


to  these  railways.  Rex  v.  Monmouth- 
shire Canal,  619. 

XLIII.  Sirhowy  Tramroad  Act. 

Power  to  make  railways. 

An  act  of  parliament  empowered  a 
canal  company  to  construct  certain 
canals  and  railroads,  paying  compens- 
ation to  the  owners  of  lands  used  ;  and 
also  to  make  railroads  to  iron  works, 
&c.  within  eight  miles  of  the  canals  or 
railroads  first  mentioned ;  and  it  pro- 
vided that,  if  the  owners  of  certain 
species  of  property  situate  within  eight 
miles  from  any  part  of  the  canals  or 
railways  before  particularly  described 
and  authorised  to  be  made,  should 
think  it  expedient  that  railways  should 
be  made  through  the  lands  of  other 
persons,  for  the  purpose  of  conveying 
goods  from  the  canals  or  railways  be- 
fore particularly  described,  and  if  the 
company  should  refuse  to  make  such 
railways  under  the  powers  given  them 
by  the  act,  such  owners  might,  at  their 
own  cost,  make  the  railways,  paying 
compensation  to  the  proprietors  of  the 
lands  over  which  they  were  to  be 
made ;  and  that  the  railways  so  made 
should  be  open  to  the  public,  on  pay- 
ment of  such  tolls  as  the  company 
could  demand. 

A  subsequent  act  incorporated  a 
tramroad  company,  and  gave  them,  or 
the  canal  company,  power  to  make 
certain  railways,  and  to  take  thereon 
the  tolls  authorised  by  the  former  act ; 
and  it  provided,  that  the  companies 
should  have  the  same  powers  for  re- 
covering the  tolls  as  were  given  by  the 
first  act ;  and  that  the  several  clauses, 
powers,  authorities,  regulations^  limit- 
ations, exemptions,  restrictions,  privi- 
leges, penalties,  forfeitures,  jninishments, 
and  provisions  therein  contained,  should, 
as  far  as  the  same  would  apply  and  the 
case  would  admit,  extend  to  the  works 
constructed  under  the  new  act,  and 
should  take  effect,  operate,  and  he  put 
in  execution  and  used  and  exercised, 
and  be  applied  and  enforced,  in  respect 
of  the  making,  maintaining,  and  using 
the  said  works,  and  regidating  the  con- 
veyance of  goods  thereon,  for  punishing 
offences  relating  thereto,  and  for  pur- 
chasing and  selling  lands  and  ascertain- 
ing the  value  thereof,  and  determining 
and  assessing  damages,  and  with  respect 
to  all  matters  whatsoever  in  anyivise 
concerning  the  works  made  under  the 

new 
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new  act,  as  fully  and  effectually,  to  all 
intents  and  purposes,  as  if  the  same 
clauses,  &c.  had  been  repeated  and  en- 
acted in  the 'new  act,  and  as  if  the 
works  authorised  by  the  new  act  had 
been  part  of  the  undertaking  author- 
ised by  the  first  act,  and  as  if  the 
tK^mroad  company  had  been  therein 
named  instead  of  the  canal  company: 
Held,  that  this  did  not  authorise 
owners  of  the  specified  kind  of  pro- 
perty within  eight  miles  of  the  new 
works  (unless  authorised  by  the  first 
act)  to  make  railways,  &c.  from  their 
property  to  the  new  works.  Sirhowy 
Tramroad  Company  v.  Jones,  640. 

STATUTE  OF  FRAUDS. 
See  Statute,  V. 

STATUTE  OF  LIMITATIONS. 
See  Statute.m.  &  XXXI. 

SUBPOENA. 

Attachment  for  non-attendance  upon, 
when  it  lies. 

A  witness  subpoenaed  to  give  evi- 
dence, on  an  indictment  tried  December 
11th,  made  default :  Held,  that  it  was 
too  late  to  move  for  an  attachment  in 
Easter  term  following. 

If  a  cause  be  called  on,  quaere, 
whether  a  witness  can  be  attached  for 
contempt  in  not  attending,  who  has 
not  been  regularly  called  on  his  sub- 
poena.   Rex  v.  Stretch,  505. 

SURRENDER. 

Of   copyhold.     Husband's  consent  to 
wife's  surrender.    See  Copyhold,  1. 

SURROGATE. 

Of  Archdeacon,  mandamus  to  swear  in 
churchwarden.    Mandamus,  I,  5. 

TAIL. 

Estate.    See  Estate,  2. 

TAXATION. 

Costs  of  election  petition,  when  taxable 
Parliament,  2.  (1.)  ^ 


TOLLS. 

How  to  be  rated  under  local  act.  Sta- 
tute, XLII. 

TRIAL. 

New. 

1.  When  granted. 

On  non-appearance  by  one  of  par- 
ties at  trial  after  short  notice  of  trial. 
Practice,  XXIIL 

2.  Not  sufficient  ground  for,  that 
Judge  on  trial  of  action  for  penalty, 
under  st.  2  G.  2.  c.  24.,  did  not  direct 
jury  to  find  intention  of  party  receiv- 
ing money.  Bribery,  1.  (See  also 
Misdirection.) 

TROVER. 

1.  What  is  evidence  of  conversion. 

To  an  action  of  trover  for  wine, 
commenced,  October  1835,  the  statute 
of  limitations  was  pleaded.  The  wine, 
in  pipe,  had  been  deposited  by  C.  for 
the  plaintiff*  in  the  defendant's  cellar, 
by  her  leave.  C.  became  bankrupt, 
and,  his  assignees  claiming  the  wine, 
the  plaintiff^'s  solicitors  warned  the 
defendant,  by  letter,  in  December  1 826, 
not  to  give  it  up  to  any  person  unau- 
thorised by  them.  The  defendant  kept 
the  wine,  and  bottled  part  of  it  at, 
or  soon  after,  the  end  of  1826,  at 
which  time  it  was  becoming  injured  by 
remaining  in  the  wood.  Afterwards, 
but  it  did  not  appear  when,  she  con- 
sumed part  of  the  wine  so  bottled.  In 
November  1827,  the  plaintiff''s  solicitors 
again  wrote  to  the  defendant,  saying 
that  they  were  instructed  to  proceed 
at  law  against  her,  and  referring  to  a 
demand  of  the  wine,  stated  in  the 
letter  to  have  been  made  upon  her  by 
them  in  the  preceding  March,  but  of 
which  there  was  no  further  evidence. 
They  also  offered  to  indemnify  her 
against  the  claim  of  any  other  person, 
if  she  would  deliver  the  wine  within  a 
week  ;  in  default  of  which  they  stated 
that  the  proceedings  would  be  com- 
menced. The  application  was  not 
noticed.  A  subsequent  demand  and 
refusal  were  proved.  The  jury  having 
found  for  the  plaintiff*: 

Held,  on  motion  to  enter  a  nonsuit, 
that  on  this  evidence  the  jury  were 
not  bound  to  conclude  either  that 
there  had  been  a  demand  and  refusal 

more 
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more  than  six  years  before  action 
brought:  or  that  the  defendant  had 
bottled  the  wine  with  intent  to  convert 
it  to  her  own  use. 

Semble,  by  Patteson  and  Coleridge 
Js.,  that  if  a  bailee  of  wine  draws  off 
and  converts  part  of  it  without  the 
owner's  knowledge,  and  at  the  end  of 
six  years  is  sued  in  trover  for  the 
whole  quantity,  he  cannot  set  up  his 
conversion  of  part  as  a  conversion  of 
the  whole,  to  support  a  plea  of  the 
Statute  of  Limitations.  Philpott  v. 
Kelley^  106. 
2.  Whether  party  can  set  up  his  own 
wrongful  act  to  support  plea  of  Statute 
of  Limitations.    Anth^  1. 

UNIVERSITY. 

Oxford,  jurisdiction  of  Chancellor's  court. 
Habeas  Corpus,  1. 

USE. 

Shifting,  what  is;  how  affected  by  re- 
covery   Devise,  5. 

USER, 

Immemorial,  how  far  evidence  of  it  sup- 
ports allegation  of  non-existing  grant. 
Evidence^  X. 

VARIANCE, 

1.  Between  pleading  and  evidence.  See 
Evidence,  XII.  1. 

2.  Between  declaration  in  scire  facias 
and  writ  in  original  suit.    Bail,  2. 

5,  Between  entry  of  judgment  and  other 
parts  of  record.    Practice,  I,  2.  (l.) 

VENDOR  AND  VENDEE. 

1.  Evidence  of  character  in  which  ven- 
dor acts.    Principal  and  Agent,  1. 

2.  Interpretation  of  conditions  of  sale. 
Sale. 

3.  What  sufficient  memorandum  in  writ- 
ing by  parties  within  Statute  of  Frauds. 
Statute,  V. 

VERDICT. 

1.  Right  of  jury  to  give  general  verdict. 
It  is  the  privilege  of  a  jury  to  decline 
finding  any  other  than  a  general  verdict; 


and,  therefore,  if  the  judge  explains  to 
them,  and  they  clearly  understand,  that, 
in  the  absence  of  a  particular  fact,  the 
plaintiff's  right  to  recover  will  depend 
on  a  doubtful  legal  question,  and  the 
judge  requests  them  to  find  that  fact, 
if  satisfied  of  its  existence,  but  they, 
nevertheless,  give  a  verdict  for  the 
plaintiff  generally,  and,  on  being  pressed, 
refuse  to  find  the  particular  fact,  the 
Court  will  not  set  aside  the  verdict. 
Mayor  of  Devizes  v.  Clark,  506. 

2.  How  verdict  may  be  shewn  on  appli- 
cation for  costs  under  st.  45  G.  3.  c.  46. 
s.  5.    Practice,  XXIV.  2. 

5,  How  far  Court  of  K.  B.  will  amend 
entry  of  erroneous  verdict  by  inferior 
Court.    Mandamus.^  IL  4. 
See  also  Nonsuit. 

VESTRY. 
Act.    See  Mandamus,  III. 

WAGES. 

Enforcing  payment  by  master.  Statute, 
XXL 

WARRANT. 

I.  Of  attorney,  terms  of  how  construed. 
Scire  facias,  1. 

II.  Of  distress. 

1 .  Proceedings  necessary  before  issuing 
of  warrant.    Distress,  1. 

2.  Who  may  justify  under  illegal  war- 
rant.   Distress,  1.  (2.)  and  3. 

3.  Power  of  justices  to  suspend  exe- 
cution,   Distress,  3. 

WARRANTY. 

Assumpsit  for  breach  of. 

The  buyer  of  a  horse  warranted 
sound  may  recover  in  a  special  action 
of  assumpsit  for  a  breach  of  the  war- 
ranty, though  he  never  returned  the 
horse,  and  though  he  neglected  to  in- 
form the  defendant  of  the  unsoundness 
for  several  months  after  it  was  dis- 
covered,   Pateshall  v.  Tranter,  103. 

WITNESSES. 

Examination  of,  in  a  foreign  country, 
how  far  necessary  that  commissioners 
be  sworn.    Oath,  2. 
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